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OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 





(A-49709) 


CLASSIFICATION—REALLOCATION OF POSITIONS SINCE JUNE 39, 
1932 


Section 3 of the Independent Offices Appropriation Act, 1934, dated June 16, 
1933, 48 Stat. 304, requiring the reduction in compensation to the rate 
received June 30, 1932, is applicable to any officer or employee whose posi- 
tion as of June 30, 1932, has since been reallocated upward by the Person- 
nel Classification Board or the Civil Service Commission, either upon the 
basis of the same classification sheet which determined the prior grade, 
or on the basis of a new classification sheet redescribing the duties and 
responsibilities of the officer or employee current as of June 380, 1932. 
However, the statute does not require a reduction in the grade in which 
the position has been properly allocated. 


Comptroller General McCarl to the Chairman of the Federal Trade Commis- 
sion, July 6, 1933: 


Consideration has been given to your letter of June 28, 1933, 
as follows: 


Under date of February 24, 1933, the Federal Trade Commission took action 
on an appeal made by Mr. Kenneth A. Miller, accountant, CAF grade 9, for 
the reallocation of the position occupied by him to CAF grade 12, approving of 
such reallocation. 

Under date of February 28, 1933, the Commission transmitted the appeal to 
the Civil Service Commission, copy of letter enclosed, marked “ Exhibit A.” 

Under date of March 25, 1933, the Acting Secretary of the Civil Service 
Commission wrote the Federal Trade Commission with reference to the appeal 
filed by Mr. Miller and stated that an investigation disclosed that Mr. Miller 
was performing duties not contemplated by his then current classification sheet 
and that there had been a sufficient development in the duties performed and 
the responsibilities assumed to warrant the submission of a new classification 
sheet for the employee. It was also stated that action on the appeal would be 
held in abeyance pending the submission of a new classification sheet covering 
the employee’s current duties. Copy of this letter is enclosed, marked “ Ex- 
hibit B.” 

On March 27, 1933, the Federal Trade Commission transmitted a new classi- 
fication sheet in compliance with request of the Civil Service Commission, a 
copy of the letter of transmittal being enclosed marked Exhibit C. A copy of 
the new classification sheet indicating that the change in duties became effective 
July 5, 1930, is also enclosed, marked Exhibit D. Under date of March 28, 1933, 
the Commission received notification of the approval of the Civil Service Com- 
mission of the allocation to CAF grede 12. 
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Section 3 of the Independent Offices Appropriation Act for 1934, approved 
June 16, 1933, provides as follows: 

“Sec. 3.—No part of the appropriations contained in this Act or prior ap- 
propriation Acts shall be used to pay any increase in the salary of any officer 
or employee of the United States Government by reason of the reallocation of 
the position of such officer or employee to a higher grade after June 30, 1932, 
by the Personnel Classification Board or the Civil Service Commisison and 
salaries paid accordingly shall be payment in full.” 

Because of the above quoted provisions of law and the fact that the alloca- 
tion of Mr. Miller’s position to CAF grade 12 resulted in an increase of salary, 
the Commission is in doubt as to whether the change in grade from CAF 9 to 
CAF 12 should be considered as a reallocation of the position or as an original 
allocation and before making further payments to Mr. Miller at the increased 
salary the Commission is desirous of securing your decision in the matter. In 
this connection you are advised that the Civil Service Commission advised this 
office informally by phone that the change in grade from CAF 9 to CAF 12 
was based on the change of duties and was considered by the Civil Service 
Commission as an original allocation. 


Section 3 of the Independent Offices Appropriation Act, 1934, 
dated June 16, 1933, 48 Stat. 304, quoted in your letter, is applicable 
to any officer or employee whose position as of June 30, 1932, has 
since been reallocated upward by the Personnel Classification Board 
or the Civil Service Commission, either upon the basis of the same 
classification sheet which determined the prior grade, or on the basis 
of a new classification sheet redescribing the duties and responsibili- 
ties of the officer or employee current as of June 30, 1932. If the 
duties and responsibilities of an officer or employee have been so 
changed after June 30, 1932, as to be equivalent to the creation of a 
new or different position and to require a reallocation upward, that 
would involve an administrative promotion and as such be prohibited 
by section 202 of the Economy Act and section 7 of the act of 
March 3, 1933, unless specifically authorized by the President. That 
is to say, such action would be the equivalent of creating a new or 
additional position, tiie filling of which would require the authoriza- 
tion of the President. 

The facts in the instant case show that the reallocation upward 
from grade CAF 9 to grade CAF 12 approved by the Civil Service 
Commission in March 1933 was based on a new classification sheet 
describing the duties and responsibilities which the employee had had 
since July 5, 1930. 

You are advised, therefore, that the provisions of section 3 of the 
act of June 16, 1933, are applicable and require the reduction of the 
employee’s compensation effective June 16, 1933, the date of the act, 
from $4,600, the minimum salary rate of grade CAF 12 less 15 per- 
cent, to $3,200 per annum, the minimum salary rate of grade CAF 
9, which he was receiving June 30, 1932, less 15 per cent. It is to 
be understood, of course, that the statute does not require a reduc- 
tion in the grade in which the position has been properly allocated. 
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(A-49751) 


ECONOMY ACT, AMENDED—COMPENSATION REDUCTION—FED- 
ERAL EMERGENCY ADMINISTRATION OF PUBLIC WORKS 


The compensation of employees appointed or employed for service under the 
direction of the Federal Emergency Administrator of Public Works, pur- 
suant to section 201 (a) (b) of the National Industrial Recovery Act 
of June 16, 1933, 48 Stat. 200, 201, is not subject to the percentage reduc- 
tion required by section 2, Title II of the act of March 20, 1933. 


Comptroller General McCarl to the Administrator, Federal Emergency Ad- 
ministration of Public Works, July 6, 1933: 


Consideration has been given to your letter of June 29, 1933, as 
follows: 


I would very much appreciate a decision from your office regarding the ap- 
plication of the fifteen percent cut to the salaries paid the personnel employed 
under the direction of the Public Works Administrator. 


It is understood your question relates exclusively to personnel 
employed for service under the direction of the Federal Emergency 
Administrator of Public Works and not to personnel of other Fed- 
eral agencies who may be employed directly or indirectly in con- 
nection with the public works program and whose compensation may 
be paid out of funds allotted from the public works appropriations, 
and this decision must be regarded as so limited. 

Section 201 (a) (b) of the National Industrial Recovery Act of 
June 16, 1933, 48 Stat. 200, 201, provides as follows: 


(a) To effectuate the purposes of this title, the President is hereby author- 
ized to create a Federal Emergency Administration of Public Works, all the 
powers of which shall be exercised by a Federal Emergency Administrator 
of Public Works (hereafter referred to as the “Administrator”), and to 
establish such agencies, to accept and utilize such voluntary and uncompen- 
stated services, to appoint, without regard to the civil service laws, such 
ofiicers and employees, and to utilize such Federal officers and employees, and, 
with the consent of the State, such State and local officers and employees 
as he may find necessary, to prescribe their authorities, duties, responsibilities, 
and tenure, and, without regard to the Classification Act of 1923, as amended, 
to fix the compensation of any officers and employees so appointed. The Presi- 
dent may delegate any of his functions and powers under this title to such 
officers, agents, and employees as he may designate er appoint. 

(b) The Administrator may, without regard to the civil service laws or the 
Classification Act of 1923, as amended, appoint and fix the compensation of 
such experts and such other officers and employees as are necessary to carry 
out the provisions of this title; and may make such expenditures (including 
expenditures for personal services and rent at the seat of government and 
elsewhere, for law books and books of reference, and for paper, printing and 
binding) as are necessary to carry out the provisions of this title. 


Section 2, title II of the act of March 20, 1933, 48 Stat. 12, provides: 


For that portion of the fiscal year 1933 beginning with the first day of the 
calendar month following the month during which this Act is enacted, and 
for the fiscal year ending June 30, 1934, the compensation of every officer or 
employee shall be determined as follows: , 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, er 
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departmental order shall first be determined as though this title (except 
section 4) had not been enacted. 

(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance with 
section 3 of this title. 


As the provisions of section 201 (a) and (b) of the National 
Industrial Recovery Act of June 16, 1933, specifically except officers 
and employees appointed under the terms of that act from the civil 
service laws and the Classification Act of 1923, as amended, and 
authorize the President and/or the Administrator of Public Works 
to fix the compensation of such officers and employees, it follows 
that at the date of the approval of the act, June 16, 1933, there 
was no existing law, schedule, Executive order, or departmental 
order by which the compensation of such officers and employees 
could be determined. Accordingly, there is no basic compensation 
upon which to apply the percentage reduction established by the 
Executive order issued under section 3, title II, of the act of March 
20, 1933. See decisions of June 20, 1933, A-49565, 12 Comp. Gen. 
655, and June 28, 1933, A-49652. I have to advise, therefore, that 
the percentage reductions under title II of the act of March 20, 
1933, are not applicable to the officers and employees here in question. 


(A-49686) 


ECONOMY ACT, AMENDED—REORGANIZATION—IMMIGRATION 
AND NATURALIZATION 


The Secretary of Labor, with the approval of the President, is authorized to fill 
the position of Commissioner of Immigration and Naturalization created 
by section 14 of the Executive order of June 10, 1933, issued under author- 
ity of the Economy Act, as amended, which consolidates the Bureau of 
Immigration and Naturalization into the Immigration and Naturalization 
Service, and the rate of compensation of such position is for fixing in 
accordance with the terms of the Classification Act of 1923, as amended, 
and the applicable decisions of the Comptroller General with reference 
thereto. 

Under section 19 of the Executive order of June 10, 1933, all personnel employed 
in connection with the work of an abolished agency or function disposed of, 
including Presidential appointees, are separated from the service. 


Comptroller General McCarl to the Secretary of Labor, July 8, 1933: 


Consideration has been given to your letter of June 26, 1933, as 
follows: ° 


I respectfully request your opinion upon the following questions relating 
to the interpretation of the Executive order on the “ Organization of Executive 
Agencies” submitted on June 10, 1933, to the Congress pursuant to section 407 
of the act of June 30, 1932, as amended by section 16 of the act of March 38, 
1933, and section 1, title 3, of the act of March 20, 1933. 

(1) Can the position of Commissioner of Immigration and Naturalization 
created by section 14 of the Executive order be effectively filled by an appoint- 
ment of the Secretary of Labor, or must the position be filled by the appointment 
of the President with the advice and consent of the Senate? 
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(2) What is the annual salary payable to the Commissioner of Immigration 
and Naturalization? 

(3) Are those persons who have been appointed to positions in the existing 
Bureau of Immigration by the President with the advice and consent of the 
Senate, such as the Commissioners of Immigration at the several ports (act 
of August 18, 1894, as amended; 8 U.S.C. sec. 107), subject to the fourth para- 
graph of section 19 of the Executive Order, which provides that (with certain 
exceptions) “all personnel employed in connection with the work of an abol- 
ished agency * * * shall be separated from the service of the United 
States * * *?” 

I am enclosing for such use as you care to make of it a memorandum relat- 
ing to these questions prepared by the Solicitor of the Department of Labor. 


Sections 403 and 404 of the Economy Act of June 30, 1932, as 


amended by the act of March 3, 1933, 47 Stat. 1518, provide in part 
as follows: 


Sec. 403. Whenever the President, after investigation, shall find and declare 
that any regrouping, consolidation, transfer, or abolition of any executive 
agency or agencies and/or functions thereof is necessary to accomplish any of 
the purposes set forth in section 401 of this title, he may by Executive order: 

(a) Transfer the whole or any part of any executive agency and/or the 
functions thereof to the jurisdiction and control of any other executive agency ; 

(b) Consolidate the functions vested in any executive agency; or 

(c) Abolish the whole or any part of any executive agency and/or the func- 
tions thereof; and 

(d) Designate and fix the name and functions of any consolidated activity 
or executive agency and the title, powers, and duties of its executive head; 
except that the President shall not have authority under this title to abolish 
or transfer an executive department and/or all the functions thereof. 

Sec. 404. The President’s order directing any transfer, consolidation, or 
elimination under the provisions of this title shall also make provision for 
the transfer or other disposition of the records, property (including office equip- 
ment), and personnel, affected by such transfer, consolidation, or elimina- 


hon. 9.5 * 0% 
Sections 14 and 19 of the Executive Order of June 10, 1933, pro- 
vide in part as follows: 


SECTION 14.—IMMIGRATION AND NATURALIZATION 


The Bureaus of Immigration and of Naturalization of the Department of 
Labor are consolidated as an Immigration and Naturalization Service of the 
Department of Labor, at the head of which shall be a Commissioner of Immigia- 
tion and Naturalization. 


* * * * * * 


SECTION 19.—GENERAL PROVISIONS 


Each agency, all of the functions of which are transferred to or consolidated 

with another agency, is abolished. 
« 7 * * ok ea ~ 

All personnel employed in connection with the work of an abolished agency 
or function disposed of shall be separated from the service of the United 
States, except that the head of any successor agency, subject to my approval, 
may, within a period of four months after transfer or consolidation, reappoint 
any of such personnel required for the work of the successor agency without 
reexamination or loss of civil-service status. 


Pursuant to the above quoted statutory provisions the President 
by the Executive order of June 10, 1933, has abolished the Bureaus 
of Immigration and Naturalization and consolidated their functions 


&2108°—34——-2 


ees 
nce NE IE 


—, 


tsar tmeerinoanen 





6 


DECISIONS OF THE COMPTROLLER GENERAL 


into a single service in the Department of Labor to be known as 
the Immigration and Naturalization Service of the Department of 
Labor and has designated and fixed the title of the immediate head 
of the consolidated agency as the Commissioner of Immigration and 
Naturalization. This consolidated agency will constitute a service 
or bureau in the. Department of Labor and, of course, under the 
direction of the Secretary of Labor. Pursuant to the general au- 
thority vested in the head of a department to appoint or employ 
the personnel necessary to perform the functions imposed by law on 
the department, and in accordance with the last paragraph of sec- 
tion 19 of the Executive order of June 10, supra, and section 203 
of the Economy Act of June 30, 1932, as continued by the act of 
March 20, 1933, the Secretary of Labor is authorized, with the ap- 
proval of the President, to fill the position of Commissioner of Immi- 
gration and Naturalization. Question (1) is answered accordingly. 

In answer to question (2) you are advised that the rate of com- 
pensation of the Commissioner of Immigration and Naturalization 
is for fixing in accordance with the terms of the Classification Act 
of 1923, as amended, and the applicable decisions with reference 
thereto. 

Section 404 of the Economy Act, as amended by the act of March 
8, 1933, supra, directs the President to dispose of the personnel of 
any agency transferred, consolidated, or eliminated. The first para- 
graph of section 19 of the Executive order of June 10, 1933, provides 
that each agency all the functions of which are consolidated with 
another agency be abolished; and the last paragraph of said section, 
which is the only portion of the Executive order disposing of per- 
sonnel, directs that all personnel employed in connection with the 
work of an abolished agency or function disposed of shall be sepa- 
rated from the service of the United States, no exception being made 
of Presidential appointees. Accordingly, question (3) is answered 
in the affirmative. 


(A-49756) 


ECONOMY ACT, AMENDED—COMPENSATION REDUCTION—UNITED 
STATES EMPLOYMENT SERVICE 


The percentage reduction in compensation required under title II of the act 
of March 20, 1933, will not be applicable to officers and employees newly 
appointed or employed by the Secretary of Labor in the United States 
Employment Service under authority of section 2 of the act of June 6, 
1933, 48 Stat. 114, but such percentage reductions in compensation will re- 
main applicable to officers and employees transferred from the existing 
Employment Service in the Department of Labor to the newly created 
United States Employment Service under authority of section 1 (b) of the 
act of June 6, 1933, 48 Stat. 113. 
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Since an existing law, viz, section 1 of the act of June 6, 1933, 48 Stat. 113, 
determines the compensation of the Director of the United States Employ- 
ment Service to be $8,500 per annum, under section 2 (b), title II of the 
act of March 20, 1933, 48 Stat. 13, such statutory rate of compensation is 
subject to the percentage reduction required by Executive order. 


Comptroller General McCarl to the Secretary of Labor, July 8, 1933: 
Consideration has been given to your letter of June 28, 1933, as 
follows: 


Section 2 of the Wagner-Peyser Act, establishing a National Employment 
Service (Public No. 30, 73d Congress, approved June 6, 1933), provides: 

The Secretary of Labor is authorized, without regard to the civil Service 
laws, to appoint and, without regard to the Classification Act of 1923, as 
umended, to fix the compensation of one or more assistant directors and such 
other officers, employees, and assistants, and to make such expenditures (in- 
cluding expenditures for personal services and rent at the seat of government 
and elsewhere and for law books, books of reference, and periodicals) as may 
be necesSary to carry out the provisions of this act. In case of appointments 
for service in the veterans’ employment service provided for in section 3 of this 
act, the Secretary shall appoint only veterans of wars of the United States. 

Section 1 of the same Act provides, in part, as follows: 

The director shall be appointed by the President, by and with the advice and 
consent of the Senate, and shall receive a salary at the rate of $8,500 per annum, 

In connection with these sections two questions arise on which I should like 
your opinion. 

(1) Since section 2 of the Wagner-Peyser Act specifically excepts employees 
under its terms from the civil service laws and the Classification Act of 1923, 
as amended, and authorizes the Secretary of Labor to fix the compensation of 
such employees, does it follow (in accordance with your decision of June 20, 
1933, A-49565, interpreting the Emergency Railroad Transportation Act) that 
there is no basic compensation upon which to apply the percentage reduction 
established by the Executive order issued under section 3, title II, of the act 
of March 20, 1933, 48 Stat. 12? 

(2) If the percentage reduction established by the Executive order issued 
under section 3, title II, of the act of March 20, 1933, 48 Stat. 12, does not apply 
to employees of the United States Employment Service, does it apply to the 
Director of the United States Employment Service whose salary is fixed by sec- 
tion 1 of the Wagner-Peyser statute at the rate of $8,500 per annum? 


In addition to the portion quoted in your letter, section 1(b) of 
the act of June 6, 1933, provides, as follows: 


(b) Upon the expiration of three months after the enactment of this act 
the employment service now existing in the Department of Labor shall be 
abolished; and all records, files, and property (including office equipment) of 
the existing employment service shall thereupon be transferred to the United 
States Employment Service; and all the officers and employees of such service 
shall thereupon be transferred to the United States Employment Service cre- 
ated by this act without change in classification or compensation. 


Section 2, title II of the act of March 20, 1933, 48 Stat. 12, pro- 
vides : 


For that portion of the fiscal year 1933 beginning with the first day of the 
calendar month following the month during which this act is enacted, and for 
the fiscal year ending June 30, 1934, the compensation of every officer or 
employee shall be determined as follows: 

(a) The compensation whieh such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, or 
departmental order shall first be determined as though this title (except section 
4) had not been enacted. 
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(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance with 
section 3 of this title. 


As the provisions of section 2 of the act of June 6, 1933, estab- 
lishing the United States Employment Service, specifically excepts 
officers and employees newly appointed or employed in such service 
from the provisions of the civil service laws and the Classification 
Act of 1923, as amended, and authorizes the Secretary of Labor 
to fix the compensation of such newly appointed or employed of- 
ficers and employees, it follows that at the date of the act (June 6, 
1933) there was no existing law, schedule, Executive order, or 
departmental order by which the compensation of such newly ap- 
pointed or employed officers or employees could be determined. 
Accordingly, there is no basic compensation upon which to apply the 
percentage reductions established by the Executive order issued 
under section 3, title II, of the act of March 20, 1933. See deci- 
sions of June 20, 1933, A-49565, 12 Comp. Gen. 655, and June 28, 
1933, A-49652. I have to advise, therefore, that the percentage 
reductions under title II of the act of March 20, 1933, will not be 
applicable to officers and employees newly appointed or employed 
by you under the terms of section 2 of the act of June 6, 1933. How- 
ever, since the Classification Act remains applicable to officers and 
employees transferred from the existing employment service in the 
Department of Labor to the newly created United States Employ- 
ment Service, under authority of section 1 (b) of the act of June 
6. 1933, their total or basic rate of compensation remains subject 
to the percentage reductions required by Executive order issued 
under title II of the act of March 20, 1933. Question (1) is answered 
accordingly. 

Section 1 of the act of June 6, 1933, constitutes an “ existing law ” 
under the provisions of which the basic compensation of the Direc- 
tor of the United States Employment Service “ shall first be deter- 
mined as though this title (except section 4) had not been enacted ” 
(quoting from section 2 (a), title II, of the act of March 20, 1933.) 
Since an existing law determines the compensation of the director 
to be $8,500 per annum, there is no alternative but to conclude that 
under section 2 (b), title II, of the act of March 20, 1938, such stat- 
utory rate of compensation is subject to the percentage reduction 
required by Executive order (12 Comp. Gen. 570). Question (2) 
is answered in the affirmative. 
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(A-49795) 


ECONOMY ACT, AMENDED—COMPENSATION REDUCTION—SCIEN- 
TIFIC PERSONAL SERVICE CONTRACTS 


Contracts for furnishing by the contractor of his personal scientific service con- 
stitute the contractor an employee or officer of the United States and the 
compensation so fixed is subject to reduction of the percentage prescribed 
by the Executive order issued under title I], act of March 20, 1933. 


Comptroller General McCarl to the Secretary of the Navy, July 10, 1933: 

There has been received the reference by your endorsement of July 
1, 1933, of the request for decision of a question presented by the 
Director of the Naval Research Laboratory as follows: 


References: (a) Administration of “An Act to Maintain the Credit of the 
United States Government, Approved March 20, 1933.” 
(b) Legislative appropriation act fiscal year 1933, approved June 
30, 1932. 
Enclosure: 1. (A) Copy of contract N173s-1796. 

1. Decision as to the application of reference (a) is requested on the follow- 
ing statement of facts. 

(a) Contracts N173s-1796, 1797, and 1798 were entered into on January 13, 
1933 with Robert D. Norton, John A, Plugge, and Bertram M. Harrison for 
services of a scientific nature as provided for in the Naval Appropriation Act 
for the fiscal year 1933. These contracts are based on services for 141 days 
at different rates of pay. Order N173s-1824 was placed with Omer I. Lewis for 
similar services for 3 months from March 7, 1933 to June 6, 1933, 544 days per 
week at $6 per day. Order N173s-1739 was placed on November 14, 1932 with 
Dr. H. D. Crockford for a period of 30 days, “various dates during the re- 
mainder of the fiscal year 1933 when most convenient to carry on this work.” 
Copy of contract N173s-1796 is attached as specimen. 

(b) It will be noted that contracts N173s-1796, 1797, and 1798 specify no 
definite time for performance of the services, but the length of time involved, 
141 days, was based on 5% day weeks, extending from the date of contract 
approximately to the end of the fiscal year. Order N173s-1824 was specifically 
so stated and order N173s-1739 was not limited except as to the total number 
of days work. 

(c) None of these contracts in any place refer to any deduction or impound- 
ing of funds. However, under reference (a) the sum of 8% percent has been 
deducted and impounded from each payment made. 

2. Reference (a), in title II, section 1(a)(5) would appear to exempt these 
employees from the deduction provided for under section 2, as their contracts 
were in effect on the date of the enactment of reference (a). On the other 
hand reference (a) would appear to repeal the provisions of reference (b) 
under which the deduction: of 84% pereent has hitherto been made on these 
contracts. 

3. Decision is therefore requested as to whether the payment of these contract 
employees on and after April 1, 1933, should be: 

(a) The full amount specified in the contract or order without deduction. 

(b) The amount specified as above less the deduction of 844 percent which is 
being made at the present time. 

(c) The amount as specified above less such deduction as the President may 
establish in accordance with the terms of reference (a). 


Contracts of this nature were considered in decision of August 
2, 1982, A-43615, and it was therein held that the parties came within 
the terms officers and employees as defined in section 104 of the 
Economy Act of June 30, 1982, and that their compensation was 
accordingly subject to the 844 percent reduction under that act. 
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Section 1, title IT, act of March 20, 1933, 48 Stat. 12, provides as 
follows: 


(a) The terms “ officer ” and “ employee ” mean any person rendering services 
in or under any branch or service of the United States Government or the 
tcovernment of the District of Columbia, but do not include (1) officers whose 
compensation may not, under the Constitution, be diminished during their 
continuance in office; (2) the Vice President, the Speaker of the House of 
Representatives, Senators, Representatives in Congress, Delegates, and Resident 
Commissioners; (3) officers and employees on the rolls of the Senate and House 
of Representatives; (4) any person in respect of any office, position, or employ- 
ment the amount of compensation of which is expressly fixed by international 
agreement; and (5) any person in respect of any office, position, or employment 
the compensation of which is paid under the terms of any contract in effect 
on the date of the enactment of this title, if such compensation may not lawfully 
be reduced. 

(b) The term “ compensation” means any salary, pay, wage, allowance (ex- 
cept allowances for travel) or other emolument paid for services rendered in 
any civilian or noncivilian office, position, or employment; * * * 


The contracts in question are nothing more or less than contracts 
of employment under which the contractor becomes an officer or 
employee of the United States. All contracts of employment, 
whether in the form of an appointment, a written contract, or other- 
wise, are dependent upon appropriations made by the Congress and 
are subject to such conditions and limitations as the Congress may 
see fit to impose. 

Notwithstanding, therefore, that these contracts were entered into 
prior to April 1, 1933, they are not of such a character that the con- 
sideration named therein may not lawfully be reduced. Beginning 
April 1, 1933, the compensation of these employees as stated in their 
respective contracts is subject to the percentage reduction which has 
been and/or will be prescribed by Executive order under title II, 
act of March 20, 1933. 


(A-48267) 
TRAVELING EXPENSES—LOWEST FIRST-CLASS RATE 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, limiting traveling expenses 
to the lowest first-class rate by the transportation facility used, eliminates 
from consideration all superior accommodations previously permitted, 
irrespective of the rank of the traveler. 


Comptroller General McCarl to the Secretary of the Navy, July 11, 1933: 

I have your endorsement of March 31, 1933, requesting decision 
of questions presented by the Chief of the Bureau of Navigation as 
follows: 


1. Section 10 of the “ Treasury-Post Office Act” for the fiscal year 1934, 
approved March 3, 1933, reads as follows: 

“ Whenever by or under authority of law actual expenses for travel may 
be allowed to officers or employees of the United States, such allowances, in 
the case of travel ordered after the date of enactment of this act, shall not 
exceed the lowest first-class rate by the transportation facility used in such 
travel. 
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2. There is attached a copy of an “Alnay” dispatch, which it will be noted 
quotes this section of the law. 

3. It is necessary, however, to issue more detailed instructions, and in dis- 
cussing these instructions a joint committee of the military services has 
advanced several questions upon which a decision by the Comptroller General 
is desired. It was the general opinion that “ transportation facility’ referred 
to three general transportation facilities or classifications—water, land, and air. 

4. On the question of commercial water transportation, the point involved 
was whether the law limited such transportation to the “ lowest first-class 
rate” in effect by any steamship line between the west coast and Honolulu; 
for illustration, or whether such commercial water transportation was limited 
to the lowest first-class rate by a particular vessel. The point was made that 
the lowest first-class rate might be by a vessel sailing once a month on a slow 
schedule, while there would be other vessels carrying a higher first-class rate, 
and operating on a faster schedule, sailing once a week and that it would not 
be economical to hold passengers for the lower-cost vessel, when by so doing 
an additional expense to the Government would be involved. It was the gen- 
eral idea, therefore, that “the lowest first-class rate by the transportation 
facility used in such travel” applied to the vessel on which the transportation 
was secured. The question on this point is: Must passenger transportation be- 
furnished only on the vessel or vessels carrying the lowest first-class rate, or can 
the lowest first-class rate accommodations be furnished on a vessel carrying a 
higher minimum fare when a het saving would be effected, or account mili- 
tary necessity? 

5. Discussing this question developed another point. The steamship com- 
panies, acting jointly, make “conference rulings”, placing vessels in certain 
classifications. These classifications are “ first”, “cabin”, and “tourist.” At 
present, on the Atlantic, there is one vessel flying the American flag, the U.S. 
Leviathan, classified under the conference rules as “ first class.” It has been 
the policy of the Navy Department to consider vessels classified under confer- 
ence rules as “ cabin class” on the same basis as vessels classified “ first class.” 
This interpretation also appears to be in accord with 9 Comp. Gen. 203. Para- 
graph 1-36 of the United States Navy Travel Instructions reads in part as 
follows: 

“In connection with the transfer of officers and the transportation of de- 
pendents, the Bureau of Navigation considers that as a rule detachments and 
transfers should be so arranged as to utilize ‘cabin-class’ ships and that 
ships which involve higher fare should not ordinarily be used.” 

6. The point was made, however, that when a2 vessel carries only one class, 
such as the “cabin” and “ tourist” class vessels, that these classes are “ first 
class” so far as those vessels are concerned. In reply to this comment it was 
pointed out that such an argument could be reduced to an absurdity. That 
should conference rulings, for illustration, designate a fourth class of vessels, © 
as “steerage class”, such vessels would also be “ first class” based on such 
reasoning. 

7. The general opinion seemed to be that only vessels classified as “ first 
class” or “cabin class” should be considered as coming within the intent of 
section 10. The fact is appreciated that this wording only refers to “ first- 
class rate” and technically it is believed it might be limited to the U.S.S. Levie- 
than for Atlantic travel. As this new law is raising several general questions, 
it appears advisable to request a decision on this specific question: Does the 
present policy of the Navy Department in considering vessels classified as “ first 
class” and “ cabin class” as in fact “ first class” vessels, and the furnishing of 
transportation by vessels so classified comply with section 10 of the new law? 

8 The next point raised was the instructions to be issued when it was 
necessary, for administrative or military reasons, to make transfers by a 
particular vessel and the lowest first-class rate accommodations were not 
available, but the next higher rate available was only slightly higher than 
the minimum rate on a vessel sailing some time later. It would not be econom- 
ical to hold the passenger for this later vessel, and the specific question on this 
point is: Under what circumstances may transportation be furnished by com- 
mercial vessels overseas at higher than the lowest first-class rate? 

9. A further point developed on this question in connection with military 
travel when both land- and water-transportation facilities are available. For 
illustration, it is the policy of the military branches, and in accordance with 
the Comptroller General's decision, te authorize rail routes for classes of travel, 
other than enlisted men, between points on the west coast. In the case of the 
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enlisted men instructions direct that the transfers be made by coastwise vessels 
when available at a lower cost. When the minimum rate by the coastwise 
vessels is not available, transportation is authorized at h'gher than the mini- 
mum rate, provided the cost is less than the total cost by rail. In view of these 
conditions the specific questions are: 

(1) Does section 10 require the transfer by coastwise vessels cf all classes 
of travel when the cost of such travel is less than the cost by rail, or as section 
10 states, “shall not exceed the lowest first-class rate by the transportation 
facility used in such travel” is the question of the facility to be used—rail, 
water, or air—a matter for administrative decision in accordance with previous 
laws and regulations and not affected by section 10? 

(2) When minimum-rate accommodations are not available by coastwise 
vessels, especially for enlisted personnel, and the next higher rate accommo- 
dations available involve a lower cost than transfer by rail, what instructions 
should be issued, assuming that section 10 covers all passenger transportation 
paid for by the Government? 

10. It is believed that the principal points involved under the new law are 
covered in the preceding questions. The point came up, however, whether 
section 10 also applied to travel-expense items which are incident, or sec- 
ondary, such as sleeping accommodations on trains, and on boats where the 
stateroom is a separate charge. 

11. It has been the policy to consider a iower standard berth as incident to 
first-class transportation, and it was the general opinion that the law was not 
intended to change this policy. It was pointed out that in the military 
branches it is necessary, quite frequently, to transfer drafts of men by standard 
sleeping cars and it was believed not the intention of the law that the Govern- 
ment should attempt to require transportation companies to furnish standard 
Pullman cars on the basis of occupancy of upper berths only. It was further 
pointed out that in such an event transportation companies might require a 
minimum of 25 fares for each car, as required by the tariffs. Again it was 
pointed out that it was hardly the intention of the law to require officials 
of the Government, from the lowest to the highest class, to use upper standard 
berths. 

12. On the question of staterooms on boats where such staterooms are a 
separate charge, it was pointed out that it has been the policy of the military 
branches, and in accordance with the Government Travel Regulations, to 
authorize the furnishing of staterooms on boats at higher than the minimum 
charge for passengers entitled to first-class transportation and lower standard 
berths by rail. 

13. Reference was made to 7 Comp. Gen. 715. This decision deals with the 
travel of an employee of the Forest Service between New York and Puerto 
Rico, and the rates, which included meals and sleeping accommodations, were 
based on the location of the sleeping accommodations. The Comptroller General 
decided that when accommodations “ are not in fact first class he may secure 
accommodations first class in fact and pay the excess cost, claiming reimburse- 
ment in his expense account with a full explanation of the circumstances.” 

14. In the decision the Comptroller General refers to paragraph 29 of the 
Standardized Travel Regulations, which deals with staterooms on boats where 
the room is a separate charge. The point was made that these local river, bay, 
lake, and coastwise steamship lines generally designate all accommodations as 
first class, even though the passenger may be furnished free sleeping accom- 
modations as required by law, and that the sleeping accommodations on such 
vessels are not, in all cases, as a matter of fact, first class in comparison with 
overseas vessels. It was stated that inspection of such boats had developed that 
the minimum rate rooms were, as a general rule, inside rooms on the lowest 
decks, poorly ventilated, and with limited facilities, accommodations which 
would generally be designated third class on overseas vessels. 

15. In a case such as the one involved, in the New York and Puerto Rico 
Steamship Company decision, the most practicable method of handling the 
question, in view of the fact that the rate included meals and sleeping accom- 
modations, is for the traveler to pay the excess for the accommodations he con- 
siders first class in fact, and submit claim, stating the facts. In the case of 
these local and coastwise lines. however, where a stateroom is a separate 
charge, it is believed that the instructions should state specifically the’ state- 
room accommodations authorized. It was the opinion that the present allow- 
ances, which provide for the minimum rate rooms for enlisted men, with some- 
what higher rate rooms authorized for the classes entitled to lower standard 
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berths by rail, were in accordance with the intent of section 10, as they provide 
for sleeping accommodations which are in fact first class. The specific ques- 
tion dealing with Pullman accommodations on trains, and staterooms on boats, 
is: Does this law, which deals with the “ lowest first-class rate by the trans- 
portation facility used,” change the present allowances for sleeping accom- 
modations furnished first-class travelers on trains, or on boats where the state- 
room is a separate charge? 


The object of the paragraph in question in the statute of March 
3, 1933, is of course to effect economy and it does not authorize any 
expenditure in excess of what was previously allowable. It makes 
no change in the well-established rule that all travel on Government 
business must be by the most economical usually traveled route by 
common carrier, but is directed against the practice of furnishing 
superior accommodations on railroads and steamers to officers of 
higher rank. Paragraph 13 of the Standardized Government Travel 
Regulations effective July 1, 1931, governing travel by civilian 
personnel, provides: 

13. Accommodations on trains and steamers.—The following accommodations 
will be allowed on trains and steamers (see par. 72 (D)): 

(a) One standard lower berth for each person and first-class stateroom 
accommodations on steamers when same is not included in cost of passage 
ticket. If the accommodations are shared by the traveler the fact should be 
stated in the expense account and he may be reimbursed only his proportionate 
share of the costs. (See pars. 13 (c), 117.) 

(b) One seat in a sleeping, parlor, or chair car, when journey is more than 


25 miles. If journey is less than 25 miles the necessity for the seat must be 
shown, 

(c) A section, compartment, drawing room, or other superior railway or 
steamship accommodations will be allowed when the exigencies of travel re- 
quire it. When not authorized in advance, a satisfactory explanation of the 
necessity for the use of such superior accommodations must accompany the 
expense account. 

(d) Through sleeping-car accommodations should be obtained in all cases 
where practicable. Where a change of sleeping car en route is necessary, the 
traveler should secure the usual transfer check from the sleeping-car conductor, 
for exchange at the ticket office for accommodations beyond the point where 
change is made. (See par. 28.) 

(e) Accommodations on steamers should be applied for at the carliest prac- 
ticable moment after receipt of the travel order. Any additional cost resulting 
from unnecessary delay in securing such accommodations shall be borne by 
the traveler. (See pars. 72 (b), 117.) 


Section 10 of the act of March 3, 1933, eliminates from considera- 
tion all superior accommodations heretofore permitted under para- 
graph 13 (c), the other provisions of the Standardized Regulations 
remaining unaffected. See 7 Comp. Gen. 7153; 9 id. 203. This statu- 
tory provision also requires the elimination from the Naval Regula- 
tions, article 1815, paragraph 14 (b) of all provisions authorizing 
superior accommodations, the rank of the officer not being mate- 
rial. See decisions to you of August 26, 1927, April 3, 1928, Novem- 
ber 18, 1930, and March 6, 1931, A-17005. 

It is believed that the answers to the various questions in your 
submission are apparent from the foregoing. If not, you may resub- 
mit such as are in doubt and the matter will be given further 
consideration. 
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(A-49869) 


ECONOMY ACT, AMENDED—TEMPORARY EMPLOYMENT DURING 
ADMINISTRATIVE FURLOUGH 


Employees administratively furloughed under the terms of section 9 (a) of 
the Independent Offices Appropriation Act, 1934, approved June 16, 1933, 
48 Stat. 306, may be temporarily employed either in the same or another 
department or office of the Government, but this rule is limited to em- 
ployees involuntarily furloughed and cannot be extended to apply to em- 
ployees on voluntary leave of absence without pay. An employee cannot 
be given a permanent or indefinite appointment and continue to hold 
his status as an adminstratively furloughed employee from another position. 


Comptroller General McCarl to the President of the United States Civil Serv- 
ice Commission, July 11, 1933: 


Consideration has been given to your letter of July 8, 1933, as 
follows: 


The Commission has the honor to refer to your decision A-45027 of October 
19, 1932, the syllabus of which states: 

“ When an employee has been given an administrative furlough in preference 
to a discharge pursuant to section 216 of the Economy Act, his subsequent 
appointment to a temporary or seasonal position such as is excepted from the 
provisions of section 203, at a higher rate of compensation than he had been 
receiving under his regular appointment, is not to be prohibited as an admin- 
istrative promotion within the meaning of section 202 of said act.” 

This decision apparently has the collateral effect of permitting a furloughed 
employee of one Department to be appointed to a temporary or seasonal posi- 
tion in the same Department without losing whatever rights of recall from 
furlough or transfer to another establishment which may accrue from re- 
taining his furlough status. 

The Commission has received numerous requests, especially concerning en- 
gineering employees who have been furloughed by the Interstate Commerce 
Commission, whether this decision may be construed as having a broader ap- 
plication to permit appointment or employment in temporary or seasonal posi- 
tions in the Agricultural Adjustment Administration, the Interior Department, 
the War Department, or other Federal establishment, without loss of such 
rights as may accrue from being retained in a furlough status with the estab- 
lishment by which they were first employed before furlough. The Commis- 
sion submits this question to you for decision. 

It is also requested that your decision state whether any distinction should 
be made in this connection between an employee on furlough and an employee 
on duly authorized leave without pay. 


Section 216 of the Economy Act has been repealed by section 9(b) 
of the Independent Offices Appropriation Act, 1934, approved June 
16, 1933, 48 Stat. 306, and, in lieu thereof, the following furlough 
provision was enacted in section 9(a) of the same statute: 


Sec. 9(a). Until July 1, 1934, in cases in which the number of officers and 
employees in any particular service is in excess of the number necessary for 
the requirements of such service, the heads of the several executive depart- 
ments and independent establishments of the United States Government and 
the municipal government of the District of Columbia, respectively, are hereby 
authorized to furlough, without pay, any officers and employees carried on their 
respective ro!ls for such pericds as in their judgment may be necessary to 
distribute, as far 2s practicable, employment on the available work in such 
service among all the officers and employees of such service, in rotation: Pro- 
vided, That no employee under the classified civil service shall be furloughed 
under the provisions of this section for a total of more than ninety days during 
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the fiscal year 1934, except after full and complete compliance with all the 
provisions of the civil-service laws and regulations relating to reductions in 
personnel. Rules and regulations shall be promulgated by the President with 
a view to securing uniform action by the heads of the various executive depart- 
ments and independent Government establishments in the application of the 
provisions of this section. The provisions of this section relating to furloughs 
sha!l not apply to carriers in the Rural Mail Delivery Service, but the Presi- 
dent is authorized to suspend, or to reduce, for the duration of the fiscal year 
1934, the allowance paid to such carriers for equipment maintenance. 


The decision of October 19, 1932, 12 Comp. Gen. 403, cited by you, 
relative to employees administratively furloughed under section 216 
of the Economy Act, is applicable, also, to authorize the temporary 
employment, either in the same or another department or office of 
the Government of employees administratively furloughed under 
the terms of section 9(a) of the act of June 16, 1933, supra; however, 
the rule is limited to employees involuntarily furloughed and cannot 
be extended to apply to employees on voluntary leave of absence 
without pay. It is to be understood, of course, that an employee 
cannot be given a permanent or indefinite appointment and continue 
to hold his status as an administratively furloughed employee from 
another position. 12 Comp. Gen. 76. 


(A-49892) 


ECONOMY ACT, AMENDED—COMPENSATION REDUCTION— 
NATIONAL INDUSTRIAL RECOVERY ADMINISTRATION 


he compensation of officers and employees appointed or employed for service 
with the National Industrial Recovery Administration, pursuant to section 
2, title I, of the National Industrial Recovery Act of June 16, 1933, 48 
Stat. 195, is not subject to the percentage reduction required by section 2, 
title II, of the act of March 20, 1933, 48 Stat. 13. 

Any officer or employee of the Federal Government loaned, detailed, or as- 
signed to duty with the National Industrial Recovery Administration, and 
whose compensation is at the time of such loaning, detail, or assignment 
subject to the percentage reduction in compensation under title II of the 
act of March 20, 1933, will continue to be subject to such reduction even 
though he may be furloughed or granted leave without pay from his regu- 
lar position for the period of such loaning, detail, or assignment. 


‘Comptroller General McCarl to the Secretary of Commerce, July 11, 1933: 
Consideration has been given to your letter of July 10, 1933, as 
follows: 


At the third meeting of the Special Industrial Recovery Board this afternoon 
the question of the 15 percent salary cut was considered. 

The Board had previously passed a resolution wherein a maximum salary 
of $6,000 was adopted. It has not been decided whether or not this should 
be considered as a base or net salary or if the 15 percent cut should be applied 
to the personnel in Geuveral Johnson’s administrative force. 

In order that the payroll for'the Administration may be made up promptly 
and payment made on July 15, it would be appreciated if you would render 
a decision as to whether or not the 15 percent cut shou'd apply to the personnel 
of the National Industrial Recovery Administration. 
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Section 2, Title I, of the National Industrial Recovery Act, ap- 
proved June 16, 1933, 48 Stat. 195, provides as follows: 


Src. 2. (a) To effectuate the policy of this title, the President is hereby 
authorized to establish such agencies, to accept and utilize such voluntary and 
uncompensated services, to appoint, without regard to the provisions of the civil 
service laws, such officers and employees, and to utilize such Federal officers and 
employees, and, with the consent of the State, such State and local officers and 
employees, as he may find necessary, to prescribe their authorities, duties, re- 
sponsibilities, and tenure, and without regard to the Classification Act of 1923, 
as amended, to fix the compensation of any officers and employees so appointed. 

(b) The President may delegate any of his functions and powers under this 
title to such officers, agents, and employees as he may designate or appoint. 
and may establish an industrial planning and research agency to aid in carrv- 
ing out his functions under tbis title. 


It is understood the Special Industrial Recovery Board has been 
created by the President under authority of this statutory provision 
and that the Board has fixed a maximum salary rate of $6,000 per 
annum for personnel employed or appointed by or under the Board. 

The statute not only authorizes the appointment or employment of 
personnel, but also authorizes the use of existing Federal officers and 
employees. 

As section 2, title I, of the National Industrial Recovery Act, supra, 
specifically excepts officers and employees newly appointed or em- 
ployed under the terms of the act, from civil service laws and the 
Classification Act of 1923, as amended, and authorizes the President, 
and/or such officers, agents, and employees to whom he may delegate 
such authority, to fix the compensation of the newly appointed or 
employed officers and employees, it follows that at the date of the 
approval of the act (June 16, 1933) there was no existing law, sched- 
ule, Executive order, or departmental order by which the compensa- 
tion of such officers and employees could be determined. Accord- 
ingly, there is no basic compensation upon which to apply the per- 
centage reduction established by the Executive order issued under 
section 3, title II, of the act of March 20, 1933. See decisions of 
June 20, 1933, A-49565, 12 Comp. Gen. 655; June 28, 1933, A-49652; 
and July 6, 1933, A-49751, 13 Comp. Gen. 3. I have to advise, there- 
fore, that the percentage reductions under title II of the act of March 
20, 1933, are not applicable to newly appointed or employed officers 
and employees of the National Industrial Recovery Administration. 

However, any officer or employee of the Federal Government 
loaned, detailed, or assigned to duty with the National Industrial 
Recovery Administration, and whose compensation is at the time of 
such loaning, detail, or assignment subject to the percentage reduc- 
tion in compensation under title IT of the act of March 20, 1933, will 
continue to be subject to such reduction even though he may be fur- 
loughed or granted leave without pay from his regular position for 
the period of such loaning, detail, or assignment. See decision of 
July 8, 1933, A-49756, 13 Comp. Gen. 6. 
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(A-49934) 
SATURDAY HALF HOLIDAY—30-HOUR WEEK 


Where an employee works a regular number of hours on all 6 working days 
of the week the Saturday half holiday applies and an employee who works 
more than 4 hours on Saturday under these conditions is entitled to com- 
pensatory time equivalent to the time worked in excess of 4 hours. 

Where an employee works irregularly on no fixed schedule, compensatory time 
cannot be allowed for time worked on Saturday in excess of 4 hours. 
Where an employee works on a regular schedule on 5 days of the week or less, 
for a total of 30 hours per week, e. g., for five 6-hour days, three 10-hour 
days, or three 8-hour and one 6-hour days, such employee is not entitled to 
compensatory time for work which may be performed on Saturday in excess 

of 4 hours. 


Comptroller General McCarl to the Secretary of War, July 17, 1933: 


Consideration has been given to your letter of July 10, 1933, as 
follows: 


In consideration of questions arising in the application of the 39-hour week 
to works of the Engineer Department, this Department draws the following 
conclusions from your decision of September 17, 1932, A-44410, 12 Comp. Gen. 
359, and from Decision A-36336, of April 29, 1931, 10 Comp. Gen. 496: 

(a) Where an employee works a regular number of hours on all 6 working 
days of the week the Saturday half holiday applies and an employee who works 
more than 4 hours on Saturday under these conditions is entitled to compen- 
satory time equivalent to the time worked in excess of 4 hours. 

(b) Where an employee works irregularly on no fixed schedule, compensatory 
time cannot be allowed for time worked on Saturday in excess of 4 hours. 

(c) Where an employee works on a regular schedule on 5 days of the week 
or less, for a total of 30 hours per week, e. g., for five 6-hour days, three 10- 
hour days, or three 8-hour and one 6-hour day, such employee is not entitled to 
compensatory time for work which may be performed on Saturday in excess of 
4 hours, 


Confirmation or correction of the understanding of this Department is 
requested. 


The conclusions stated in paragraphs (a), (b), and (c¢) are correct. 
Referring to paragraph (c), it may be stated that if any statute or 
administrative regulation issued pursuant to statute, limiting the 
hours of labor to 30 per week, is applied so as to require work on 
less than 6 days per week, the provisions of the act of March 3, 
1931, 46 Stat. 1482, establishing the Saturday half day and provid- 
ing for compensatory time for employees required to work on Satur- 
day afternoon, would have no application. See generally question 
and answer 8, decision of July 8, 1932, 12 Comp. Gen. 11, 15, and 
12 Comp. Gen. 30. 


(A-49910) 
TRAVELING EXPENSES—LOWEST FIRST-CLASS RATE 


In view of the provisions of section 10 of the act of March 3, 1933, 47 Stat. 
1516, Government officials traveling on official business are each entitled 
for overnight travel to one lower berth in a Pullman, and if a drawing 
room or other superior accommodations are used for the transaction of 
official business, such officers must personally stand the cost thereof insofar 
as it exceeds the cost of lower berths for the respective members of the 
official party. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
July 20, 1933: 


There has been received your letter of July 8, 1933, as follows: 


There is submitted for your consideration a voucher in my favor in the 
amount of $8.75 covering reimbursement claimed for expenses incurred in 
traveling from Washington, D.C. to Cincinnati, Ohio, and returning to Wash- 
ington, D.C., during the period June 27 to June 29, 1933, which has been 
submitted for preaudit, and returned by preaudit difference statement, dated 
July 5, 1933, a copy of which is attached, holding that I must pay from my 
personal funds the sum of $20.24, the difference between the cost of a standard 
lower berth and the cost of a compartment which was used and obtained on 
Government transportation requests. 

It is held that reimbursement for the cost of a compartment is not allow- 
able for the reason that the act of March 3, 1933, 47 Stat. 1516, limits reim- 
bursement for expenses incurred in travel ordered after March 3, 1933, to the 
lowest first-class rate by the transportation facility used. 

The compartment used in this instance was occupied jointly with J. O'C. 
Roberts, solicitor of this Administration, who was also traveling on official 
business, and was not utilized for personal convenience, but was necessary 
from an official standpoint to carry out the functions devolving upon me, which 
consisted of the conferences concerning confidential matters with other Officials 
of this Administration en route. 

While the language of the above mentioned act is unquestionably designed 
to restrict the cost of transportation facilities to the lowest figure consistent 
with the proper performance of the official functions involved, it is difficult 
to conceive that it was the intent of said law to assess the extra cost of 
superior facilities which are actually essential to carrying out official functions 
upon the officials upon whom the carrying out of such functions is devolved. 

It is requested that the attached claim be reconsidered in the light of the 
additional facts herein recited. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may 
be allowed to officers or employees of the United States, such allowances, 
in the case of travel ordered after the date of enactment of this act, shall 
not exceed the lowest first-class rate by the transportation facility used in 
such travel. 


Prior to the passage of this act, it was customary to allow reim- 
bursement for the cost of a drawing room or other superior accom- 
modations upon railway trains or vessels when necessity for use 
thereof for official business was established. The provisions of the 
above section of the statute, however, are clear and unambiguous 
and admit of no exception. See A-48568, May 17, 1933; A-48267, 
July 11, 1933, 13 Comp. Gen. 10. Therefore, I have no choice but 
to hold that the cost of transportation facilities in excess of the 
lowest first-class rate is not a proper charge against appropriated 
moneys, notwithstanding that it may have been considered neces- 
sary from an administrative standpoint to make use of a more ex- 
pensive accommodation for the transaction of public business. 

When your voucher for $8.75 as per diem in lieu of subsistence 
was first submitted, there was nothing therein to indicate that more 
than one person occupied the drawing room and, consequently, you 
were called upon to refund the difference between the cost of one 
lower berth and the cost of the drawing room. It appears from 
your present letter, however, that you were accompanied on this 
trip by the Solicitor of the Veterans’ Administration, who shared 
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the compartment and has submitted a voucher claiming reimburse- 
ment of $9.35 for per diem and taxi fares for this trip. Under 
these circumstances, each traveler was entitled to one lower berth at 
a cost of $11.26 each for the round trip, and the excess cost of the 
compartment will be divided between the two parties and deducted 
from the amounts otherwise due on the respective vouchers. Your 
voucher will be certified for payment to you of the difference be- 
tween $8.75 claimed, and the excess cost of one half of the compart- 
ment, $4.49, or a net amount of $4.26. Mr. Roberts’ voucher will 
be certified for the difference between the amount otherwise due 
and $4.49 and both vouchers will be returned through the usual 
channels for payment. 


(A-49946) 
CASTEICATINN-- ALS OF POSITIONS SINCE JUNE 30, 


If the action taken by the Personnel Classification Board since June 30, 1932, 
in reallocating a position was primarily on the basis of the duties and 
responsibilities of an employee current as of June 30, 1932, even though 
some new or changed duties may have been assigned to the position since 
June 30, 1932, section 6 of the District of Columbia Appropriation Act, 1934, 
is applicable and the compensation of the employee must be reduced effective 
July 1, 1933, to the rate received June 30, 1932, less 15 percent. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, July 22, 1933: 


Consideration has been given to your letter of July 11, 1933, as 
follows: 


The Commissioners of the District of Columbia request your decision as to 
whether section 6 of the District of Columbia Appropriation Act for the 
fiscal year 1934, approved June 16, 1933, applies to the case presented herewith 
in the communication addressed to you by Elmer Patman, an employee in the 
office of the Auditor of the District of Columbia. 

Section 6 referred to provides as follows: 

“Sec. 6. No part of the appropriation contained in this act shall be used 
to pay any increase in the salary of any officer or employee of the District 
of Columbia by reason of the reallocation of the position of such officer or 
employee to a higher grade after June 80, 1932, by the Personnel Classification 
Board or the Civil Service Commission, and salaries paid accordingly shall 
be payment in full.” 

The General Accounting Office has installed in the Office of the Auditor 
of the District of Columbia an entirely new system of accounts and account- 
ing procedure. Included as a part of this new system is the use of bookkeeping 
machines, Prior to the adoption of these machines, the bookkeeping in the 
Auditor’s Office was done by entries being made with pen and ink. The 
employees who were assigned to the use of bookkeeping machines are required 
to perform an entirely different class of work from that heretofore per- 
formed by them and of necessity they had to specially prepare themselves 
to take over and discharge such new duties, 

In the case here presented for your consideration, Mr. Patman had been in 
charge of what was known as maintaining obligation accounts under appropria- 
tions. This work was entirely dissimilar to the new work which he is required 
to do as the result of the inauguration of the new system of the General 
Accounting Office. 

At the time of Mr, Patman’s assignment to these new duties, his case was 
submitted to the Civil Service Commission for the purpose of obtaining an 
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allocation of his position based thereon. That Commission, so it is understood, 
allocated the position on the basis of the new duties and work resulting from 
the adoption and operation of the system installed by the General Accounting 
Office. The allocation approved by the Civil Service Commission, namely, 
CAF-4, the prior allocation having been CAF-3, would appear not to have been 
a reallocation allowed on appeal for the performance of the same duties but a 
new allocation based on new duties from those previously performed by him. 
This being the case, the question then arises whether or not Mr. Patman’s 
present allocation in CAF-4 is a reallocation within the meaning of the term as 
used in section 6 of the District of Columbia Appropriation Act for the fiscal 
year 1934. 

Messrs. Eider and Christopane, representatives of the General Accounting 
Office in charge of installing the new system of accounts in the Auditor's Office, 
are fully familiar with all the facts in this case. 

The Commissioners would appreciate it if you would let them have your 
decision as to whether they may continue to pay Mr. Patman his salary at the 
rate of $1,800 per annum on the basis of the existing allocation of his position. 


In his communication of July 8, 1933, Elmer Patman stated in 
part as follows: 


In order for you to determine whether this provision is applicable as against 
me, I submit the following facts: 

Prior to my appeal to the Personnel Classification Board and/or Civil Service 
Commission, the position I now hold had never been classified. The appeal was 
submitted and approved on the basis of a change of duties, which duties had 
never before been classified. ‘Therefore the salary increase was by virture of an 
original classification of duties and not by virtue of a reallocation. 

Upon my appointment in the Auditor’s Office of the District of Columbia in 
1930, I was assigned to the auditing section. On July 1, 1931, I was assigned to 
the bookkeeping section where my duties were the breaking down of the old 
obligation ledgers. 

In keeping with the recommendation of the General Accounting Office in 
the installation of a uniform accounting system in this office, these old obliga- 
tion ledgers were abolished, and in April 1982 (when I completed the break- 
down) my work in connection therewith came to an end. In the meantime 
new duties arose in the bookkeeping section as a result of the installation of 
this new system, and new ledgers were set up. I was assigned to keep a set of 
these books, namely, the disbursing officer’s ledgers. As the uniform account- 
ing system was perfected new and additional duties were assigned me in 
addition to the keeping of these ledgers. 

I have since that time performed the duties of this new position continu- 
ously, and in March 1933 I filed an appeal with the Personnel Classification 
Board and/or Civil Service Commission to get a classification or original allo- 
eation of my position. As a result of this action my new position was classi- 
fied as CAF4—PC No. CAF4-255, Bureau Sheet #7-1-19. 


The pay rolls in this office disclose that on June 30, 1932, Elmer 
Patman was paid compensation at the rate of $1,620 per annum in 
grade CAF-3. 

In decision of July 6, 1933, A-49709, 13 Comp. Gen. 1, it was held: 


Section 3 of the Independent Offices Appropriation Act, 1934, dated June 
16, 1933, Public No. 78, quoted in your letter, is applicable to any officer or 
employee whose position as of June 30, 1932, has since been reallocated up- 
ward by the Personnel Classification Board or the Civil Service Commission, 
either upon the basis of the same classification sheet which determined the 
prior grade, or on the basis of a new classification sheet redescribing the duties 
and responsibilities of the officer or employee current as of June 30, 1932. If 
the duties and responsibilities of an officer or employee have been so changed 
after June 30, 1932, as to be equivalent to the creation of a new or different 
position and to require a reallocation upward, that would involve an admin- 
istrative promotion and as such be prohibited by section 202 of the Economy 
Act and section 7 of the act of March 3, 1933, unless specifically authorized 
by the President. That is to say, such action would be the equivalent of 
creating a new or additional position, the filling of which would require the 
authorization of the President. 
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In decision of July 14, 1933, A-49885, after quoting the above, 
it was held: 


Referring to question 1, the phrase, “reallocation of the position” may be 
defined generally to mean any action required to be taken by the Personnel 
Classification Board or the Civil Service Commission under the terms of the 
Classification Act as amended, as interpreted by the decisions of this office, 
advancing the grade of a position based on the duties and responsibilities 
current as of June 30, 1932. 


From the facts stated, the action taken by the Personnel Clas- 
sification Board since June 30, 1932, was primarily on the basis of 
the duties and responsibilities of Elmer Patman current as of June 
30, 1932, even though some new or changed duties may have been 
assigned to the position since June 30, 1932. Therefore, on the basis 
of the facts appearing, you are advised that the compensation of 
this employee must be reduced effective July 1, 1933, to the regular 
rate of $1,620 per annum, the rate paid June 30, 1932, less 15 percent. 


(A-49978) 
COMPENSATION—DOUBLE—ECONOMY ACT DEDUCTIONS 


The term “salary” as used in the dual compensation act of August 29, 1916, 
89 Stat. 582, refers to the regular rate of salary or compensation of an 
office or position, and in determining during the fiscal year 1934 whether 
an employee would receive the combined rate of $2,000 per annum in two 
positions, there is for consideration the total or basic rate of salary rather 
than the rate as temporarily reduced by the act of March 20, 1933, and 
the Executive order issued pursuant thereto. 


Comptroller General McCarl to the Secretary of Labor, July 25, 1933: 
Consideration has been given to the following letter dated July 


18, 1933, from the Assistant Commissioner General of Immigration 
(no. 54600/411) : 


The Immigration Service has occasion to employ part-time inspectors at a 
number of ports in the continental United States, Alaska, Hawali, and Puerto 
Rico. It has been customary to give these employees a reasonable compensa- 
tion for their services, usually not to exceed $300 per annum. A number of these 
employees are regularly employed in other branches of the Government service 
and in these cases the compensation, if any, paid by the Immigration Service, 
has been fixed so that the combined salaries of the employees would not exceed 
$2,000 per annum, in conformity with the provisions of the act of May 10, 1916 
(39 Stat., 120), as amended by the act of August 29, 1916 (39 Stat., 582). 

In determining whether an emptoyee’s compensation is in excess of $2,000 
per annum, a question has arisen as to whether the basic salary or the net 
salary actually received by the employee under Executive Order No. 6188, 
dated July 3, 1933, issued pursuant to the act of Mareh 20, 1938, controls. 
For example, an employee of another branch of the Government service, whose 
basic salary of $2,200 per annum is subject to a 15 percent reduction, receives 
a net salary of $1,870. Would it be possible for the Immigration Service to 
pay this employee, assuming that his appointment was issued by proper au- 
thority, for performing immigration work? If so, could he be appointed at a 
basic salary of $200 per annum, less 15:percent, which would make his net salary 
in the Immigration Service $170, and his combined net salaries $2,000 per 
annum? 


An error is noted in the amount stated in the example given as 
representing the combined net salary rate. The amount should be 
$2,040 instead of 2,000 per annum, te ol 
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Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 582, provided as follows: 


That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be availiable for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, * * 


In decision of March 6, 1995, 4 Comp. Gen. 736, 737, it was stated: 


It has been held uniformly that the act cited refers to salaries and not to pay- 
ments or amounts actually received, and to rate of the combined salaries rather 
than the aggregate amount received during a year, and that no payment of a 
part of a salary is authorized if the whole taken with the salary of another posi- 
tion or positions exceeds the limitation fixed by the statute. 3 Comp. Gen. 260. 
In other words, if the salaries of the positions, computed on the basis of the 
number of hours per day ordinarily worked, and the usual number of days per 
annum, amount to more than $2,000, the prohibition in the act of May 10, 1916. 
applies. 


The term “ salary ” as used in the 1916 statute refers to the regular 
rate of salary or compensation of an office or position. Hence, in ap- 
plying the provisions of said statute during the fiscal year 1934, it is 
the regular rate of salary rather than the rate as temporarily reduced 
by the act of March 20, 1933, and the Executive order issued pursuant 
thereto, that is for consideration. In this connection see decision of 
July 10, 1933, A-48741, in which it was stated: 


* * * The established rate of compensation for these employees has not 


been reduced, the 15 percent deduction being rather in the nature of a special 
tax assessed against the employees for the benefit of the Government of the 
United States, * * 


See. also, decision of June 28, 1933, A-49578, 12 Comp. Gen. 663. 
This view is further strengthened by the fact that section 5 of the 
act of March 20, 1933, specifically provides that retirement deduc- 
tions are to be based on “the regular rate of salary” instead of the 
rate as temporarily reduced by said act. 

Accordingly, in the illustration given in the submission, the total 
or basic salary rates of $2,200 and $200 per annum, and not the net 
rates of $1,870 and $170 per annum, would be for consideration in 
applying the act of 1916, and since the combined total or basic salary 
rate would be $2,400 per annum, the question presented is answered 
in the negative. 





(A-50110) 


ECONOMY ACT, AMENDED—REORGANIZATION—BUREAUS OF IN- 
TERNAL REVENUE AND INDUSTRIAL ALCOHOL 


In the absence of a provision in the Executive order of June 10, 1933, so 
directing, it is not to be implied that any particular office or position under 
an organization or agency transferred to or consolidated with another 
organization or agency, such as the Bureaus of Internal Revenue and Indus 
trial Alcohol of the Treasury Department, is automatically abolished by 
the Executive order. The elimination or discontinuance of unnecessary 
offices or positions in the organization of the newly created or successor 
agency is a matter for administrative consideration and action consistent 
with existing law. 

Under section 19 of the Executive order of June 10, 1933, all personnel em- 
ployed in connection with the work of the Bureaus of Internal Revenue 
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and Industrial Alcohol of the Treasury Department which cre consclidated 
into the Division of Internal Revenue, including Presidential appointees, 
and both in the departmental service and the field service, are automati- 
cally separated from the service. 

The terms of section 19 of the Executive order of June 10, 1933, separating em- 
ployees from the service, but with the condition authorizing their re- 
employment within 4 months, have the effect of creating a status preserv- 
ing the benefits of continuous employment to the extent of accrued leave 
and classification. If reappointed or reemployed in the same office or po- 
sition, the same grade, without further classification, would contro! pay- 
ment of the initial salary rate which may be at the same rate previously 
paid in the grade. Statutory salary rates remain the same. If reappointed 
or reemployved in another office or position, the initial salary rate, other 
than a statutory one, is for fixing in accordance with the Classification Act 
and the applicable decisions with reference thereto. Such personnel ad- 
justments are subject to the restrictions and limitations of the Economy 
Act prohibiting administrative promotions and filling of vacancies. 

Section 213 of the Economy Act does not render a married worker whose spouse 
is in the Federal or District of Columbia service ineligible for reappoint- 
.ment or reemployment in the classified civil service pursuant to section 19 
of the Executive order of June 10, 1983, but in organizing a successor 
agency from the personnel of abolished agencies, section 213 of the Economy 
Act requires that preference for reappointment under the terms of the 
Executive order be given to persons other than those whose spouses are 
also in the Federal or District of Columbia service. 


Comptroller General McCarl to the Secretary of the Treasury, July 27, 1933: 
Consideration has been given your letter of July 21, 1933, as 
follows: 


Reference is made to the Executive order regarding “ Organization of Execu- 
tive Agencies.” which was submitted to Congress on June 10, 1933, pursuant to 
the provisions of section 407 of the act of June 30, 1932, as amended by section 
16 of the act of March 3, 1933, and section 1, title III of the act of March 20. 
1933. Reference is also made to your decision of July 8, 1933, A-49686, 
addressed to the Secretary of Labor, which answered certain questions relating 
to the interpretation of that order. 

The Executive order provides, in part, as follows: 

“ Section 8.—Internal Revenue. 

“The Bureaus of Interna! Revenue and of Industrial Alvohol of the Treasury 
Department are consolidated in a Division of Internal Revenue, at the head 
of which shal' be a Commissioner of Internal Revenue. 

* * + + > * ° 

“ Section 19.—General Provisions. 

“Each agency, all the functions of which are transferred to or consolidated 
with another agency is abolished, 

* * 7 +. . . 


“All personnel employed in connection with the work of an abolished ageney 
or function disposed of shall be separated from the service of the United 
States, except that the head of any successor agency, subject to my approval. 
may, within a period of 4 months after transfer or consolidation, reappoint any 
of such personnel required for the work of the successor agency without reex- 
amination or loss of civil service status. 

. * * . . « > 

“ Section 21.—Definitions. 

“As used in this order— 

“* Agency’ means any commission, independent establishment, board, bureau. 
division, service, or office in the executive branch of the Government. 

“* Abolished agency’ means any agency which is abolished, transferred, or 
consolidated. 

“* Successor agency’ means any agency to which is transferred some other 
agency or function, or which results from the consolidation of other agencies. 
or functions, 

“*Punction disposed of’ means any function eliminated or transferred.” 

The Bureau of Internal Revenue, referred to in said order, is aa organiza- 
tion within the Treasury Department which is employed in the administration 
of the internal-tax luws. Most of the duties incident to said administration, 
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however, have been conferred by statute upon certain offices, rather than upon 
the organization itself. A problem is now presented, therefore, as to whether 
the abolition of the Bureau abolishes, at the same time, all of the said statu- 
tory oftices which perform their functions through the operations of the Bureau. 
This problem, relating to the implied extinguishment of offices which operate in 
eonnection with an abolished bureau, was not considered by you in your opinion 
to the Secretary of Labor, dated July 8, 1933. 

Your opinion upon the following specific questions is respectfully requested: 

1. Does the Executive order abolish the existing Office of Commissioner of 
Internal Revenue and create a new oflice of the same name? If your answer is 
in the affirmative, how will the incumbent of the new oflice be appointed and 
how will his compensation be determined? 

2. Does the order abolish the oflices of Assistant to the Commissioner of 
Internal Revenue, Special Deputy Commissioner of Internal Revenue, Deputy 
Commissioners of Internal Revenue, and General Counsel for the Bureau of 
Internal Revenue? If so, to whom will the functions of those oilices be trans- 
ferred, how will the successors be appointed and how will the compensation 
of said successors be determined? 

3. Does the order abolish the offices of the several collectors of internal 
revenue? If so, to whom will the functions of their offices be transferred, 
how will the successors be appointed, and how will the compensation of Said 
successors be determined? 

4. Does the order abolish the office of the Commissioner of Industrial Alcohol 
or will it continue to exist in connection with the Division of Internal Revenue? 

5. Assuming that the offices of Commissioner of Iiternal Revenue, Assistant 
to the Commissioner of Internal Revenue, Specia! Deputy Commissioner of 
Internal Revenue, Deputy Commissioners of Interval Revenue, General Coun- 
sel for the Bureau of Internal Revenue, Collectors of Internal Revenue, and 
Commissioner of Industrial Alcohol are not abolished, will the incumbents of 
said offices be separated from the service of the United States under the 
provisions of the last paragraph of Section 19 of said Order? 

6. Should the personnel of the several collectors’ offices, including the deputy 
collectors, clerks, and other employees of those offices, be regarded as part of 
the personnel employed in connection with the work of the Bureau of Internal 
Revenue, within the meaning of the last paragraph of section 19 of the 
Executive order? 

7. Where persons, who are employed in connection with the work of the 
Bureau of Internal Revenue, are reappointed for work in connection with 
the successor agency under the provisions of the last paragraph of section 
19 of the Executive order, (a) will those persons be permitted to use the 
accrued leave which they earned during the course of their employment in 
the Bureau of Internal Revenue; and (b) may their classification and com- 
pensation, upon reappointment, be the same as at the time of their separation 
from the service? 

8, Will married employees, whose spouses are in the service of the United 
States or the District of Columbia, be eligible for reappointment, under the 
provisions of the last paragraph of section 19 of the Executive order? Ref- 
erence, in this connection, is made to the provisions of section 213 of the 
Economy Act of June 30, 1932. 

There is urgent need for an immediate answer to the foregoing questions 
because they affect the organization which is charged with the collection of 
most of the revenue. There is enclosed, for such use as you care to make 
of it. a memorandum relating to some of the above questions, which was 
prepare! for the General Counsel for the Bureau of Internal Revenue by 
certain attorneys in his office. 


Sections 408, 404, and 405 (c) of the Economy Act of June 30, 
1932, as amended by the act of March 3, 1933, 47 Stat. 1518, provide 
in part as follows: 


Sec. 403. Whenever the President, after investigation, shall find and declare 
that any regrouping, consolidation, transfer, or abolition of any executive 
agency or agencies and/or functions thereof is necessary to accomplish any 
of the purposes set forth in section 401 of this title, he may by Executive order: 

(a) Transfer the whole or any part of any executive agency an@/or the 
functions thereof to the jurisdiction and control of any other executive agency ; 

(b) Consolidate the functions vested in any executive agency; or 
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(c) Abolish the whole or any part of any executive agency and/or the 
functions thereof; and 

(d) Designate and fix the name and functions of any consolidated activity 
or executive agency and the title, powers, and duties of its executive head; 
except that the President shall not have authority under this title to abolish 
or transfer an executive Gepartment and/or all the functions thereof. 

Sec. 404. The President’s order directing any transfer, consolidation, or 
elimination under the provisions of this title shall also make provision for 
the transfer or other disposition of the records, property (including office 
equipment), and personnel, affected by such transfer, consolidation, or elimina- 
tien. ./%..-2. 9 


* * * * . * * 
Sro. 405.° * ® 
* + * * * * . 


(ec) All laws relating to any executive agency or function transferred or 
consolidated with any other executive agency or function under the provisions 
of this title, shall, insofar as such laws are not inapplicable, remain in full 
force and effect, and shall be administered by the head of the executive agency 
to which the transfer is made or with which the consolidation is effected. 


Pursuant to the above-quoted statutory provisions, the President 
by the Executive order of June 10, 1933, has consolidated the existing 
two activities or agencies known as the Bureaus of Internal Revenue 
and Industrial Alcohol of the Treasury Department into a single 
organization or agency to be known as the Division of Internal 
Revenue. Under the provisions of section 19 of the Executive order 
the existing two organizations or bureaus in the Treasury Depart- 
ment are abolished, but this does not necessarily abolish the offices 
or positions thereunder. In the absence of a provision in the Execu- 
tive order so directing, it is not to be implied that any particular 
office or position under an organization or agency transferred to or 
consolidated with another organization or agency is automatically 
abolished by the Executive order. The elimination or discontinuance 
of unnecessary offices or positions in the reorganization of the newly 
created or successor agency is a matter for administrative considera- 
tion and action consistent with existing law. See in this connection 
section 405 (c) of the Economy Act as amended, above quoted. The 
first four questions are answered in the negative. 

In decision of July 8, 1933, A-49686, 13 Comp. Gen. 4, to which 
you refer, it was held as follows: 


Section 404 of the Economy Act, as amended by the act of March 3, 1933, 
supra, directs the President to dispose of the personnel of any agency truns- 
ferred, consolidated, or eliminated. The first paragraph of section 19 of the 
Executive order of June 10, 1933, provides that each agency all the functions 
of which are consolidated with another agency is abolished and the last psra- 
graph of said section, which is the only portion of the Executive order disposing 
of personnel, directs that all personnel employed in connection with the work 
of an abolished agency or function disposed of shall be separated from the 
service of the United States, no exception being made of Presidential ap- 
pointees, Accordingly, question (3) is answered in the affirmative. 


The same principle is applicable here, which answers question 5 
in the affirmative. 

Question 6 is answered in the affirmative. All personnel employed 
in connection with the work of an abolished agency or function dis- 
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posed of, both in the departmental service and in the field service, 
are automatically separated from the service, and may be reemployed 
within 4 months pursuant to the terms of the last paragraph of 
section 19 of the Executive order. 

Both questions 7 (a) and 7 (b) are answered in the affirmative. 
The terms of section 19 of the Executive order separating the 
employees from the service, but with the condition authorizing 
their reemployment within 4 months, have the effect of creating a 
status preserving the benefits of continuous employment to the ex- 
tent of accrued leave and classification. Referring to (b), if the 
officer or employee is reappointed or reemployed in the same office 
or position, the same grade without further classification would 
control payment of the initial salary rate, which may be the same 
rate previously paid in the grade (3 Comp. Gen. 1004, question and 
answer 6). Statutory salary rates remain the same. See section 
405 (c) of the Economy Act as amended, above quoted. If an of- 
ficer or employee is reappointed and reemployed in another office or 
position with materially different duties and responsibilities, the 
initial salary rate, other than a statutory salary rate, is for fixing 
in accordance with the terms of the Classification Act of 1923, as 
amended, and the applicable decisions with reference thereto. See 
4 Comp. Gen. 495, question and answer 10. Such personnel adjust- 
ments are subject, also, to the restrictions and limitations of sections 
201 and 203 of the Economy Act and section 7 of the act of March 
3, 1933, 47 Stat. 1515, prohibiting administrative promotions and 
the filling of vacancies without the approval of the President. 

Section 213 of the Economy Act of June 30, 1932, provides as 
follows: 


In any reduction of personnel in any branch or service of the United States 
Government or the District of Columbia, married persons (living with husband 
or wife) employed in the class to be reduced, shall be dismissed before any 
other persons employed in such class are dismissed, if such husband or wife 
is also in the service of the United States or the District of Columbia. In 
the appointment of persons to the classified civil service, preference shall be 
given to persons other than married persons living with husband or wife, such 
husband or wife being in the service of the United States or the District of 
Columbia. 


Question 8, in the form in which presented, may be answered in 
the affirmative. That is to say, section 213 of the Economy Act 
does not render a married worker whose spouse is in the Federal 
or the District of Columbia service ineligible for reappointment or 
reemployment in the classified civil service. The statute merely 
fixes an order of preference in making reductions in force and in 
making appointments. In organizing the successor agency, how- 
ever, section 213 of the Economy Act requires that preference for 
reappointment under the terms of the Executive order be given 
to persons other than those whose spouses are also in the Federal 
or District of Columbia service. 
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(A-50115) 


ECONOMY ACT, AMENDED—FEDERAL COORDINATOR OF 
TRANSPORTATION 






Employees of the Interstate Commerce Commission granted voluntary leave 
of absence without pay to accept positions with the Federal Coordinator 
of Transportation cannot retain their positions with the Interstate Com- 
merce Commission and receive for services under the Federal Coordinator 
of Transportation compensation at a rate in excess of the rate they had 
been receiving with the Interstate Commerce Commission. 

Employees of the Interstate Commerce Commission granted involuntary ad- 

ministrative furlough without pay who have accepted temporary positions 

with the Federal Coordinator of Transportation, the duties of which are 
essentially different from the duties of their positions under the Inter- 
state Commerce Commission, are not subject in their temporary positions 
to the 15 percent reduction in compensation. 


Comptroller General McCarl to the Federal Coordinator of Transportation, 
July 29, 1933: 


There has been received your letter of July 20, 1933, as follows: 


In order that no questions may later be raised regarding the legality of the 
payment of salaries of certain employees on the pay roll of the Coordinator 
of Transportation, your advance decision is requested regarding the follow- 
ing situation: 

In your decision of June 20, A-49565, rendered at my request, you say in 
part, “I have to advise, therefore, that the percentage reductions under title II 
of the act of March 20, 1933, are not applicable to employees appointed by 
you under the terms of section 2 of the Emergency Railroad Transportation 
Act.” 

However, in your decision A-49892 of July 11, 1933, to the Secretary of Com- 
merce, you say in part: “ However, any officer or employee of the Federal 
Government loaned, detailed, or assigned to duty with the National Industrial 
Recovery Administration, and whose compensation is at the time of such 
loaning, detail, or assignment, subject to the percentage reduction in com- 
pensation under title II of the act of March 20, 1933, will continue to be 
subject to such reduction even though he may be furloughed or granted leave 
without pay from his regular position for the period of such loaning, detail, 
or assignment. See decision of July 8, 1933, A-49756.” 

By a minute of the Interstate Commerce Commission dated July 11, 1933, 
the following order was entered: “ Until further order of the Commission 
* * * given leave of absence without pay in order to permit them to serve 
on the staff of the Federal Coordinator of Transportation.” 

The above minute related to four employees who have been put on the 
Coordinator’s pay roll as of July 16. These men were not loaned, detailed, or 
assigned to the Coordinator in order that the Commission might be relieved 
of paying their salaries, but to fill positions on the staff of the Coordinator 
the duties of which differ either in kind or degree from the duties which they 
performed as employees of the Commission. To be specific: 

John L. Rogers was an examiner in the Commission’s bureau of service. 
He heard cases and prepared drafts of reports thereafter. He is now my 
executive assistant; and in this capacity he handles a large volume of cor- 
respondence, talks with callers whom I am not able to see, interviews and 
investigates many applicants for positions, looks after the office and supply 
needs of my staff, and handles numerous other administrative details. His 
work differs in kind from that which he formerly performed. 

Frank B. Livingstone was my private secretary as Commissioner and is my 
private secretary as Coordinator. His work has increased in volume, intensity, 
and responsibility. He sees many callers and either arranges appointments 
with me or with members of my staff or talks with them personally, including 
many representatives of the press; and does the same with telephone calls. 
I also use him as one of my consultants on questions of policy. The work of 
a Commissioner is largely quasi-judicial, whereas the work of thé Coordinator 
is administrative and executive in character. There are 11 Commissioners 
and only 1 Coordinator. All this makes the post of private secretary to the 
Coordinator a much more difficult and responsible position. 
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Milton E. Diehl was second stenographer in my office as Commissioner, and 
worked largely with my first examiner. Last spring he was admitted to the bar. 
He now acts as stenographer for my executive and legal assistant, Mr. Car- 
malt, who is now my only legal adviser, and also as a general secretary to 
him and to Mr. Rogers. In this latter capacity Mr. Carmalt uses him as a 
law clerk, and he does various other odd jobs for both of them. His present 
work differs both in kind and degree from that which he was formerly doing. 

Gerald M. Phelps was the messenger in my office as Commissioner. Another 
boy has taken his place as messenger, and Phelps now is acting as filing clerk 
for the large volume of correspondence which is being handled by me and by 
my executive assistants. His work differs in kind from his former work. 

The salaries it is proposed to pay these men are those allocated to the posi- 
tions which they now occupy, and are salaries which would have been paid had 
the positions been filled by men not previously in the Government service, 
and they were intended to be net and not subject to the 15 percent reduction. 
These men have been kept on the rolls of the Commission as on leave without 
pay, or on indefinite furlough, in order that when the temporary work of the 
Coordinator is completed they can be reassigned to their former work with 
the Commission if they so desire. 

As it may be found desirable to add other employees of the Commission to 
the Coordinator’s staff under similar circumstances, your early decision is 
requested as to whether employees retained on the rolls of the Commission 
without pay, or on indefinite furlough, but who were subject to the percentage 
reductions required under section II of the act of March 20, 1933, while paid 
from its appropriation, may be paid from the Coordinator’s fund, without such 
deduction, when the positions on the Coordinator’s staff, and the duties con- 
nected therewith, are not the same as those they were occupying when on the 
Commission’s pay roll, 


In decision of October 19, 1932, 12 Comp. Gen. 403, it was held, 
quoting from the syllabus: 


When an employee has been given an administrative furlough in preference 
to a discharge pursuant to section 216 of the Economy Act, his subsequent 
appointment to a temporary or seasonal position such as is excepted from 
the provisions of section 208, at a higher rate of compensation than he had 
been receiving under his regular appointment is not to be prohibited as an 
administrative promotion within the meaning of section 202 of said act. 


In decision of July 11, 1933, A-49869, 13 Comp. Gen. 14, after 
quoting section 9 (a) of the act of June 16, 1933, 48 Stat. 306, 
providing for administrative rotative furloughs “in cases in which 
the number of officers and employees in any particular service is in 
excess of the number necessary for the requirements of such service ”, 
it was held: 

The decision of October 19, 1932, 12 Comp. Gen. 403, cited by you, relative 
to employees administratively furloughed under section 216 of the Economy 
Act, is applicable, also, to authorize the temporary employment, either in the 
same or another department or office of the Government of employees admin- 
istratively furloughed under the terms of section 9 (a) of the act of June 16, 
1933, supra, however, the rule is limited to employees involuntarily furloughed 
and cannot be extended to apply to employees on voluntary leave of absence 
without pay. It is to be understood, of course, that an employee cannot 
be given a permanent or indefinite appointment and continue to hold his 


status as an administratively furloughed employee from another position. 
12 Comp. Gen. 76. 


It is not clear from your submission whether the Interstate Com- 
merce Commission by the order of July 11, 1933, granted volun- 
tary leave of absence without pay or involuntary administrative 
furlough under section 9 (a) of the act of June 16, 1933, supra. If 
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the former, the employees in question cannot retain their positions 
with the Interstate Commerce Commission and receive for services 
under the Federal Coordinator of Transportation compensation at 
a rate in excess of the rate they had been receiving under the Inter- 
state Commerce Commission. 

If the employees have been granted involuntary administrative 
furlough and have accepted temporary positions with the Federal 
Coordinator of Transportation in positions the duties of which are 
essentially different from the duties of the positions under the Inter- 
state Commerce Commission, as is understood from the facts sub- 
mitted by you, their compensation in the temporary positions with 
the Federal Coordinator of Transportation is not subject to the 15 
percent reduction. 


(A-43376) 
PAY—RETIRED—ARMY OFFICER 


Where an officer of the Army was retired as captain May 19, 1920, for wounds 
received in battle, at which time he had completed 6 years, 1 month, and 
6 days’ active service, he is permitted under the act of March 2, 1903, 32 
Stat. 932, to count in the computation of longevity, time on the retired list, 
but he may not be advanced from one pay period to another except by active 
duty, and he is not entitled for purpose of comparison under the provisions 
of the act of May 26, 1928, 45 Stat. 774, to credit for pay above the second 
pay period with longevity. 8 Comp. Gen. 77, modified. 


Comptroller General McCarl to Maj. Idus R. McLendon, United States Army, 

Retired, August 2, 1933: 

There has been received your letter of July 1, 1933, requesting 
review of settlement no. 0381078, dated August 15, 1932, disallowing 
your claim for $270, representing the difference between the retired 
pay received by you at the rate of $187.50 per month, as captain with 
over 15 years’ service, compuied on the basis of the rates provided in 
the act of June 10, 1922, 42 Stat. 625, and retired pay at the rate 
of $195 per month as an officer of the same rank and length of service 
computed on the basis of the rates provided by the act of May 11, 
1908, 35 Stat, 108, for the period from April 13, 1929, to April 12, 
1932. 

It appears that, because of disability from wounds received in 
action, you were retired, May 19, 1920, as captain at which time you 
had completed 6 years, 1 month, and 6 days’ active service, and under 
the act of March 2, 1903, 32 Stat. 932, you are permitted to count in 
the computation of longevity, time on the retired list since retire- 
ment, 7 Comp. Gen, 735. Upon completing 12 years’ service, April 
12, 1926, your retired pay was $180 per month computed under the 
1908 act. cited, as then required by the law. While receiving retired 
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pay at this rate the act of May 8, 1926, 44 Stat. 417, was enacted, 
under which the benefits of retired pay computed under the act of 
June 10, 1922, cited, were extended to officers retired on or before 
June 30, 1922, by providing that the retired pay of such officers 
“ shall not be less than that provided for officers * * * of equal 
rank and length of service retired subsequent to that date.” The 
saving clause therein provided “That nothing in this act shall 
operate to reduce the pay of any officer or warrant officer now on the 
retired list ”, and laws inconsistent therewith were repealed. 

The retired pay of an officer of the grade of captain, retired for 
wounds received in battle after June 30, 1922, with 6 years, 1 month, 
and 6 days’ service, would be the base pay of the second period, $2,000, 
increased by length of service under the act of March 2, 1903, 32 
Stat. 932. He could never receive the pay of the third period unless 
assigned to active duty. Act of May 26, 1928, 45 Stat. 774. This 
office so held, 7 Comp. Gen. 735, May 19, 1928, and it was also so held 
by the Court of Claims and the Supreme Court in Leonard v. The 
United States, 64 Ct. Cls. 384, affirmed by the Supreme Court, 279 
U.S. 40, February 18, 1929. In the decision of this office, 8 Comp. 
Gen. 77, decided August 17, 1928, the fact that the officer was not 
entitled to period pay under the act of June 10, 1922, by reason of 
his actual service on date of retirement, which was, however, the same 
as his base pay under the act of May 11, 1908, 35 Stat. 108, seems 
to have been overlooked, and that decision necessarily must now be 
modified to conform with the holding of the Supreme Court in the 
Leonard case. 

So, also, in your case, a captain with over 6 and less than 7 years’ 
service may not be paid the pay of the third period under the act 
of June 10, 1922, and the act of May 8, 1926, 44 Stat. 417. When 
retired, you were entitled to the base pay of a captain under the act 
of May 11, 1908, $2,400 (which happens to be the same as the pay of 
the third period), and this base pay and the accruing longevity 
increase under the act of March 2, 1903, and the act of May 11, 1908, 
is the pay to which you are entitled. The fact that occasionally a 
captain with over 7 years’ active service, if retired after June 30, 
1922, for wounds received in battle would receive the same pay as 
you receive under the act of May 11, 1908, is no basis for computing 
your longevity pay under the act of 1922 when your base pay can 
never—unless you are assigned to active duty—be paid under the 
act of 1922. 

Upon completing 15 years’ service including time on the retired list 
vou become entitled to a further 10 percent longevity increase in 
your base pay, or retired pay at the rate of $195 per month, and 
upon review the settlement is modified for computation at this rate. 
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(A-47544) 


MILEAGE—ARMY OFFICER TRAVELING ON NONMILITARY DUTY— 
LAND-GRANT DEDUCTION 


Under the provisions of the act of June 12, 1906, 34 Stat. 246, as modified by 
section 12 of the act of June 10, 1922, 42 Stat. 631, the mileage allowance 
to officers of the Army traveling under competent orders without troops on 
nonmilitary duty is subject to a deduction of 3 cents for each mile of 
land-grant-aided construction included in the official route. 


Comptroller General McCarl to 1st Lieut. Vere A. Beers, United States Army, 

August 2, 1933: 

Consideration has been given to your request dated February 18, 
1933, for review of the action of this office in disallowing credit for 
$3.57 in connection with each of vouchers 175 and 177, July 1932, 
accounts of Edward H. Dignowity, captain, Corps of Engineers, 
your predecessor as disbursing officer at the United States Engineer 
Office, Mobile, Ala. 

The record discloses as follows: 

By War Department order dated December 17, 1931, you were 
assigned to duty as assistant to the district engineer, Mobile engineer 
district, Mobile, Ala., to take effect upon completion of your then 
tour of foreign service, and in accordance with orders to be issued 
by the commanding general, Philippine Department, were to join 
that station and report to the district engineer for duty. By order 
dated February 1, 1932, issued by the commanding general, Philip- 
pine Department, you were directed to proceed from Manila on 
transport scheduled to sail March 3, 1932, via Government trans- 
portation through the Panama Canal to New York City, and upon 
expiration of any leave of absence which might be granted to join 
your new station at Mobile, Ala. It is indicated that you proceeded 
from New York City to Mobile by private automobile and for this 
portion of your journey submitted a voucher for $93.87 ($97.44 
based on a distance of 1,218 miles at 8 cents per mile less $3.57 based 
on a distance of 119 miles at 3 cents per mile, these distances being, 
respectively, the total distance from New York City to Mobile and 
the number of land-grant miles included therein as published in 
Official Mileage Table (Finance Circular No. F-28, June 1, 1931)). 
A net payment of $93.87 was made to you by Captain Dignowity per 
voucher 3485, June 29, 1932. Subsequently you submitted a voucher 
for $3.57 additional, being the amount deducted in voucher 3485 
based on 3 cents per mile for 119 land-grant miles, and payment 
thereof was made to you by Captain Dignowity per voucher 175, 
July 22, 1932. Credit for this latter payment was disallowed by the 
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Audit Division of this office per Notice of Exception (Form 2084) 
dated February 11, 1933, reading in pertinent part as follows: 
Reimbursed deduction for land grant 119 miles on official route * * *. 
Reimbursement was apparently made under the provisions of par. 5, Appendix 
to Official Table of Distances Finance Circular No. F-1 dated June 1, 1931, 


This paragraph was rescinded by Changes No. 2, dated January 31, 1932. 
See 1 Comp. Gen. 597. 


In connection with this disallowance you state that: 


The reimbursement paid on this voucher was not made under the provisions 


of par. 5, Appendix to Official Table of Distances Finanee Circular No. F-1, 
dated June 1, 1931. 


The decision of the Comptroller General, cited in the suspension, was prior 
to the Opinion of Supreme Court, of March 14, 1932, relative to transportation 
of officers of the Corps of Engineers on nonmilitary duty. In this opinion it 
was established that officers in travel status under river and harbor work were 
not entitled to land-grant deductions from cost of transportation. 

In view of the above opinion, the United States did not suffer any loss from 
the fact that the officer used his private automobile in lieu of travel by rail 
on Government transportation request over the portion of land-grant railroad 
involved. Transportation cost to the United States over the 119 miles of land 
grant would have been at the same rate as the remainder of the travel from 
Washington, D.C., to Mobile, Alabama. 


The decision of March 14, 1932, of the Supreme Court of the 
United States referred to by you is, presumably, the decision ren- 
dered in the case of Southern Pacific Company v. United States, 285 
US. 240. 

That case involved the right of a carrier to payment of transporta- 
tion charges, without deduction for land grant, for the transportation 
of engineer officers of the Army traveling on duty in connection with 
the improvement of rivers and harbors or the work of the California 
Debris Commission. The court held, in effect, that the activity of 
engineer officers while on such duty was nonmilitary in character 
excluding them from classification as a part of the “troops of the 
United States”, and as the right of the Government to deduction 
for land grant from the carriers’ charges for the transportation of 
officers of the Army attaches by reason of their status as a part of 
the troops of the United States, it was held with respect to engineer 
officers traveling in connection with river and harbor improvements 
that the carriers were entitled to payment of transportation charges 
without deduction for land grant. 

The present submission does not involve any question of the right 
of a carrier to payment of transportation charges. On the contrary 
it pertains to the right of officers of the Army to a mileage allowance 
while traveling under orders without troops as provided in the act 
of June 10, 1922, 42 Stat. 631, as follows: 

Sec. 12, That officers of any of the services mentioned in the title of this 
act, when traveling under competent orders without troops, shall receive a mile- 
age allowance at the rate of 8 cents per mile, distance to be computed by the 


shortest usually traveled route and existing laws providing for the issue of 
transportation requests to officers of the Army traveling under competent 
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orders, and for deduction to be made from mileage accounts when transporta- 
tion is furnished by the United States, are hereby made applicable to all the 
services mentioned in the title of this act, * * *. 


Under the above provisions making applicable to the mileage al- 
lowance of 8 cents per mile thus authorized the provisions of existing ° 
laws concerning the furnishing of transportation requests to officers 
of the Army traveling under competent orders and the deduction 
therefor from mileage accounts, there are required to be observed 
such provisions of the act of June 12, 1906, 34 Stat. 246, as follows: 


* * * That hereafter officers, active and retired, when traveling under 


competent orders without troops, and retired officers who have so traveled 
since March third, nineteen hundred and five, shall be paid seven cents per 
mile and no more; distances to be computed and mileage to be paid over the 
shortest usually traveled routes, with deductions as hereinafter provided; and 
payment and settlement of mileage accounts of oflicers shall be made accord- 
ing to distances and deductions computed over routes established and by mile- 
age tables prepared by the Paymaster General of the Army under the direction 
of the Secretary of War. * * * Provided further, That officers who so de- 
sire may, upon application to the Quartermaster’s Department, be furnished 
under their orders transportation requests for the entire journey by land, ex- 
clusive of sleeping and parlor car accommodations, or by water; and the trans- 
portation so furnished shall, if travel was performed under a mileage status, 
be a charge against the officer’s mileage account, to be deducted at the rate of 
three cents per mile by the paymaster paying the account, and of the amount 
so deducted there shall be turned over to an authorized officer of the Quarter- 
master’s Department three cents per mile for transportation furnished, except 
over any railroad which is a free or fifty per centum land-graut railroad, for 
the credit of the appropriation for the transportation of the Army and its sup- 
plies: And provided further, That when the established route of travel shall, 
in whole or in part, be over the line of any railroad on which the troops and 
supplies of the United States ure entitled to be transported free of charge, or 
over any fifty per centum land-grant railroad, officers traveling as herein pro- 
vided for shall, for the travel over such roads, be furnished with transporta- 
tion requests, exclusive of sleeping and parlor car accommodations, by the 
Quartermaster’s Department: And provided further, That when transportation 
is furnished by the Quartermaster’s Department, or when the established route 
of travel is over any of the railroads above specified, there shall be deducted 
from the officer’s mileage account by the paymaster paying the same three 
cents per mile for the distance for which transportation has been or should 
have been furnished * * *, 


Thus the allowance of 8 cents per mile authorized by the act of 
June 10, 1922, is subject to the provisions of the act of June 12, 1906, 
supra, requiring that where the established route of travel is, in 
whole or in part, over “the line of any railroad on which troops 
and supplies of the United States are entitled to be transported free 
of charge” or over “any fifty per centum land-grant railroad ”, 
officers traveling as therein provided shall be furnished with trans- 
portation requests for travel over such routes, and to the further 
provision that where the established route of travel is over “any of 
the railroads above specified, there shall be deducted from the offi- 
cer’s mileage account by the paymaster paying the same three cents 
per mile for the distance for which transportation has been or should 
have been furnished.” 

It is thus obvious from the plain language of the statutes that 
while the allowance of 8 cents per mile is not limited exclusively to 
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officers who may, for purposes of settlement of carriers’ transporta- 
tion charges, be regarded as troops of the United States, there is to 
be deducted from said allowance, in any case in which the estab- 
. lished route of travel is over a land-grant railroad, 3 cents per mile 
for each mile of land-grant railroad involved. The allowance is 
not conditioned upon the officers being a part of the troops of the 
United States and the deduction is required where the established 
route involves land-grant mileage regardless of whether the officers 
are a part of the troops of the United States. 2 Comp. Gen. 134, 
7 id. 498, and 11 Comp, Gen. 490. See in connection with these cita- 
tions Louisville & Nashville R. Co. v. United States, 258 U.S. 874. 

The payment to you of the amount of $3.57 here in question re- 
sulted in effect in a failure to make the deduction of that araount as 
required by the statutes. 

The second item involved in your submission pertains to a simi- 
lar payment made to Lieut. Col. Robert S. Thomas, Corps of En- 
gineers. By War Department order dated March 7, 1932, said officer 
was relieved from duty at Washington, D.C., assigned to duty as 
district engineer, Mobile engineer district, Mobile, Ala., and di- 
rected to proceed to Mobile, Ala., for duty accordingly. It is indi- 
cated that this officer likewise proceeded to Mobile by private auto- 
mobile. In connection with this change of station Lieutenant 
Colonel Thomas submitted a voucher for $75.79 ($79.36 based on a 
distance of 992 miles at 8 cents per mile less $3.57 based on a dis- 
tance of 119 miles at 3 cents per mile, these distances being, respec- 
tively, the total distance from Washington, D.C., to Mobile, Ala., 
and the number of land-grant miles included therein as published 
in Official Mileage Table (Finance Circular No, F-28, June 1, 1931)). 
A net payment of $75.79 was made to Lieutenant Colonel Thomas 
by Captain Dignowity per voucher 9, July 1, 1932. Subsequently 
Lieutenant Colonel Thomas submitted a voucher for $3.57 additional, 
being the amount deducted in voucher 9 based on 3 cents per mile 
for 119 land-grant miles, and payment thereof was made to him by 
Captain Dignowity per voucher 177, July 22, 1932. Credit for this 
latter payment was disallowed by this office per Notice of Excep- 
tions (Form 2084) dated February 11, 1933, the same reasons 
being noted for this action as for the disallowance of the payment 
to you per voucher 175, July 22, 1932. In connection with the dis- 
allowance of the payment to Lieutenant Colonel Thomas you note 
“ See reply of this date (February 18, 1933) to exception to Voucher 
No. 175, July 1932.” 

Thus the situation and the question involved in connection with 
the travel of Lieutenant Colonel Thomas are the same as those con- 
sidered herein in connection with your personal travel and the same 
rule applies. 
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- Accordingly, the amount of $7.14, representing a disallowance of 
$3.57 in connection with each of the vouchers 175 and 177 should be 
deposited without delay. 


(A-50072) 


NATIONAL INDUSTRIAL RECOVERY ACT—COMPENSATION TO 
EMPLOYEES PAID FROM ALLOTTED FUNDS 


Employees of the Federal Government engaged on construction projects financed 
from funds ailotted under the National Industrial Recovery Act are subject 
to the restrictions and limitations placed on the employment of personnel 
by section 206 of the act, including the 30-hour week, 

If existing personnel of the Government are engaged in connection with con- 
struction projects financed from funds allotted under the National Indus- 
trial Recovery Act on substantially the same duties as previously performed, 
their compensation, if controlied by the classification act or any other 
existing law, etc., remains subject to the 15 percent reduction, but the 
compensation of new personnel engaged direct!y and exclusively on con- 
struction work under the National Industrial Recovery Act is not subject to 
the 15 percent reduction. 


Comptroller General McCarl to the Secretary of War, August 2, 1933: 


Consideration has been given to your letter of July 18, 1933, as 
follows: 


Consideration is being given at this time to the determination of minimum 
wage rates for Government employees on hired labor work which may be 
authorized under the provisions 9f the National Industrial Recovery Act ap- 
proved June 16, 1933, and which may be prosecuted by this department with 
funds provided under the terms of that act, 

Section 206 (3) of the act referred to contains the provision “that all em- 
ployees shall be paid just and reasonable wages which shall be compensation 
sufticient to provide, for the hours of labor as limited, a standard of living in 
decency and comfort.” It is necessary in order to determine “ just and reason- 
able wages”, that this department know whether the compensation as fixed by 
the department is to be subject to the fifteen percent cut applicable to the 
compensation of Government employees in general. It is not possible tg con- 
sider the rates prescribed in the Classification Act of 1923, and amendatory acts, 
us applicable to the positions since the rates provided in the Classification Act 
as amended, are not based on thirty-hour week employment, whereas the 
National Recovery Act limits employment (except in administrative, executive, 
and supervisory positions), so far as practicable and feasible, to thirty hours 
per week. 

A ruling is requested therefore as to whéther the minimum wage rates of 
employees carried on the rolls of the War Department but engaged on Recovery 
Act projects and whose employment is subject to the provisions of section 206 
of that act should be regarded as gross rates subject to the fifteen percent 
reduction, or whether they will be unaffected by the act of March 20, 1933, 
and may thus be considered as the rates actually to be paid. 

Four classes of employees will be affected and a ruling is desired as to whether 
the fifteen percent deduction applies to any or all of these classes. 

(a) Employees engaged for or assigned to the work under the Recovery Act, 
on the thirty-hour week basis, who have heretofore served on the basis of a 
longer week; 

(b) Employees engaged for the work under the Recovery Act on a thirty- 
hour week basis, who have not heretofore been employed ; 

(c) Employees serving in a supervisory capacity who are not limited to 
thirty-hour week employmeit and who have been reassigned to work under the 
National Industrial Recovery Act: 

(d) Employees who have been appointed for the work under the National 
Industrial Recovery Act but not subject to the thirty-hour. week under the 
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exemptions permissible in the act, and who have not previously been employed 
by the Government. 

Inasmuch as it is important that the minimum wage scales for this class of 
work under this department be determined as soon as possible, it is requested 
that action be expedited. 


Section 206 of the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 204, from which you quote, provides as follows: 


All contracts let for construction projects and all loans and grants pursuant 
to this title shall contain such provisions as are necessary to insure (1) that 
no convict labor shall be employed on any such project; (2) that (except in 
executive, administrative, and supervisory positions), so far as practicable and 
feasible, no individual directly employed on any such project shall be per- 
mitted to work more than thirty hours in any one week; (3) that all employees 
shall be paid just and reasonable wages which shal! be compensation sufficient 
to provide, for the hours of labor as limited, a standard of living in decency 
and comfort; (4) that in the employment of labor in connection with any such 
project, preference shall be given, where they are qualified, to ex-service men 
with dependents, and then in the following order: (A) To citizens of the United 
States and aliens who have declared their intention of becoming citizens, who 
are bona fide residents of the political subdivision and/or county in which the 
work is to be performed, and (B) to citizens of the United States and aliens 
who have declared their intention of becoming citizens, who are bona fide 
residents of the State, Territory, or district in which the work it to be per- 
formed: Provided, That these preferences shall apply only where such labor 
is available and qualified to perform the work to which the employment relates ; 
and (5) that the maximum of human labor shall be used in lieu of machinery 
wherever practicable and consistent with sound economy and public advantage. 


This section is primarily applicable to contractors’ employees, but 
in decision of September 17, 1932, 12 Comp. Gen. 359, 361, wherein 
was considered the “ Emergency Relief and Construction Act of 
1932 ” containing some of the same limiting provisions appearing in 
the above quoted statute, it was stated: 


Since there is no prohibition against the direct employment of personnel by 
the Government under the appropriation item “Improvement of the national 
forests,” there is likewise no prohibition against direct employment of per- 
sonnel by the Government under the appropriation item provided in section 
301 (a) (2) (B) of the emergency relief and construction act of 1932. That is, 
the projects therein authorized may be executed either under private contracts 
or by direct employment of personnel (labor) by the Government. 

However, contrary to the understanding indicated in your submission, the 
30-hour week is applicable to both classes of employment. Note that the second 
Clause of section 307, containing the 30-hour week limitation, is broadly stated, 
and provides that “(except in executive, administrative, and supervisory posi- 
tions) so far as practicable, no individual directly employed on any such project 
shall be permitted to work more than 30 hours in any one week.” Obviously, 
the purpose of this restriction is to provide for as many jobs as possible from 
the funds appropriated, which purpose may be defeated if the restriction were 
not applied to personnel employed directly by the Government. You are advised, 
therefore, that in so far as practicable, the 30-hour week is required to be 
adopted for Federal personnel—with the exceptions noted in the statute—em- 
ployed and paid under the emergency relief and construction act appropriations, 
supra, and either of the two plans suggested by you would be authorized. 


By the same reasoning it is concluded to have been the intention of 
the Congress that all of the limitations and restrictions on employ- 
ment stated in the quoted statute are for application to Federal per- 
sonnel as well as contractors’ personnel engaged on work under such 
projects. 
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In several recent decisions ‘of this office it has been held that the 
15 percent reduction is not applicable to officers and employees newly 
appointed or employed under authority of emergency statutes con- 
taining provisions exempting such personnel from the provisions of 
the civil service laws and the salary provisions of the Classification 
Act, for the reason that there is no basic compensation fixed by law 
or regulation, etc., as required by section 2, title II, of the act of 
March 20, 1933, on which the 15 percent reduction could be based. 
See decisions of June 20, 1933, A-49565, 12 Comp. Gen. 655; June 28, 
1983, A-49652; July 6, 1933, A-49751, 18 Comp. Gen. 3; July 8, 1933, 
A-49756, 13 Comp. Gen. 6; and July 11, 1933, A-49892, 13 Comp. 
Gen. 15. However, in the cited decision of July 6, 1938, to The Ad- 
ministrator, Federal Emergency Administration of Public Works, 
the following limitation on such conclusion was made: 


It is understood your question relates exclusively to personnel employed for 
service under the direction of the Federal Emergency Administrator of Public 
Works and not to personnel of other Federal agencies who may be employed 
directly or indirectly in connection with the public works program and whose 
compensation may be paid out of funds allotted from the public works appro- 
priations, and this decision must be regarded as so limited. 


Also in the cited decision of July 11, 1933, it was said: 


However, any officer or employee of the Federal Government loaned, detailed, 
or assigned to duty with the National Industrial Recovery Administration, and 
whose compensation is at the time of such loaning, detail, or assignment subject 
to the percentage reduction in compensation under title II of the act of March 
20, 1933, will continue to be subject to such reduction even though he may be 
furloughed or granted leave without pay from his regular position for the period 
of such loaning, detail, or assignment. See decision of July 8, 1933, A-49756. 


If the War Department uses existing personnel on work to be 
carried on under the provisions of the National Industrial Recovery 
Act whose existing rates of compensation are controlled by the 
Classification Act or any other “existing law, schedule, regulation, 
Executive order, or departmental order” (quoting from sec. 2 (a) 
of the act of Mar. 20, 1933, Pub. No. 2), and the class of work is 
substantially the same as they had been performing in the War 
Department requiring no change in salary status, the compensation 
would continue to be subject to the 15 percent reduction. However, 
if the War Department, when undertaking the work assigned to it 
under the National Industrial Recovery Act, employs new personnel 
to be engaged direcily and exclusively on that work, the allocation 
of funds carries with it the authority to employ the new personnel 
without regard to the Classification Act or any other existing salary 
statute or regulation, and there being no existing salary rate within 
the meaning of section 2 (a) of the act of March 20, 1933, the 
compensation of such new personnel would not be subject to the 15 
percent reduction. 

82108°—34——-4 
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Applying these general principles, the 15 percent reduction wili 
be applicable to the classes of employees mentioned in paragraphs 
(a) and (c) but not to the classes of employees mentioned in para- 
graphs (b) and (d). 


(A-50153) 


ECONOMY ACT, AMENDED—EMPLOYEES’ DISABILITY COMPENSA- 
TION—LUMP-SUM AWARDS 


The total. amount of each lump-sum award of employees’ disability compen- 
sation paid during the fiscal year 1934, computed in accordance with the 
terms of section 14 of the Employees’ Compensation Act, is subject to 
the percentage reduction fixed by the Hxecutive order issued pursuant 
to the act of March 20, 1938, which is 15 percent up to and including 
December 31, 1933. 


Comptroller General McCarl to the Chairman of the United States Employees’ 

Compensation Commission, August 3, 1933: 

The chief of accounts, United States Employees’ Compensation 
Commission, has forwarded to this office for preaudit administra- 
tively approved voucher in favor of Emmett C. Spicer, for the 
payment of a lump-sum award of disability compensation under 
section 14 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, 746, in the total amount of $523.61, less 15 per- 
cent of the present value of that part of the award covering the 
fiscal year 1934, or the net amount of $519.40, apparently on the 
theory that section 14 of the Independent Offices’ Appropriation 
Act, 1934, approved June 16, 1933, 48 Stat. 307, requires 15 per- 
cent reduction from lump-sum awards only to the extent of the 
amount that would be payable in the 12 montlfly installments dur- 
ing the fiscal year 1934, had the lump-sum award not been made. 

Section 14 of the Employees’ Compensation Act of September 7, 
1916, supra, provides in part as follows: 


That in cases of death or of permanent total or permunent partial disability, 
if the monthly payment to the beneficiary is less than $5 a month, or if the 
beneficiary is or is about to become a nonresident of the United States, or 
if the commission determines that it is for the best interests of the beneficiary, 
the liability of the United States for compensation to such beneficiary may be 
discharged by the payment of a lump sum equal to the present value of all 
future payments of compensation computed at four per centum true discount 
compounded annually. * * * 


Section 14 of the Independent Offices’ Appropriation Act, 1934, 
dated June 16, 1933, provides in part as follows: 


The compensation authorized by sections 3, 4, and 10 of the act of September 
7, 1916, as amended, accruing during the fiscal year 1934, shall be reduced 
below the amounts prescribed by the said act by the same percentage as that 
prescribed for the reduction of compensation of officers and employees under 
section 3 of title II of the act entitled “An Act to maintain the credit of the 
United States Government,” approved March 20, 1933: Provided further, That 
the monthly pay as defined in section 40 of the act of September 7, 1916, shall 
be determined without regard to the temporary reductions in pay required by 
the Act of March 20, 19838: * * 
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Said section was merely declaratory of the theretofore existing 
law as construed in decision of April 15, 1933, 12 Comp. Gen. 595, 
in which it was held (quoting from the syllabus) : 


All disability compensation payments under the employees’ compensation act 
of September 7, 1916, as amended, are required to be reduced 15 percent e*- 
fective April 1, 1933, whether the injury was sustained before or after April 
1, 1933. The rate of disability compensation should be determintd as hereto- 
fore on the basic rate of compensation of the employee as required to be 
fixed under section 2 (a), title II, of @he act of March 20, 1933, 48 Stat. 12, 
and the rate so determined reduced 15 percent as required by the provisions 
of section 2 (b) and section 3 of the act, the amount of tie reduction to be 
impounded in the Treasury under the terms of section 8 of the act. 


The reductions in the amount of disability compensation payable 
under the Employees’ Compensation Act, required by the act of 
March 20, 1933, as construed by said decision of April 15, 1933, and 
by section 14 of the Independent Offices’ Appropriation Act of June 
16, 1933, are a part of the general economy program to balance the 
budget for the fiscal year 1934. The phrase “accruing during the 
fiscal year 1934 ” as used in section 14 of the Independent Offices 
Act, while referring primarily to the monthly payments of disability 
compensation made during the fiscal year 1934, includes any pay- 
ment, either in monthly installments or in a lump sum, under ap- 
propriations provided for the fiscal year 1934 for disability com- 
pensation awarded under the Employees’ Compensation Act. This 
application of the law is required because it may not now accurately 
be determined whether “all future payments of compensation ” 
within the meaning of section 14 of the Employees’ Compensation 
Act on the basis of which the “ present value” is required by that 
statute to be computed, will or will not be subject to a percentage 
reduction, or, if so, what the rate thereof will be after December 31, 
1933. Thus, it will be seen that the administrative computation 
would not be correct even if the percentage reduction on “ future 
payments of compensation” were limited to the fiscal year 1934 
in computing the lump sum award, for the reason that the rate of 
percentage reduction after December 31, 1933, may or may not be 
15 percent. 

You are advised, therefore, that the total amount of each lump- 
sum award paid during the fiscal year 1934, computed in accordance 
with the terms of section 14 of the Employees’ Compensation Act, is 
subject to the percentage reduction fixed by Executive order issued 
pursuant to the act of March 20, 1933, which is 15 percent up to and 
including December 31, 1933. That is to say, with respect to such 
lump-sum awards to be made during the period from April 1 to 
December 31, 1933, the amount of the award should be computed in 
the same manner as before April 1, 1933, and then the amount as thus 
determined should be reduced by 15 percent thereof. 

The voucher presented will not be approved. by this office for 
payment. 
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(A-50089 ) 
RETIREMENT—FOREIGN SERVICE—UNHEALTHFUL POSTS 


A Foreign Service officer who has been assigned to various posts designated as 
unhealthful is entitled under section 33 of the act of February 23, 1931, 
46 Stat. 1215, to count for retirement purposes, 50 percent additional for 
the time so served, a fractional month to count as a full month, but he is 
not entitled to count each fractional month served at each unhealthful post 
as a full month when there was n@ separation of the periods of service at 
unhealthful posts beyond the time necessary to travel from one to the 
other, the entire period of service at such posts being substantially 
continuous. 


Comptroller General McCarl to the Secretary of State, August 4, 1933: 


Your letter of July 15, 1933, enclosing copies of the service records 
of Richard R. Willey and Edward B. Thomas, who were retired 
June 30, 1933, requested that “the bonus found payable in these 
cases be certified as correct at an early date in order that payment 
may be made” of the bonus of 1 year’s salary under section 33 of 
the act of February 23, 1931. Your submission does not indicate 
wherein there may be doubt as to the correctness of the proposed 
payment. 

Section 33 of the act of February 23, 1931, 46 Stat. 1215, so far as 
here material, provides: 


* * * The President is hereby authorized to establish by Executive order, 
regulations providing for the separation of Foreign Service officers from the 
Foreign Service, in accordance with the conditions hereinafter prescribed. 
Foreign Service officers so separated from the Foreign Service shall be retired 
from the service, after a hearing by the Secretary of State, upon an annuity 
equal to 25 per centum of his salary, at the time of retirement, in the case of 
officers over forty-five years of age or in the case of officers under forty-five 
years of age with a bonus of one year’s salary at the time of his retirement, 
either annuity or one year’s salary to be payable out of the Foreign Service 
officers’ retirement and dGisability fund and except as herein provided, subject 
to the same provisions and limitations as other annuities payable out of such 
funds; but no return of contributions shall be made under paragraphs (i) or 
(1) of section 26 of this act in the case of any Foreign Service officer retired 
under the provisions of this section. Whenever it is determined that the effici- 
ency rating of an officer is unsatisfactory, thereby meaning below the standard 
required for the service, and such determination has been confirmed by the 
Secretary of State, the officer shall be notified thereof, and if, after a reasonable 
period to be determined by the circumstances in each particular case, the 
rating of such officer continues to be found unsatisfactory and such finding is 
confirmed by the Secretary of State after a hearing accorded the officer, such 
officer shall be separated from the service with the annuity, or bonus provided 
in this section, but no officer so separated from the service shall receive the 
said annuity or bonus unless at the time of separation he shall have served at 
least fifteen years. He shall, however, if he has not served at least fifteen 
years have returned to him the full sum of his contribution to the annuity fund, 
with interest thereon at 4 per centum compounded annually. The benefits of 
this section, except at the option of the Secretary of State the return of an 
Officer’s contribution to the annuity fund, shall not be given to Foreign Service 
officers separated from the Foreign Service on account of malfeasance in office. 


The service record of Mr. Thomas shows continuous service from 
May 20, 1918, to June 30, 1933, a period of 15 years, 1 month, and 
11 days and it is stated thereon that he is under 45 years of age. 
In the absence of objection not apparent upon the record the pay- 
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ment to this retired officer of the one year’s salary appears to be 
authorized by section 33 of the statute above quoted. 

The service record of Mr. Willey shows that he entered the service 
November 12, 1921, and served continuously until June 30, 1933, a 
period of 11 years, 7 months, and 19 days to which have been added 
3 years, 4 months, and 15 days, apparently as one half additional 
time credit for service rendered at Calcutta, Rangoon, Madras, and 
Aden, which are listed in the Consular Regulations as unhealthy 
posts, in accordance with section 26 (k) of the act of February 23, 
1931, 46 Stat. 1212, which provides as follows: 


(k) The President is authorized from time to time to establish, by Executive 
order, a list of places which by reason of climatic or other extreme conditions 
are to be classed as unhealthful posts, and each year of duty subsequent to 
January 1, 1900, at such posts, inclusive of regular leaves of absence, of officers 
already retired or hereafter retired, shall be counted as one year and a half, and 
‘so on in like proportion in reckoning the length of service for the purpose of 
tetirement, fractional months being considered as full months in computing 
such service: Provided, however, That the President may at any time cancel 
the designation of any places as unhealthful without affecting any credit 
‘which has accrued for service at such posts prior to the date of the cancellation. 


I find, however, that the service at the designated unhealthy posts 
was practically continuous from June 15, 1925, to February 9, 1932, 
being broken only by periods of from 3 to 13 days between the 
respective posts which probably do not exceed the time required to 
travel from one to the other. That is to say, the period of service 
at unhealthy posts aggregates, at most, 6 years, 7 months, and 25 
days, one half of which, counting the 25 days as a whole month, 
‘would be 3 years and 4 months. This added to the elapsed time of 
actual service would make but 14 years, 11 months, and 19 days. ‘The 
larger credit stated on the service record was apparently arrived at 
iby counting each tour of duty at an unhealthy post separately and 
crediting full months for each fractional month spent at a single 
post notwithstanding that the service at all of such posts was con- 
tinuous. This method of computation is not authorized by the 
statute. Accordingly, it must be held that Mr. Willey is not entitled 
to one year’s salary by reason of his retirement but will be limited 
to the refund of the full amount of his contribution to the annuity 
fund with interest thereon at 4 percent per annum, as provided for 
under the statute, supra. Your submission is answered accordingly. 


(A-50287) 


ECONOMY ACT, AMENDED—ALLOWANCES—RATIONS OF CADETS 
AT THE UNITED STATES MILITARY ACADEMY 


The commuted ration allowance to cadets at the United States Military 
Academy is a part of the compensation of such cadets and is subject to 
the percentage reduction prescribed by the Executive order issued under 
title II of the act of March 20, 1933, such reduction tobe based upon the 
value of the ration otherwise fixed as of April 1, 1933. 
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Comptroller General McCarl to the Secretary of War, August 8, 1933: 
There has been received your letter of July 31, 1933, as follows: 


Reference is made to decision of the Comptroller General of the United States, 
A-49018, dated May 19, 1933, to the Secretary of the Navy, in which it was held 
that commuted rations for midshipmen at the United States Naval Academy 
are subject to the 15% reduction in compensation prescribed in Executive Order 
No. 6085, dated March 28, 1933, issued pursuant to the provisions of the act of 
March 20, 1933 (Public, No. 2, 73d Congress). 

In this connection it is provided in section 19, act of June 10, 1922, 42 Stat. 
632; USC 10: 1146; 37: 28, that the cadets at the Military Academy shall receive 
the same pay and allowances as are provided by law for midshipmen in the 
Navy. The commuted value of the ration for midshipmen is not fixed by perma- 
nent legislation, but annually in naval appropriation acts. Prior to the fiscal 
year 1933 the several naval appropriation acts had fixed this each year at 80 
cents, but by the act of June 30, 1932, 47 Stat. 431, it was fixed for the fiscal 
year 1933 at 75 cents and has been again fixed at the same rate for the fiscal 
year 1934 by the act of March 3, 1983, Public, No. 429, 72d Congress. The com- 
muted value of the ration for cadets at the Military Academy has conformed to 
the above. 

It therefore appears that there is no permanent commuted value of the ration 
for midshipmen and cadets; that it is varied from time to time according to 
changes in the cost of living, as is the case with the commuted value of the 
ration for enlisted men of the Army, with this difference only, that in the 
former case the changes are made by Congress and in the latter by admin- 
istrative action. 

It is therefore submitted that the 15% reduction prescribed by Executive 
Orders 6085 and 6188 for the fiscal years 1933 and 1934, respectively, may well 
be held inapplicable to cadets at the Military Academy for lack of a permanent 
fixed base to which to apply it, as was held by you in the case of certain other 
employees in A-49565, June 20, 1933, A-49751, July 6, 1983, and A-49756, July 
8, 1983. 

Furthermore, it is believed that the commuted value of rations for cadets 
and midshipmen, fixed by the Congress each year on the basis of estimated 
current costs of such rations, is not compensation within the purview of 
Executive Orders Nos. 6085 and 6188, prescribing reductions in compensation, 
but is rather intended as a substitute for rations in kind similar to the com- 
muted ration for enlisted men of the Navy considered in decision ‘A-48348, 
dated May 8, 1933. It is noted that the commuted value of the rations of 
midshipmen and that of enlisted men are fixed by the same sentence and in 
the same language in the naval appropriation acts. 

If, notwithstanding the facts set forth above, it is insisted that reductions 
must be made in the commuted value of rations for cadets under the pro- 
visions of Executive orders issued pursuant to the act of March 20, 1933, 
supra, it is believed that such reductions should be applied to the rate of 80 
cents per diem payable for the fiscal year 1928, rather than to the reduced 
rate of 75 cents per diem fixed for the fiscal years 1933 and 1934, inasmucir 
as the act of March 20, 1933, provided that the prescribed reductions should be 
based upon the percentage of reduction in the cost of living from the cost 
during the basic six-month period ending June 30, 1928. While it is believed, 
as stated above, that the commuted value of rations for cadets and midship- 
men is not compensation within the purview of the act of March 20, 1933, it is 
believed further to be clearly evident that it was not the intention of the Con- 
gress in any event to apply the prescribed compensation reductions to basic 
rates of compensation higher than those in effect on June 30, 1928, which rate, 
in the case of the commuted rations for cadets and midshipmen, was the rate 
of 80 cents per diem prescribed in the Naval Appropriation Act of March 2, 
1927 (44 Stat. 1286). As showing the intent of the Congress in this respect, 
reference is made to the provision in the act of March 20, 1933, that the 
maximum reduction of 15% shall include reductions made under any existing 
law, regulation, or Executive order, in the case of subsistence and rental 
allowances for the services mentioned in the Pay Act of June 10, 1922 (42 Stat. 
625; U.S.C. 37; 1). 

As an illustration of the fact that the cadet rations are entirely used by the 
cadet mess and that no compensation is received by cadets from ration funds. 
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the following figures are quoted from the report of the audit board for the 
treasurer’s mess accounts for the period from January 1933 to May 1932, 
inclusive : 


Allowance | Amount 
Daily cost | credited to | charged to 
cadets ets 


Ree NOE acs itive ine esay aoe ements er ser $23. 25 | $23. 49 
February 1933 on 21. 00 21. 00 
Miapen T980i 2. Se RO ee ; 23. 25 23. 28 
TOE oie. tatcseointrancaseds atbavedieurs 22. 50 22. 53 





tc ech ca ica ara ei is ead lin ial ae i : | 23. 25 23. 25 


It is requested that consideration be given to the facts set forth above and 
that a decision be rendered on the following questions: 

a. Is the commuted ration for cadets a fixed base to which the 15% reduction 
prescribed by the executive orders cited is applicable? 

b. Is the commuted ration for cadets to be considered as compensation within 
the purview of the act of March 20, 1933, supra? 

c. If b is answered in the affirmative, is the percentage of reduction in the 
commuted value of the ration to be computed on the basis of 80 cents per diem 
in effect on June 30, 1928, and on June 30, 1932, or on the basis of 75 cents per 
diem in effect on April 1, 1933, the effective date of the act of March 20, 1933? 


The decisions of June 20, 1933, A-45365, and July 6, 1933, A-49751, 
13 Comp. Gen, 3, and July 8, 1933, A-49756, 13 Comp. Gen. 6, in 
which it was held that the 15 percent reduction prescribed by the 
Executive order of March 28, 1933, under title II of the act of March 
20, 1983, 48 Stat. 12, was not applicable to employees of those emer- 
gency or temporary organizations established after April 1, 1933, 
and which were expressly excepted from the civil service rules and 
regulations and the classification acts, have no application to the 
subject matter of your submission as they rested upon the provisions 
of section 1 (b) of the act of March 20, 1933, which provides— 


For that portion of the fiscal year 1933 beginning with the first day of the 
calendar month following the month during which this act is enacted, and for 
the fiscal year ending June 30, 1934, the compensation of every officer or em- 
ployee shall be determined as follows: 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive erder, or 
departmental order shall first be determined as though this title (except sec- 
tion 4) had not been enacted. 

(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance with sec- 
tion 8 of this title. 


As the value of the commuted ration for midshipmen at the Naval 
Academy is prescribed by statute it is possible to ascertain the value 
thereof under “ an existing law ” other than the economy acts and the 
value so ascertained is accordingly subject to the 15 percent reduction. 
All of the other arguments advanced in your submission were consid- 
ered and answered in the decision of May 19, 1933, to the Secretary 
of the Navy, A-49018. 
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Questions a and 6 are answered in the affirmative, the 15 percent 
reduction (question ¢) to be applied to and based upon the 75-cent 
ration allowance in effect April 1, 1933. 

The foregoing answers your questions as submitted. However, it 
is proper to point out that the decision of May 19, 1933, A-49018, was 
based on the facts therein set out, which showed conclusively that the 
commutation of rations for midshipmen is compensation, the amount 
being entered in their account and any unused portion paid to them. 
On this state of facts, it is obvious that commutation of rations for 
midshipmen from April 1, 1933, to December 31, 1933, must be re- 
duced in accordance with the act of March 20, 1933, and the Execu- 
tive orders of the President, and that the commuted value of the 
ration during this period is $0.6375. Under section 19 of the act of 
June 10, 1922, 42 Stat. 632, cadets at the Military Academy receive 
only “the same pay and allowances as are now or may hereafter be 
provided by law for midshipmen of the Navy.” It is therefore imma- 
terial whether the mess at the Military Academy is conducted on a 
different basis than that at the Naval Academy and that the ration 
there may cost more. In no circumstances can the cadet be credited 
with commutation of rations in an amount greater than is under the 
law authorized to be credited to midshipmen at the Naval Academy. 


(A-50301) 


NATIONAL INDUSTRIAL RECOVERY ACT—APPLICATION TO 
FEDERAL EMPLOYEES 


There is nothing in the National Industria) Recovery Aet of June 16, 1933, 
48 Stat. 195, or any other statute authorizing or requiring application of 
the industrial codes to civilian employees of the Federal Government. 

Deductions from the compensation for Saturday on which no work is performed 
as to employees for whom a 5-day week is adopted must be on the basis of a 
full day’s pay. 


Comptroller General McCarl to the Attorney General, August 10, 1933: 
There has been received your letter of July 29, 1933, as follows: 


Your advice is requested as to what procedure the department should follow 
in making deductions from the pay of civilian employees who are working in 
the prison industries on the five-day week basis. As a matter of policy the 
departinent has decided to operate all of its industrial enterprises the minimum 
number of hours specified by the various industrial codes, and in no case 
more than forty hours per week. During the present unemployment emergency, 
we wish to keep our industrial shops in operation only for such period «as is 
absolutely essential to provide only those employment opportunities for inmates 
of our institutions which are necessary to the maintenance of discipline and 
morale. 

Saturday is the most convenient day to close our factories. This, however, 
may work a hardship on our civilian foremen, inspectors, and other employees 
if they must lose a full day’s pay. It would also seem to violate the spirit of 
the Recovery Act to limit working hours if the employees were required to 
forfeit a full day’s pay, when, as a matter of fact, the shops are closed only 
four hours. 








SSS _ = 


Tv -— NS 


we he - 


s @V ree - 





DECISIONS OF THE’ COMPTROLLER GENERAL 45 


Your instructions are requested as to how and at what rate we should make 
deductions from the pay of civilian employees who are not employed at least 
four hours on Saturday, and who have no accrued annual leave. 

Your opinion is also requested as to whether our civilian employees who are 
now paid on the annual basis could have their pay computed at an hourly rate 
by dividing their annual compensation by the actual number of working hours 
in the year and appropriate deductions made on an hourly basis for the number 
of hours the employee is not on duty. Appropriate deductions would, of course, 
be made for the 15 percent reduction in salary and for the 3% percent retire- 
ment deduction. 


There is nothing in the National Industrial Recovery Act of June 
16, 1933, 48 Stat. 195, or any other statute authorizing or requiring 
application of the industrial codes to civilian employees of the Fed- 
eral Government. The provisions of section 206 of the act, placing 
certain limitations and restrictions on the employment of personnel 
engaged on construction projects financed under the act, including 
the 30-hour week, have been held to apply to Federal personnel as 
well as contractors’ personnel engaged directly on such projects, but 
this is understood not to be involved in your submission. Decision 
of August 2, 1933, A-50072, 18 Comp. Gen. 35. 

Adoption of a 5-day week for the prison industries is primarily a 
matter of administration, but in the absence of any statutory pro- 
vision authorizing or requiring application of the industrial codes, 
the hours of labor and rates of compensation of civilian employees 
of the Federal Government engaged in connection with prison in- 
dustries remain subject to existing laws, such as the classification 
act, as extended to the field service, the Saturday half-holiday law, 
and the provisions of the Economy Act, as amended, including sec- 
tion 215 limiting annual leave of absence with pay to 15 days each 
year exclusive of Sundays and holidays. 

The act of March 3, 1931, 46 Stat. 1482, provides in part as follows: 


* * * four hours, exclusive of time for luncheon, shall constitute a day’s 
work on Saturdays throughout the year, with pay or earnings for the day the 
same as on other days when full time is worked, for all civil employees of the 
Federal Government, and the District of Columbia * * * whether on the 
hourly, per diem, per annum, piecework, or other basis: * * * 


Since the statute specifically provides that 4 hours shall constitute 
a day’s work on Saturday, if no work is performed on Saturday, 
either the time absent must be charged to annual leave with pay if 
available under section 215 of the Economy Act, or as on furlough 
or leave without pay. 

In decision of April 21, 1983, to the Public Printer, 12 Comp. Gen. 
602, 606, it was stated as follows: 


Referring to the question contained in the second paragraph of your letter 
of March 30, 1933, you are advised that the same rules applicable to the grant- 
ing of leave on Saturday morning in force prior to July 1, 1932, are again 
applicable on and after April 1, 1933. See in this connection 36 Op. Atty. Gen. 
407, id. 444. That is to say, if an employee is entitled to and is granted leave 
with pay for a Saturday, four hours’ time will be charged against his leave, 
but if he {s granted leave without pay for a Saturday he will lose a full day's 
pay therefor. . 
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The rules controlling deduction of the compensation for leave of 
absence without pay on Saturday in force prior to July 1, 1932, are 
stated in 11 Comp. Gen. 119; éd. 129; id. 216; id. 304. 

In answer to your first question, you are advised, therefore, that 
deductions from the compensation of the employees in question for 
Saturday on which no work is performed should be on the basis of 
a full day’s pay. 

From an examination of the pay rolls in this office it is understood 
that the employees referred to in your concluding paragraph are sub- 
ject to the terms of the classification act as extended to the field serv- 
ice. If so, and their positions have been properly allocated to a 
field grade or salary range carrying only per annum salary rates, 
there is no authority of law to change the basis of payment of com- 
pensation from per annum, as prescribed by the classification act, to 
per hour. Furthermore, no adjustment in the basis of paying com- 
pensation would be authorized which would result in a deduction for 
absence for all of Saturday of less than one full day’s pay of the 
usual number of hours, or which resulted in an increase in the rate 
of compensation for the time actually worked in violation of section 7 
of the act of March 3, 1933, 47 Stat. 1515. 
Your questions are answered accordingly. 


(A-50872) 


CONTRACTS—INCREASED COST OF PERFORMANCE—NATIONAL 
INDUSTRIAL RECOVERY ACT 





The United States as a contractor is not responsible for its acts in its sovereign 
capacity and under existing law appropriations are not available for 
making payments to contractors in excess of the compensation stipulated 
in such contracts, whether such increase in the cost of performance is due 
to subsequently enacted statutes, or otherwise. 


Comptroller General McCarl to the Attorney General, August 11, 1933: 


There has been received your letter of August 3, 1933, as follows: 


Reference is made to Department of Justice contract no. J-2c-820 between 
the U.S. Penitentiary, Atlanta, Georgia, and the Delta Finishing Company, 
Frankford, Philadelphia, Pa., for bleaching and shrinking by the sanforizing 
process 500,000 yards of duck, transmitted to the Audit Division of the General 
Accounting Office on February 9, 1933. 

Enclosed are photostat copies of letters of July 27 and July 28, 1933, received 
from the Delta Finishing Company, advising that as of July 31st their contract 
price of 254¢ per yard will be withdrawn and that owing to additional costs 
under the National Recovery Act under which they started to operate July 
8ist, they will charge us for the balance of the contract an inerease of 
approximately 35 percent. 

This increase will proportionately raise our quotation to the War Depart- 
ment for whom we are manufacturing this yardage. I am advised by the 
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contracting officer of the Philadelphia quartermaster depot that they have no 
authority to accept an increase in our quotation to them on this material and 
that they have no available money from which .to pay this increase. 

This matter is submitted for a ruling from you as to our procedure with 
the Delta Finishing Company and the Philadelphia quartermaster depot. An 
early reply will be greatly appreciated. 


The Delta Finishing Company stated in its letter of July 28, 1933, 
that up to that time it had bleached and shrunk 238,000 yards of 
duck as provided in its cantract of January 20, 1933, and stated that 
commencing Monday, July 31, 1933, it had become imperative to 
operate its plant under the National Recovery Act approved June 16, 
1933 (48 Stat. 195), “ necessitating an increased cost to us on the, 
approximately, 262,000 yards additional completing the contract.” 
As stated by you, the company estimated in said letter that its costs 
would be increased approximately 35% and requested that its con- 
tract price be revised to take care of the difference between the old 
and the new cost of performance. . 

There is no existing legal authority for any modification of the 
terms of the contract of January 20, 1933, increasing the price to 
be paid by the United States to the Delta Finishing Company be- 
cause of the operation of the National Recovery Act of June 16, 1933. 
(See 8 Comp. Gen. 25 and the cases there cited: Horowitz v. United 
States, 267 U.S. 458; Maawell v. United States, 3 Fed. (2d) 906.) 

The contract of January 20, 1933, between the United States and 


the Delta Finishing Company constitutes an obligation binding on 
the company, and it may not withdraw therefrom without resulting 
liability to the United States for excess cost, if any, which may be 
occasioned the Government by such default. You are advised that 
there is no legal authority now existing to use appropriated public 
money to pay another price than the price fixed by the contract of 
January 20, 1933. 


(A-50200) 


LEAVES OF ABSENCE—INTERNATIONAL COMMISSIONS, CON- 
GRESSES, ETC.—SCHEDULE A POSITIONS 


The civil service rules and regulations do not limit schedule A positions to 
temporary appointinents and the fact that employees were appointed to 
excepted positions under that schedule has no bearing upon their status 
with respect to annual leave with pay. Employees appointed to a per- 
manent international commission, congress, or similar body without any 
limit as to the period for which appointed are permanent employees and 
are not precluded from receiving leave with pay otherwise allowable, but 
employees appointed to temporary commissions are temporary employees 
irrespective of the length of time such employment may continue and are 
not entitled to leave of absence with pay. 
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Comptroller General McCarl to the Secretary of State, August 12, 1933 





There has been received your letter of July 26, 1933, as follows: 


A question has arisen as to whether persons appointed under schedule A— 
Positions excepted from examination under rule II, section 8 of the civil service 
rules, amended to March 15, 1982, may be granted leave of absence with pay. 

The appointments are made for the duration of the conference, congress, 
or commission as the case may be, and as you are aware the time varies from 
a few days in some instances to many months and over a year in others. 

It seems to be well established that temporary employees appointed under 
certain sections of the civil service rules may not be granted leave of absence 
with pay; however, there does not appear to have been any decision rendered 
bearing upon the question as it relates to employees appointed under rule II, 
section 3, schedule A, II, State Department, 3. 

It would appear to be only just to grant leave to such employees who have 
served over a year as in the case of some of those on the Disarmament Confer- 
ence at Geneva who have been on duty over a year and a half. 

An expression of your opinion would be appreciated. 


Rule 11, section 3 of the civil service rules and regulations provides 
as follows: 



























8. Appointment without cramination.—Appointments to the excepted posi- 
tions named in schedule A of these rules may be made without examination 

or upon noncompetitive examination; but the proper appointing officer may fill 

an excepted position as competitive positions are filled, in which case the 
person appointed will receive all the rights of a competitive employee. 

Schedule A, II, State Department, 3, authorizes the appointment 
under rule II, section 3, swpra, of “all employees of international 
commissions, congresses, conferences, and boards.” 

There is nothing in the civil-service rules requiring schedule A 
positions to be temporary only and accordingly the fact that the 
employees in question were appointed to excepted positions under 
rule IT, section 2, has no bearing whatever upon their status with 
respect to annual leave with pay. See 12 Comp. Gen. 431. In many 
cases permanent international commissions and similar bodies have 
been established and appointments to such commissions, made with- 
out any limitation as to the period for which employed, would be 
permanent appointments and the employees would not be precluded 
from receiving leave with pay otherwise allowable. However, if 
appointments are for service with a congress, commission, or con- 
ference which is temporary in character, the existence of which will 
terminate upon the completion of the particular objects for which 
convened, appointments to such body would be considered temporary ’ 
irrespective of the length of time they may continue, and such officers 
and employees would not be entitled to any leave of absence with pay 
(4 Comp. Gen. 650, 5 éd. 903, 6 id. 266). 






















DECISIONS OF THE COMPTROLLER GENERAL 49 


(A-50826) 


NAVY—OFFICERS—USE OF ENLISTED MEN AND CIVILIAN 
EMPLOYEES AS SERVANTS 


The provision in the act approved March 3, 1933, 47 Stat. 1530, making 
appropriations. for the naval service for the fiscal year ending June 30, 
19384, “* * * That no appropriation contained in this act shall be 
available for the pay, allowances, or other expenses of any enlisted man 
or civil employee performing service in the residence or quarters of an 
officer or officers on shore as a cook, waiter, or other work of a character 
performed by a household servant, * * *” applies to enlisted men au 
civilians detailed to serve in an officers’ mess set up and operated on 
shore, notwithstanding the officers comprising the mess may be attached to 
vessels and technically on sea duty. 


Comptroller General McCarl to the Secretary of the Navy, August 15, 1933: 


There has been received your letter of August 2, 1933, requesting 
decision as follows: 


In the act “Making appropriations for the Navy Department and the 
naval service for the fiscal year ending June 30, 1934, and for other purposes”, 
approved March 3, 1933 (Public No. 429 72d Congress), under the subhead 
“Pay of naval personnel” appearing under the caption “ Pay, subsistence, an’ 
transportation of naval personnel”, it is provided: 

“That no appropriation contained in this act shall be available for the pay, 
allowances, or other expenses of any enlisted man or civil employee performiug 
service in the residence or quarters of an oflicer or officers on shore as 9 
cook, waiter, or other work of a character performed by a household servant, 
but nothing herein shall be construed as preventing the voluntary employment 
in any such capacity of a retired enlisted man or a transferred member of the 
Fleet Naval Reserve without additional expense to the Government :.” 

Various questions have been presented for the consideration of the Navy 
Department as to the applicability, if any, of the above quoted provision to 
enlisted men of the messman branch attached to various naval units while 
performing their normal duties on shore in connection with attending to the 
mess of the officers of the unit to which attached, when such mess is set up 
temporarily on shore. The questions presented may be stated as follows: 

(a) When a fleet aviation unit is transferred from its ship base for temporary 
duty at a shore base, may the enlisted men of the messman branch attached 
to such unit continue to perform their normal duties on shore in connection 
with attending to the mess of the officers of that unit, when such mess is 
set up temporarily on shore? 

(b) When a shore based submarine or fleet submarine ties up to a submarine 
base, may the enlisted men of the messman branch in the allowances of those 
submarines be used for their normal duties in connection with a combined 
mess for these officers temporarily’ set up on the base and adjacent to the 
submarines? 

(c) When a rigid airship enters the hangar or moors at a base, may the 
enlisted men of the messman branch, attached to such airship, be employed 
in their normal duties in connection with the officers’ mess which is temporarily 
moved to some building on the base? 

(d) Does the law permit the employment of enlisted men of the messman 
arene in their normal duties with naval landing forces and expeditionary 
orces? 

In addition to the above, there is now operated at the receiving station 
at Washington Navy Yard, Washington, D.C., a luncheon mess for the con- 
venience of officers attached to the receiving station and for officers on the 
staff of the commandant of the Washington Navy Yard. The food served at 
this luncheon mess fs from’ that prepared in the galley for the receiving-station 
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crew. Men of the messman branch who are at the receiving station awaiting 
assignment, or who are detailed to the U.S.S. Sequoia or to other special 
duty which leaves them otherwise unemployed part of the time, are utilized 
for obtaining the food from the galley for the midday meal of working-days 
only, serving it at the table and washing dishes. 

The Navy Department is of the view that the employment of enlisted men 
of the messman branch in the manner above stated should not operate to 
deprive them of their pay and allowances to which otherwise entitled, for 
the reason that it is not contemplated in any of the instances cited that 
the enlisted men will be required to perform service “in the residence or 
quarters of an officer or officers” within the meaning of the terms “ residence ” 
and “quarters” as generally understood. 

However, since the statutory provision under consideration is clearly a 
restriction upon the availability of the current appropriation for the pay and 
allowances of enlisted men performing service in the residence or quarters of 
officers under the conditions stated in the act of March 3, 1933, your decision 
is requested upon the question as to whether or not the current appropriation 
for the “ Pay of naval personnel” as provided under the caption “ Pay, sub- 
sistence, and transportation of naval personnel” will be considered available 
for the pay and allowances of enlisted men of the messman branch employed 
as stated in the second and third paragraphs above. 


Section 1232 of the Revised Statutes provides relative to the Army 
that— 


No officer shall use an enlisted man as a servant in any case whatever. 


In the consideration of the bill the chairman of the subcommittee 
in charge called attention to the fact that Army officers were pro- 
hibited from using enlisted men as servants. 

An aspect of the question was considered by the Court of Claims 


in Williams v. United States, 44 Ct. Cls. 175, in determining whether 
the commuted rations of men on duty as attendants on the officers’ 
mess at the navy yard, Brooklyn, N.Y., during the period October 
1904 to February 1905 could be paid to the treasurer of said mess. 
The court stated : 


In the act of July 1, 1902, making appropriation for the naval service, the 
last paragraph under the heading of “supplies and accounts” (32 Stat. L., 662, 
680) provides: “ That money accruing from the rations of enlisted men com- 
muted for the benefit of any mess may be paid on public bills to the commissary 
officer by the pay officer having their accounts.” 

Sections 1115 and 1120, Navy Regulations of 1900, as well as 1905, have 
reference only to officers’ mess on board ship, and whatever practice may have 
grown up respecting the detail of enlisted men on shipboard to prepare and 
serve food to the officers thereof can have no application to officers’ mess on 
shore, nor is there any law authorizing the regulation of officers’ mess on shore. 
Officers on shore are at liberty to get their meals when and how they please, 
and if they for economical reasons or otherwise unite in forming a mess on 
shore that is their own concern and no regulation respecting it other than that 
of their own making is required, and membership therein is entirely optional 
with them, 

Revised Statutes, section 1232, providing that “ No officer shall use an enlisted 
man as a servant in any case whatever”, is equally applicable to officers of the 
navy, at least on shore. Section 1034, Navy Regulations, 1905, respecting en- 
listed men in the marine service, is equally as explicit, so that whatever author- 
ity there may be for the enlistment of mess men of the servant class on board 
ship can have no application to a private mess formed by officers on shore, 
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By the act cited the pay officer is authorized to pay “ money accruing from 
the rations of enlisted men commuted for the benefit of any mess * * * to 
the commissary officer”, whose detail is provided for by section 387 and his 
responsibilities fixed by section 753 of the Navy Regulations. In construing 
that statute the comptroller, as we think rightly, said: “I am of opinion that 
the provision referred to in said act of July 1, 1902, contemplates messes on 
board subject to the Navy Regulations, and that the pay officer is authorized to 
pay commuted ration money of enlisted men to the commissary of such messes 
only and not to the commissary of private messes.” 


In that case the court held, quoting from the syllabus: 


I. The Navy Regulations (§$ 1115, 1120) which allow the detail of enlisted 
men to prepare and serve food for officers’ messes extend only to messes on 
board ship. Officers’ messes on shore are voluntary and there is no law or 
regulation which recognizes them. 


II. Where enlisted men on shipboard were detailed to serve an officers’ mess 
on shore and were subsisted by the mess and their rations were couimuted and 
paid to the mess the accounting officers could disallow the payment and compel 
the officers to refund the money. 

It is not apparent that the law or regulation relative to the detail 
of enlisted men of the Navy as servants to officers on shore has been 
changed since the court’s decision so as to recognize the legality of 
said assignment. Officers’ messes on shore are voluntary and there 
is no law or regulation which recognizes them and, therefore, no 
authority to detail enlisted men to prepare and serve food to the 
officers thereof. It is to be noted in this connection that the statute 
is addressed to the employment of enlisted men and civilian em- 
ployees “in the residence or quarters of an officer or officers on shore.” 
The use of the plural “ officers ” after the singular and the use of the 
word “ quarters” after the word “residence” indicates the purpose 
to be to strike down the practice in its entirety of supplying officers 
on shore with servants from the enlisted or civil personnel of the 
Navy. It is apparent that the inhibition as to pay and allowances of 
enlisted men “ performing service in the residence or quarters of an 
officer or officers on shore as a cook, waiter, or other work of a char- 
acter performed by household servants” is intended to stop the 
practice of detailing men to serve in officers’ messes on shore. 

You urge, however, that the messes described in questions (a), (b), 
(c), and (d) of your submission, though actually set up and operated 
on shore are there temporarily only, the officers composing the 
mess being on sea duty; and that the inhibition on the use of enlisted 
men as domestic servants was not intended to apply to the use of 
enlisted men as cooks or messmen in connection with messes of 
officers on duty with tactical units or subdivisions of the Navy and 


technically on sea duty when their mess is temporarily set up op 
shore. 
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As hereinbefore stated there is no law or legal regulation which 
recognizes officers’ messes on shore as of a public character and the 
inhibition in question in the current appropriation act is intended to 
stop the practice of detailing enlisted men to prepare and serve food 
to officers’ messes not recognized or authorized by law or legal 
regulation, The test is not the technical assignment of the officers 
composing the mess to duty on board a vessel but the location of the 
mess. The same situations exist in the Army, but the law prohibits 
the use of enlisted men of the Army in such situations, as well as in 
others, as servants for officers. If the officers are required or per- 
mitted to subsist themselves ashore it is a private mess notwith- 
standing the officers may technically be on sea duty. Decision 
A-38907, December 1, 1931. The purpose of the inhibition on pay 
and allowances of enlisted men in the proviso in question, as shown 
in the legislative history and the status of the law then in force, is 
to prohibit the detail of enlisted men and civilians in naval service 
to perform for officers duty of a private or personal character as 
contrasted with public duty. The messes described in questions 
(a), (b), (c), and (d) are officers’ messes on shore. It is immaterial 
that the officers composing these messes are attached to a vessel and 
technically on sea duty. The fact that the messes are set up and 
operated on shore gives to them a private character and the service 
of enlisted men as cooks, waiters, or otherwise, in connection with 
such messes is service in “quarters of * * * officers on shore” 
within the purpose and intent of the inhibition in the current appro- 
priation act on the use of pay and allowances of enlisted men. 

Accordingly, questions (a), (b), (c), and (d) are answered in the 
negative; also the act deprives an enlisted man of pay and allowances 
_ while serving the luncheon mess set up at the navy yard, Washing- 
ton, D.C., for the convenience of officers’ attached to the receiving 
station and officers on the staff of the commandant of the Washington 
Navy Yard. 


(.A-50458) 


NATIONAL INDUSTRIAL RECOVERY fier eaaent TO 
FEDERAL EMPLOYEES—MINIMUM WAG 


The restriction contained in section 7 of the act of March 3, 1933, 47 Stat. 1515, 
against administrative promotion during the fiscal year 1934, remains 
applicable to. the employees of the former Crop Production . Loan ‘Office 
of the Department of Agriculture after transfer to the Farm Credit Admin- 
istration pursuant to the Executive order of March 27, 1933, and precludes 
adoption for them of the minimum wage fixed by the industrial codes if 
resulting in an increase in compensation. 
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Comptroller General McCarl to the Governor of the Farm Credit Administra- 
tion, August 15, 1933: 


There has been received your letter of August 9, 1933, as follows: 


There are thirty-seven employees. of the Farm Credit Administration located 
in the Crop Production Loan Office, recently taken over from the Department 
of Agriculture, who are receiving net salaries less than $14 per week. 

In view of the President’s recommendations to industrial employers, in con- 
nection with the national recovery campaign, that minimum salaries paid to 
employees be not less than $14 per week, it is my desire to increase the salaries 
of these employees to that rate, if it may be done legally. The base pay rates 
of the employees in question are as follows: 

10 messengers at $600. 
22 messengers at $720. 
5 stenographers at $840. 

The question is submitted for your consideration and decision as to: 

1. Whether the rates may be increased without violation of section 7 of the 
act of March 3, 1933 (Pub. 428), forbidding administrative promotions; and 

2. Whether the rates may be legally changed, in view of the fact that the 
Executive order creating the Farm Credit Administration automatically placed 
the positions held by those employees in the classified service, although the 
employees themselves did not acquire a civil-service status. 


The President, by Executive Order No. 6084, dated March 27, 1933, 
created the Farm Credit Administration under authority of title IV, 
part 2, of the Economy Act, as amended by the act of March 3, 1933, 
and sections 5 (d) and 7 of the Executive order transferred to the 
new organization the Crop Production Loan Office of the Depart- 
ment of Agriculture together with its personnel. The Crop Produc- 
tion Loan Office is understood to have been an administratively 


created organization to administer the various statutes authorizing 
the Secretary of Agriculture to make loans for crop production, 
which provided a percentage of the total appropriated for adminis- 
trative expenses including personnel. The employees thus trans- 
ferred to the Farm Credit Administration were subject to the 
restrictions and limitations of the Economy Act, including section 
202, and are subject to section 7 of the act of March 3, 1933, 47 Stat. 
1515, providing as follows: 


Sec. 7. No administrative promotions in the civil branch of the United States 
Government or the government of the District of Columbia shall be made dur- 
ing the fiscal year ending June 30, 1934: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is ap- 
pointed, unless such minimum rate would require an actual reduction in com- 
pensation: Provided further, That the restoration of employees to their former 
grades or their advancement to intermediate grades following reductions of 
compensation for disciplinary reasons shall not be construed to be administra- 
tive promotions for the purposes of this section. The provisions of this section 
shall not apply to commissioned, commissioned warrant, warrant, and enlisted 
personnel, and cadets of the Coast Guard. 
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In decision of August 10, 1933, A-50301, 18 Comp. Gen. 44, to the 
Attorney General, it was held: 

There is nothing in the National Industrial Recovery Act of June 16, 1933, 
Public No. 67, or any other statute authorizing or requiring application of the 
industrial codes to civilian employees of the Federal Government. * * * 

” “ + m é + ca 


Adoption of a 5-day week for the prison industries is primarily a matter of 
administration, but in the absence of any statutory provision authorizing or 
requiring application of the industrial codes, the hours of labor and rates of 
compensation of civilian employees of the Federal Government engaged in 
cunnection with prison industries remain subject to existing laws, such as the 
classification act, as extended to the field service, the Saturday half holiday 
law, and the provisions of the Economy Act, as amended, including section 215 
limiting annual leave of absence with pay to 15 days each year exclusive of 
Sundays and holidays. 

Likewise, the restriction contained in section 7 of the act of March 
3, 1933, supra, against administrative promotion, that is, increase in 
compensation, during the fiscal year 1934, remains applicable to 
the employees in question, and precludes you from adopting for 
Government employees the minimum wage fixed by the industrial 
codes if resulting in an increase in compensation. 

Question (1) is answered in the negative. 

Referring to question (2) the civil-service status of the employees 
has no direct bearing on their salary status. That is to say, the same 
salary restrictions may be applicable alike to employees with and 
employees without classified civil-service status. The Executive or- 
der of March 27, 1933, supra, did not operate to change the salary 
status of employees transferred to the same or similar positions 
under the Farm Credit Administration. 


(A-50660) 


REEMPLOYMENT OF RETIRED CIVILIAN PERSONNEL—NATIONAL 
RECOVERY ADMINISTRATION 


The rate of compensation to be fixed by the National Recovery Administration 
for retired personnel of the classes authorized by law to be reemployed— 
i.e., not automatically retired for age—when appointed or employed by 
said Administration should be on the same basis as that for any other 
officer or employee of said Administration in the same or similar office 
or position. Retirement deductions at the rate of 314 percent should be 
made from their total or basic compensation unless and until otherwise 
decided by competent authority. In no case may both retirement annuity 
ore compensation be paid to the same person for the same period 
of time. 


Comptroller General McCarl to the Administrator, National Recovery Ad- 
ministration, August 23, 1933: 


There has been received the following letter from the chief of 
legal research of the National Recovery Administration, dated 
August 22, 1933, presumably by your direction, as follows: 
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We have been requested to supply information relative to the salaries that 
retired or actively working Government workers may receive when transferred 
from another department, and along with the exact citations where such 
rulings occur, we would appreciate your immediate responses to the following 
questions : 

1. Where an individual is on retired pay and is transferred to the National 
Recovery Administration, what is the total amount compensation that is 
allowed by law? 

2. If his previous position is given up and he is transferred full time to 
the National Recovery Administration, what is the maximum amount of pay 
he can receive? 

The latter question appears to be related to the status of active duty, where 
one completely gives up his previous compensation received from the Gov- 
ernment and undertakes an entirely new responsibility full time. 

We have been requested to draft a reply as of Tuesday, August 22nd. We 
would appreciate your earliest response so as to assist us in expediting this 
matter. Kindly include any additional information that will throw light on 
the general scope of the above inquiry. 


It is understood from this submission that the questions relate 
to retired civilian personnel and not to retired military or naval 
personnel. 

Section 2 of the Civil Retirement Act of May 29, 1930, 46 Stat. 470, 
providing for automatic separation from the service of employees 
who have served 15 years and have reached the ages prescribed by 
section 1 of the act for automatic separation of various classes of 
employees, viz, 62, 65, and 70 years, concludes as follows: 


No person separated from the service who is receiving an annuity under the 
previsions of section 1 of this act, shall be employed again in any position 
within the purview of this act. 


Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, 
extended the above prohibition against reemployment by providing 
as follows: 


Spo. 204. On and after July 1, 1932, no person rendering civilian service in 
any branch or service of the United States Government or the municipal gov- 
ernment of the District of Columbia who shall have reached the retirement age 
prescribed for automatic separation from the service, applicable to such person, 
shall be continued in such service, notwithstanding any provision of law or 
regulation to the contrary: Provided, That the President may, by Executive 
order, exempt from the provisions of this section any person when, in his judg- 
ment, the public interest so requires: Provided further, That no such person 
heretofore or hereafter separated from the service of the United States or the 
District of Columbia under any provision of law or regulation providing for such 
retirement on account of age shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or the Dis- 
trict of Columbia: Provided further, That this section shall not apply to any 
person named in any act of Congress providing for the continuance of such 
person in the service. 


Note particularly the second proviso. Under the statutes above 
quoted the National Recovery Administration would not be author- 
ized to appoint or employ any civilian officer or employee who had 
been retired on account of age, that is, after having reached the age 
prescribed for automatic retirement, applicable to such person. 
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Section 7 of the Civil Retirement Act of May 29, 1930, 46 Stat. 
474, providing for retirement of personnel involuntarily separated 
from the service after having served 15 years and having reached 
the age of 55 years, contains the following paragraph : 


Should an annuitant under the provisions of this section be reemployed in 
a position included in the provisions of this act, or in any other position in 
the Government service, the annuity shall cease, and all rights and benefits 
under the provisions of this section shall terminate from and after the date of 


such employment. 

Officers and employees retired on account of involuntary separa- 
tion from the service under the terms of said section 7 of the Civil 
Retirement Act are eligible for appointment or employment by the 
National Recovery Administration, but their retirement annuity 
would automatically cease upon such appointment or employment. 

Section 8 (a) of the Independent Offices Appropriation Act, 1934, 
approved June 16, 1933, 48 Stat. 305, provides as follows: 

Szo. 8 (a) Whenever at any time hereafter prior to July 1, 1935, any employee 
of the United States or the District of Columbia to whom the Civil Service 
Retirement Act, approved May 29, 1930 (U.S.C., Supp. VI, title 5, chap. 14), 
applies, who has an aggregate period of service of at least thirty years com- 
puted as prescribed in section 5 of such act, is involuntarily separated from 
the service for reasons other than his misconduct, such employee shall be 
entitled to an annuity computed as provided in section 4 of such act payable 
from the civil service retirement and disability fund less a sum equal to 3% 
per centum of such annuity: Provided, That when an annuitant hereunder 
attains the age which would have been the retirement age prescribed for auto- 
matic separation from the service applicable to such annuitant had he con- 
tinued in the service to such retirement age, such deduction from the annuity 
shall cease. If and when any such annuitant shall be reemployed in the service 
of the District of Columbia or the United States (including any corporation 
the majority of the stock of which is owned by the United States), the right 
to the annuity provided by this section shall cease and the subsequent annuity 
rights of such person shall be determined in accordance with the applicable 
provisions of retirement law existing at the time of the subsequent separation 
. of such person from the service. 

To the same genera] effect is section 8 (b) relative to the Canal Zone 
Retirement Act. 

Officers or employees retired under the provisions of these sec- 
tions are eligible for appointment or employment by the National 
Recovery Administration but pursuant to the last sentence of said 
sections their retirement annuity would automatically cease upon 
such appointment or employment. 

You are advised, therefore, that in no case may both retirement 
annuity and civilian compensation be paid to the same person for 
the same period of time. See 10 Comp. Gen. 309. 

The rate of compensation to be fixed by the National Recovery 
Administration for retired personnel of the classes authorized by 


law to be reemployed—that is, not automatically retired for age— 
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when appointed or employed by said administration should be on 
the same basis as that for any other officer or employee of said 
administration in the same or similar office or position. Retirement 
deductions at the rate of 34% percent should be made from their 
total or basic compensation unless and until otherwise decided by 
competent authority. 

The retirement status of such reemployed retired personnel upon 
subsequent separation from the service of the National Recovery 
Administration will be a matter primarily for the consideration of 
the Administrator of Veterans’ Affairs. 

If your question relates to retired military or naval personnel, 
their compensation will be subject to the terms of section 212 of the 
Economy Act of June 30, 1932, 47 Stat. 406, as follows: 

Sec. 212 (a) After the date of the enactment of this act, no person holding 
a civilian office or position, appointive or elective, under the United States 
Government or the municipal government of the District of Columbia or under 
any corporation, the majority of the stock of which is owned by the United 
States, shall be entitled, during the period of such incumbency, to retired pay 
from the United States for or on account of services as a commissioned officer 
in any of the services mentioned in the Pay Adjustment Act of 1922 [U.S.C., 
title 37], at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be 
entitled to the pay of the civilian office or position or the retired pay, which- 
ever he may elect. As used in this section, the term “retired pay” shall be 
construed to include credits for all service that lawfully may enter into the 
computation thereof, 

(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States. 

See 12 Comp. Gen. 37, 101, 256 and 448. 

Attention is invited, also, to the provisions of section 2 of the act 
of July 31, 1894, as amended by the act of May 31, 1924, 43 Stat. 
245, which would prohibit military or naval officers from holding an 
office or position under your administration if either the retired 
pay or the civil office or position equals or exceeds $2,500 unless the 


retirement was for injuries or incapacity incurred in line of duty. 


(A-50630) 


SATURDAY HALF HOLIDAY—5-DAY WEEK 


Where an employee works on a regular schedule of only 5 days per week, the 
ndministrative office may, due to the exigencies of the service, include 
Saturday as one of the 5 working days of the week, and the Saturday half 
aoe law would have no application for work on Saturday in excess of 

ours. 
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Comptroller General McCarl to the Secretary of the Navy, August 25, 1933: 


Consideration has been given to your letter of August 17, 1933, as 
follows: 


A five-day work week has been established generally throughout the field 
service of the Navy Department and the U.S. Marine Corps. The normal work 
days of seven and eight hours each for group IV (b) employees and eight hours 
for groups I, II, III, and IV (a) employees are from Monday to Friday, inclu- 
sive. Saturday is considered a nonwork day. the same as Sunday. Where the 
service of employees cannot be spared on Saturday, such employees are re- 
quired to work on any five-day week but no employee is required to work more 
than five working days out of seven consecutive calendar days. 

In view of your decision of July 17, 1933, to the Secretary of War, A-49934, 
your decision is requested as to whether a per diem, per annum, or per month 
employee in the field service of the Navy Department working on a five-day 
week basis, who is required to work on Saturday as one of the five work days, is 
entitled to compensatory time for work which he may perform on Saturday in 
excess of four hours, under the provisions of the act of March 3, 1931, 46 Stat. 
1482, establishing the Saturday half day and providing for compensatory time 
for employees required to work on Saturday afternoon. 


The decision of July 17, 1933, A-49934, 13 Comp. Gen. 17, to which 
you refer, held as follows: 


* * * Referring to paragraph (c), it may be stated that if any statute or 
administrative regulation issued pursuant to statute, limiting the hours of labor 
to 30 per week, is applied so as to require’ Work on less than 6 days per week, 
the provisions of the act of March 3, 1981, 46 Stat. 1482, establishing the Sat- 
urday half day and providing for compensatory time for employees required to 
work on Saturday afternoon, would have no application. See general!y ques- 
tion and answer 8, decision of July 8, 1982, 12 Comp. Gen. 11, 15, and 12 Comp. 
Gen. 30. 


In decision of July 8, 1932, 12 Comp. Gen. 11, 15, cited in the above 
quotation, it was held as follows: 


The 5-day week is generally considered to be from Monday to Friday, inclu- 
sive. However, the provisions of section 101 (a) of the act of June 30, 1932, 
together with the provisions of the act of March 3, 1931, 46 Stat. 1482, 
establishing the Saturday half day, and providing for compensatory time for 

- employees required to work on Saturday afternoon, would permit an adminis- 
trative office, where, for special public reasons, the services of employees can 
not be spared on Saturday, to adopt a 5-day week by requiring work on any 
five days of the week for individual employees or groups of employees. * * * 


The same principle may be applied administratively in adopting 
a 5-day week generally for Federal personnel even though: section 
101 (a) of the Economy Act is no longer in force. Your question is 
answered in the negative. 


(A-50676) 
COMPENSATION—RESIGNATION OF EMPLOYEE 


Where the resignation of an employee was accepted to take effect on a future 
date, but before arrival of such date the employee requested, and the 
appointing power granted the request, postponing the effective date of the 
resignation, compensation may be paid to the employee for services rendered 
until the final effective date of the resignation. 11 Comp. Dec. 349; 10 
Comp. Gen. 11; 12 id, 544; distinguished. 
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Comptroller General McCarl to the Chairman of the Federal Power Commis- 
sion, August 25, 1933: 


Consideration has been given to your letter of August 23, 1933, as 
follows: 


I have to request your advance decision as to whether the Disbursing Clerk of 
the Federal Power Commission would be authorized to make puyment of salary 
to Mr. H. B. Teegarden, Solicitor, for the period August 22-31, inclusive. Mr. 
Teegarden, by letter dated July 21, 1933. submitted his resignation to become 
effective at the Commission’s pleasure. The Commission on July 27, as recorded 
in the minutes of that date, took the following action: 

“Upon motion of Commissioner Manly, seconded by Commissioner Smith, the 
resignation of Solicitor H. B. Teegarden, dated July 21, 1933, was accepted, 
effective August 21, 1933.” 

Mr. Teegarden on August 17, 1933. addressed a second letter to the Com- 
mission requesting that his resignation be accepted as effective at the close of 
business August 31, 1933. The Commission on August 17 amended its action of 
July 27, as follows: 

“Upon motion of Commissioner Manly, seconded by Commissioner Smith, 
the action of the Commission on July 27, 1933, accepting the resignation of 
Solicitor H. B. Teegarden, effective August 21, 1933, was amended to make the 
resignation effective as of the close of business on August 31, 1933.” 

In your decision of July 3, 1980 (10 Comp. Gen. 11), it was held: 

“When the date of resignation of an employee is once fixed, no subsequent 
action, whether on the part of the employee or employer or both, can change 
the date.” 

A review of prior and subsequent decisions to the one quoted fails to reveal 
a statement of facts which is in point with the instant case. Of course, the 
question involved here is: Does action by the proper authority taken prior 
to the date of termination of the original acceptance and extending the effective 
date of resignation to a later date constitute a valid exception to the rule 
quoted? 

It will be appreciated if prompt decision may be rendered in this case, as 
the Commission does not desire to retain the services of Mr. Teegarden for 
the period in question if he cannot be paid for the services rendered. 


In decision of November 16, 1894, 1 Comp. Dec. 68, 70, the Comp- 
troller of the Treasury held as follows: 

If the resignation is to take effect in future, the officer may,‘at least with 
the consent of the appointing power, withdraw the same before the date upon 
which it was to take effect arrives, provided the rights of no third parties have 
intervened (Bunting v. Willis, 27 Gratt., 144; Biddle v. Willard, 10 Ind., 62; 
State v. Van Buskirk, 56 Mo., 17; People v. Porter, 6 Cal., 26). 

The facts presented here, showing that the resignation was orig- 
inally tendered to become effective at the pleasure of the appointing 
power, that the appointing power originally fixed an effective date 
of the resignation in future, and that prior to said date the appoint- 
ing power deferred the effective date of the resignation, bring the 
case squarely within the above stated rule. 

This case is to be distinguished from the case considered in 11 
Comp. Dec. 349, 351, wherein it was held that— 


* * * the removal of the incumbent of an office takes effect upon the 


receipt by him of notice of his removal, * * * 
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by the fact that in that case the removal was not in future, whereas 
in the instant case the resignation was accepted in future. 

This case may be distinguished, also, from the case considered 
in decision of July 3, 1930, 10 Comp. Gen. 11, cited by you, and the 
decision of March 14, 1933, 12 Comp. Gen. 544, and cases therein 
cited, by the fact that in those cases the attempted revocation or 
postponement of the removal or separation was not made by the 
proper appointing power until after the effective date of separation 
originally fixed, whereas in the instant case the postponement of 
the date of resignation was made by the appointing power prior to 
the original date fixed for separation. 

Accordingly, you are advised that compensation may be paid to 
Mr. Teegarden for services rendered during the period from August 
22 to 31, 1933, inclusive. 


(A-50660) 


REEMPLOYMENT OF RETIRED MILITARY PERSONNEL—NATIONAL 
RECOVERY ADMINISTRATION 


The National Recovery Administration may employ retired enlisted personnel, 
who have been retired on enlisted service only, and fix their rates of 
compensation for such civilian service on the same basis as that for any 
other officer or employee without restriction other than the value of the 
services and such employees would be entitled to continue to receive their 
retired pay. 

The National Recovery Administration may employ retired commissioned and 
warrant officers of the Army, Navy, Marine Corps, Coast Guard, and Coast 
and Geodetic Survey, who were retired for “ injuries incurred in battle or 
for injuries or incapacity incurred in line of duty ”, but with the exception 
of those “retired for disability incurred in combat with an enemy of the 
United States” whose rate of compensation for civilian service may be 
fixed without regard to the restrictions of the dual compensation statutes, 
the rate of compensation paid for such civilian service, when combined with 
the rate of retired pay received, may not exceed $3,000 per annum, 

The National Recovery Administration may employ retired commissioned and 
warrant officers who were retired for causes other than disability, i.e., 
after 30 years’ service or for age, only if the rate of retired pay and the 
rate of compensation fixed for the civilian office or position are each less 
than $2,500 per annum, but under section 212 of the Economy Act the 
officer or employee in such case could actually receive a combined rate of 
retired pay and civilian compensation not in excess of $3,000 per annum. 

The National Recovery Administration may not employ retired commissioned 
and warrant officers who were retired for causes other than disability 
incurred in line of duty if the rate of either the retired pay or the com- 
pensation fixed for the civilian position is $2,500 per annum or more. 


Comptroller General McCarl to the Administrator, National Recovery Ad- 
ministration, August 30, 1933: 
I have received the following letter from the chief of legal re- 
search of the National Recovery Administration, dated August 26, 
1933, presumably by your direction, as follows: 


eas wat kSelUC KL OO AMS 


— 
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Permit us to thank you for your informative letter of August 23rd in regard 
to the pay of retired civilian personnel. This is exactly what we want, and 
we certainly appreciate the courtesy and dispatch with which you sent it. 
Our only regret is that it was not directed to the attention of the writer. chief 
of legal research, for it took us three days to locate this letter in our files 
downstairs. 

A second inquiry was not mentioned in our communication to you of August 
22nd. The questions are the same and pertain to retired military or naval 
personnel. We are sending the present communication by special messenger and 
would appreciate your earliest reply to the status of retired military or naval 
personnel as regards the total amount of compensation that is allowed by law 
when transferred to another department as related to you in our letter of 
August 22nd. 

Please direct the communication to the attention of Jack Levin, chief of legal 
research, room 4051, Commerce Building, city. 

We certainly will appreciate any courtesy you may extend to us in expediting 
this matter at the earliest possible moment, as departmental rulings thereon 
have now been delayed for nearly a week. 


The two questions previously presented and considered in the 
decision of August 23, 1933 (13 Comp. Gen. 54), relative to em- 
ployment of retired civilian personnel, were as follows: 


1. Where an individual is on retired pay and is transferred to the National 
Recovery Administration, what is the total amount compensation that is allowed 
by law? 

2. If his previous position.is given up and he is transferred full time to the 
National Recovery Administration, what is the maximum amount of pay he can 
receive? 

The latter question appears to be related to the status of active duty, where 
one completely gives up his previous compensation received from the Govern- 
ment and undertakes an entirely new responsibility full time. 


The dual compensation statutes applicable to the retired military 
and naval personnel were cited in a prior decision but not discussed. 
The act of July 31, 1894, 28 Stat. 205, originally provided as follows: 


»- * * 


No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law; 
but this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them 
to offices by and with the advice and consent of the Senate. 


This provision was amended by the act of May 31, 1924, 43 Stat. 
245, by adding at the end thereof a sentence to read as follows: 


* * * Retired enlisted .men of the Army, Navy, Marine Corps, or Coast 
Guard retired for any cause, and retired officers of the Army, Navy, Marine 
Corps, or Coast Guard who have been retired for injuries received in battle 
or for injuries or incapacity incurred in line of duty shall not, within the 
meaning of this section, be construed to hold or to have held an office during 
such retirement. 


Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, 
provides as follows: 
Seo. 212. (a) After the date of the enactment of this act, no person holding 


a civilian office or position, appointive or elective, under the United States 
Government or the municipal government of the District of Columbia or under 
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any corporation, the majority of the stock of which is owned by the United 
States, shall be entitled, during the period of such incumbency, to retired pay 
from the United States for or on account of services as a commissioned officer 
in any of the services mentioned in the Pay Adjustment Act of 1922 (U.S.C., 
title 37), at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum, such person shall be entitled 
to the pay of the civilian office or position or the retired pay, whichever he 
may elect. As used in this section, the term “retired pay” shall be construed 
= monte credits for all service that lawfully may enter into the computation 
thereof. 


(b) This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States. 


Under these statutes, the National Recovery Administration may 
employ retired enlisted personnel, who have been retired on enlisted 
service only, and fix their rates of compensation for such civilian 
service on the same basis as that for any other officer or employee 
of the Administration without restriction other than the value of the 
services, and such employees would be entitled to continue to receive 
their retired pay. 

The National Recovery Administration may, also, employ retired 
commissioned and warrant officers of the Army, Navy, Marine Corps, 
Coast Guard, and Coast and Geodetic Survey (assimilated for pay 
purposes with the Navy under section 11, act of May 18, 1920, 41 
Stat. 603), who were retired for “ injuries incurred in battle or for 
injuries or incapacity incurred in line of duty.” However, with the 
exception of those “retired for disability incurred in combat with 
an enemy of the United States” whose rate of compensation for 
civilian service may be fixed without regard to the restrictions of 
the dual compensation statutes, the rate of compensation paid for 
such civilian service when combined with the rate of retired pay 
received, may not exceed $3,000 per annum. For the application of 
the terms of section 212 of the Economy Act, see the decisions cited 
in the decision of August 23, to you, viz, 12 Comp. Gen. 37, 101, 256, 
and 448. 

The National Recovery Administration may employ retired com- 
missioned or warrant officers of the mentioned services who were 
retired for causes other than disability, that is, after 30 years’ serv- 
ice or for age, only if the rate of retired pay and the rate of com- 
pensation fixed for the civilian office or position are each less than 
$2,500 per annum. For example, a retired officer receiving retired 
pay at the rate of $2,400 per annum may be employed in a civilian 
office or position for which the rate of compensation of $2,400 
per annum has been fixed, but, of course, under section 212 of the 
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Economy Act the officer or employee in such case could actually 
receive a combined rate of retired pay and civilian compensation 
not in excess of $3,000 per annum, for instance the civilian salary of 
$2,400 and $600 of the retired pay. 

The National Recovery Administration may not employ retired 
commissioned or warrant officers who were retired for causes other 
than disability incurred in line of duty if the rate of either the 
retired pay or the compensation fixed for the civilian position is 
$2,500 per annum or more. 


The above would appear to answer both of the questions presented. 


(A-50707) 


NATIONAL INDUSTRIAL RECOVERY ACT—ALLOTMENT OF 
FUNDS—PERSONNEL PAYMENTS 


Employees administratively furloughed from their permanent positions may be 
given temporary positions with different duties and responsibilites and 
paid an increase in compensation under the same department or office, the 
compensation of which is paid out of funds allotted under the authority 
of the National Industrial Recovery Act, without violating the terms of 
section 7 of the act of March 3, 1933, 47 Stat. 1515, prohibiting administra- 
tive promotions. 

In making personnel payments from funds allotted to established agencies 
of the Government under authority of the National Industrial Recovery 
Act. there is no legal objection to administrative action fixing a total or 
basic salary rate and deducting therefrom 15 percent in the case of all of 
the employees even though the deduction would not be required as a matter 
of law as to new employees or existing employees who were assigned to 
different duties than previously performed. 

The retirement status of temporary employees paid out of funds allotted under 
authority of the National Industrial Recovery Act both during and after 
the periods of such temporary employment would be a matter primarily for 
determination by the Administrator of Veterans’ Affairs, but retirement 
deductions at the rate of 3% percent should be made from the total or basic 
salary rate fixed for the employees during their temporary assignment 
unless and until otherwise determined by competent authority. 


Comptroller General McCarl to the Chairman of the Federal Power Commis- 
sion, August 30, 1933: 


Consideration has been given to your letter of August 24, 1933, as 
follows: 


The President, by Executive Order No. 6251, dated August 19, 1933, and 
pursuant to the authority contained in title II of the National Industrial Re- 
covery Act, approved June 16, 1933, has designated the Federal Power Commis- 
sion as an agency to aid the Federal Emergency Administrator of Public Works 
in the preparation of that part of a comprehensive program of public works 
provided for in section 202 of the act which pertains to the development of water 
power and the transmission of electrical energy. 

The President has also delegated to the Commission, under the provisions 
of this Executive order, the “authority to appoint, without regard to the 
civil service laws, such officers, experts, and employees as it may find necessary 
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to carry out its functions under this order, to prescribe their authority, duties, 
responsibilities, and tenure and, without regard to the Classification Act, 1923, 
as amended, to fix their compensation.” 

The Commission, in carrying out the work involved in this program, desires 
to utilize the services of certain employees who are now engaged in the regular 
work of the Commission, The amount appropriated in the Independent Offices 
Appropriation Act, approved June 16, 1933, to cover the salaries and general 
expenses of this Commission is not sufficient to carry for the entire year the 
present personnel. 

(1) The Commission desires on its own motion to place on indefinife fur- 
lough certain employees now engaged in the regular work of the Commission. 
These employees would then be given temporary appointments for duty under 
the Recovery Act program, the nature of which would differ either in kind 
or degree from their present work. On the statement of facts presented, would 
the Commission be authorized to make such temporary appointments at an 
increase in salary to be based on the nature of the work performed? 

(2) In making temporary appointments for this Recovery Act work, the 
Commission proposes to determine the value of the services to be rendered 
and then impose, as a matter of contract between the Commission and all 
employees appointed, a condition that so long as the regular positions of the 
Commission are subject to the 15 percent, or other determined, deduction under 
the act of March 20, 1933, said temporary positions shall be subject to the 
same conditions. Would there be any legal objection to this procedure? 

(3) It is assumed that employees on the regular work of the Commission 
who are either detailed, loaned, or assigned, or involuntarily furloughed for 
work on the Recovery Act program and are now subject to the provisions of 
the retirement act would continue to be subject to the provisions of that act 
and may be restored to their present positions and salaries upon termination 
of their appointment to such temporary work. 

It would be appreciated if prompt decision may be given on the questions 
presented, as the Commission desires to make a limited number of appoint- 
ments immediately to assist in the formulation of a plan for this program. 
A copy of the Executive order of August 19, 1933, is inclosed. 


In a decision of October 19, 1932, 12 Comp. Gen. 403, 404, it was 
held as follows: 


When an employee has been given an administrative furlough in preference 
to a discharge, pursuant to section 216 of the Economy Act, his subsequent 
appointment to a temporary or seasonal position such as is excepted from the 
provisions of section 203, at a higher rate of compensation than he had been 
receiving under his regular appointment, is not to be regarded as an admin- 
istrative promotion within the meaning of section 202 of said act. 

The prohibftion against administrative promotions was intended to apply to 
employees who, at the time, are receiving salary, there being nothing in the 
statute to indicate a purpose or intent to prevent the filling of essential tem- 
porary or seasonal positions by employees who, at the time, are not receiving 
salary but are on administrative or enforced furlough without pay.. The salary 
rate in such a position need have no relation to the salary rate previously 
received by the employee in his permanent position from which he has been 
furloughed. 


In a decision of July 11, 1933, A-49869 (13 Comp. Gen. 14), it was 
held that : 


The decision of October 19, 1982 (12 Comp. Gen. 403), cited by you, relative to 
employees administratively furloughed under section 216 of the Economy Act, 
is applicable, also, to authorize the temporary employment, either in the same 
or another department or office of the Government of employees administra- 
tively furloughed under the terms of section 9 (a) of the act of June 16, 1933, 
supra, however, the rule is limited to employees involuntarily furloughed and 
cannot be extended to apply to employees on voluntary leave of absence without 
pay. It is to be understood, of course, that an employee cannot be given a per- 
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manent or indefinite appointment and continue to hold his status as an admin- 
istratively furloughed employee from another position (12 Comp. Gen. 76). 

Also, it was held in decision of July 29, 1933, A-50115 (13 Comp. 
Gen. 27), to the Federal Coordinator of Transportation, that: 

If the employees have been granted involuntary administrative furlough and 
have accepted temporary positions with the Federal Coordinator of Trans- 
portation in positions the duties of which are essentially different from the 
duties of the positions under the Interstate Commerce Commission—as is 
understood from the facts submitted by you—their compensation in the tempo- 
rary positions with the Federal Coordinator of Transportation is not subject to 
the 15 percent reduction. 

Accordingly question (1) is answered in the affirmative. 

In answer to question (2) it may be stated that there would be no 
legal objection to administrative action fixing a total or basic salary 
rate and deducting therefrom 15 percent in the case of all of the em- 
ployees in question, even though the deduction would not be required 
as a matter of law pursuant to the rules stated in the quoted decision. 

Referring to question (3), you are advised that the question as to 
the retirement status of the employees in question during and after 
the periods of such temporary employment would be a matter pri- 
marily for the determination of the Administrator of Veterans’ 
Affairs in whom has been vested the duty and responsibility of ad- 
ministering the Civil Retirement Act. Retirement deductions at 
the rate of 314 percent should be made from the total or basic salary 
rate fixed for the employees during their temporary assignment unless 
and until otherwise determined by competent authority. 


(A-50713) 


CONTRACTS—CODES OF FAIR COMPETITION—PRESIDENT’S 
REEMPLOYMENT AGREEMENT 


The provisions of Executive Order No. 6246 of August 10, 1933, do not require 
that a bidder, or contractor with the United States for the delivery of 
supplies shall be a “ member of the NRA”, but the advertised specifications 
and the contract should provide in compliance with said Executive order 
that the contractor will be required to comply with the code of fair com- 
petition established for his industry, or if no such code, then with the 
President’s Reemployment Agreement, and that for any violation thereof 
the contract may be cancelled and the supplies purchased in the open 
market, the excess cost being chargeable to the contractor and his surety. 


Comptroller General McCar! to the Public Printer, August 31, 1933: 
There has been received your letter of August 24, 1933, as follows: 


On August 8, 1933, this office requested bids on 5,000 pounds cotton wiping 
rags, and 14 firms submitted prices. 


The two lowest satisfactory bids are— 
1. Atlanta Wiping Cloth Company, 12%4¢ a pound. 
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This company, in reply to our inquiry as to whether it is a member of the 
NRA, states— 

“* * * wish to advise that all the wiping rags produced by us are washed 
and sterilized through an NRA member. 

“There have been two codes submitted for the President’s approval, one by 
the Sanitary Institute of America and the other by the National Waste Material 
Dealers’ Association, and as soon as it is definitely established which one will 
be accepted we will become a member. We have held off signing the blanket code 
in order to avoid any confliction in the future until it is definitely decided which 
code we come under. * * Pa 

2. American Wiping Cloth lee 13¢ a pound. 

This company claims membership in the NRA, and carries the NRA label on 
its quotation. 

Your advice is requested as to whether the above low satisfactory bid of 
1244¢ a pound may be rejected because bidder is not a member of the NRA and 
award made to the above next satisfactory low bidder at 13¢ a pound because 
bidder is a member of the NRA; and also, as to whether this procedure is to 
be followed by the Public Printer in similar cases if and when they arise. 


The President, in Executive Order No. 6246, dated August 10, 
1933, for the administration of the National Industrial Recovery 
Act provided, in pertinent part, that: 
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By virtue of the authority vested in me by the act of Congress entitled “An 
act to encourage national industrial recovery, to foster fair competition, and 
to provide for the construction of certain useful public works, and for other 
purposes,” approved June 16, 1933 (Public No. 67, 73d Cong.), and in order to 
effect the purposes of that act, it is hereby ordered that— 

(1) Contracts for supplies.—Every contract entered into within the limits of 
the United States (by which is meant the 48 States of the Union, the District 
of Columbia, the Territories of Hawaii and Alaska, the Panama Canal Zone, 
Puerto Rico, and the Virgin Islands) by the United States or any of its agen- 
cies or instrumentalities for supplies mined, produced, or manufactured in the 
United States as contemplated by section 2, title III, of the act approved 
March 38, 1933, entitled “An act Making appropriations for the Treasury and 
Post Office Departments for the fiscal year ending June 30, 1934, and for other 
purposes” (Public No. 428, 72d Cong.), except as set forth in the proviso 
under paragraph (a) below, shall provide and require that: 

(a) The contractor shall comply with all provisions of the applicable ap- 
proved code of fair competition for the trade or industry or subdivision thereof 
concerned, or, if there be no approved code of fair competition for the trade 
or industry or subdivision thereof: concerned, then with the provisions of the 
President’s Reemployment Agreement promulgated under authority of section 
4 (a) of the foregoing act, or any amendmenf thereof, without regard to 
whether the contractor is himself a party to such code or agreement: 

Provided, That where supplies are purchased that are not mined, produced, 
or manufactured in the United States, the special or general code of fair prac- 
tice shail apply to that portion of the contract executed within the United 
States. 

(b) If the contractor fails to comply with the foregoing provision, the Gov- 
ernment may by written notice to the contractor terminate the contractor's right 
to proceed with the contract, and purchase in the open market the undelivered 
portion of the supplies covered by the contract, and the contractor and his 
sureties shall be liable to the Government for any excess cost occasioned the 
Government thereby. 


The quoted terms of the Executive order of August 10, 1933, do 
not require that a bidder, or contractor with the United States for 
the delivery of supplies shall be a “member of the NRA”, as ex- 
pressed by you, but the requirement is that every contract for supplies 
shall contain a stipulation that the contractor shall comply with the 
applicable code of fair competition for the trade or industry or 
subdivision thereof concerned and if no such code, then with the 
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President’s Reemployment Agreement “ without regard to whether 
the contractor is himself a party to such code or agreement.” The 
contract must provide that in event of violation of such stipulation, 
the United States may terminate the contract and purchase the un- 
delivered material and supplies in the open market and collect the 
excess cost, if any, from the contractor and his sureties. 

That is to say, you are not authorized to reject the low bid in this 
case simply because such low bidder is not a member of the NRA, 
but the contract entered into with such low bidder should contain 
the stipulations required by the above-quoted terms of the Executive 
order of August 10, 1933, and such procedure should be followed in 
all similar cases unless and until the Executive order should be 
modified or revoked or the law should otherwise provide. 


(A-50753) 
SUBSISTENCE—MEALS—FIELD PARTIES 


Sections 207 and 208 of the Economy Act of June 30, 1932, 47 Stat. 405, do 
not preclude an administrative office from maintaining a mess in field 
parties for employees in a travel status as a part of the project for which 
the personnel have been employed, nor from arranging directly with a 
contractor or other private party to subsist Federal employees in a travel 
status at remote places, if the proper deductions are made from the per 
diem allowance of the employees in accordance with sectiou 47 (a) of the 
Standardized Government Travel Regulations, and prvvided that the 
amount paid by the Government to a third party for meuls and/or lodging 
does not exceed the amount of the deduction from the employees’ per 
diem. 


Comptroller General McCarl to the Secretary of Agriculture, September 2, 
1933: 


Consideration has been given to your letter of August 25, 1933, 
as follows: 


Reference is made to your Decision A-47822 dated April 5, and May 13, 1933, 
to the Secretary of the Interior concerning subsistence of employees in the 
surveying service of the General Land Office. 

The Bureau of Public Roads of this Department engages in field work which 
may be affected by this decision, and it is believed desirable to have an inter- 
pretation of the decision as applying to this work. 

During the fiscal year 1983 the Bureau of Public Roads made surveys and 
supervised the construction of roads in the natienal forests, the national 
parks, and on public lands on approximately 684 projects, the total cost of 
which was more than $15,500,000. Recent reports showed 1,119 miles under 
construction and 719 miles of active surveys in the national forests, 183 miles 
under construction and 175 miles of active surveys on public lands, and 298 
miles under construction and 148 miles of active surveys in the national parks. 

The projects involved are oftentimes in mountainous country at isolated 
points as far as 20 to 30 miles from the nearest place where meals and lodging 
are generally available to the public. Pack tra’ns are often the only means 
by which supplies can be brought to the project. Under these conditions it 
is necessary to establish camps and operate messes. 

On construction work under contract the contractor ordinarily operates a 
mess for the laborers in his employ. Two or three permanent employees of 
the Bureau are temporarily assigned on each project to measure and check 
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quantities, inspect the work, and recommend approval or disapproval of the 
progress vouchers. These employees are in a travel status, letters of authority 
having been issued in which per diem is authorized in lieu of actual expenses. 
In many cases the only way to secure their meals is at the contractor’s mess. 
It is undesirable to allow the Government employees in charge of inspecting 
the work and who are primarily responsible for measuring the quantities and 
determining the amounts earned by the contractor to have any personal finan- 
cial dealings with him. The Federal engineer in charge should not be placed 
in a position which would give credence to a charge, either warranted or un- 
warranted, that his official dealings with the contractor had been biased by 
personal arrangements for meals and/or lodging. Accordingly, it has been 
the practice of the Bureau to pay the contractor on a voucher (Form 1034) for 
meals and/or lodging furnished to Government employees, and to make deduc- 
tions from the authorized per diem accounts of the employees under the provi- 
sions of paragraph 47 (a) of the Standardized Government Travel Regula- 
tions. This eliminates any questions that might raise difficult personnel and 
administrative problems. 

On location surveys the party usually consists of from five to ten men. 
They are in a travel status, having letters of authority authorizing a per 
diem in lieu of actual expenses. The very nature and location of the work 
require the operation of a mess. To require the employees themselves to finance 
and operate a mess would, in the opinion of the Bureau, be administratively 
objectionable. The lower-salaried employees on these survey parties might 
have difficulty financing themselves pending reimbursement. Even where this 
may not be the case, past experience in this and other Bureaus has indicated 
that the chief of party generally will assume the responsibility for and operate 
the mess, hiring a cook or assigning a laborer to the job, supervising the pur- 
chase of supplies, and generally dominating the situation. He will generally 
finance the operating cost, having the employees endorse their per diem checks 
over to him. Whether justifiable or not, any disgruntled employee will have a 
tendency to accuse the chief of party of operating a mess for his personal gain. 
The procedure may easily lead to abuses. The experience of this Department 
has shown that any arrangement whereby the supervisory officer has personal 
financial dealings with his subordinates may result in disaffection among the 
employees. Many difficult personnel problems have arisen from such condi- 
tions. To eliminate this, the procedure of the Bureau has been to operate a 
Government mess and to make deductions from the authorized per diem ac- 
counts of the employees for meals and/or lodgings furnished by the Government 
under the provisions of paragraph 47 (a) of the Standardized Government 
Travel Regulations. 

In some cases it is possible to arrange with nearby ranchers, farmers, or 
lumbering concerns, etc., to board and lodge the entire party. Such arrange- 
ments can often be made by the Government where it would be impossible for 
an individual to secure accommodations. Very.satisfactory rates have been 
obtained. 

Letters of authority are issued in all cases to employees who are in a travel 
status, authorizing a per diem in lieu of actual expenses. The general pro- 
cedure has been to allow these employees on survey parties, inspection, and 
construction work $3.00 per diem while traveling to and from projects or 
between projects, and from $1.30 to $2.00 per diem while stationed on the 
projects. In the majority of cases where meals are secured by the Governmeut 
from ranchers, farmers, contractors, etc., the prices have ranged from 35 to 50 
cents per meal. Where the Government operates a mess, the costs have ranged 
from 30 cents to 50 cents per meal. In no case have the actual costs of meals 
furnished either from a Government mess or under contracts made by the 
Government exceeded the maximum per diem authorized by law. 

Your decision is therefore requested on the following three questions: 

1, On construction work under contract, may contracts be made by the 
Government with the contractors to furnish meals and/or lodging to the Govern- 
ment employees who are in a travel status, payment therefor being made on 
voucher (form 1034), deductions being made for any meals or lodging furnished 
from the authorized per diem accounts of the employees in accordance with the 
provisions of paragraph 47 (a) of the Standardized Government Travel 
Regulations? 

2. On survey projects, where practically all the employees are in a travel 
status, may a mess be operated by the Government, deductions to be made for 
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the meals and/or lodging furnished from the authorized per diems of the 
employees in accordance with the provisions of paragraph 47 (a) of the Stand- 
ardized Government Travel Regulations? 

8. On both survey and construction work, where ordinary facilities for obtain- 
ing meals and lodging are not available, may the Government enter into con- 
tracts with third parties (farmers, ranchers, etc.) for the furnishing of meals 
and/or lodging for the Government employees, deductions being made for such 
meals and/or lodging from the authorized per diems of such employees in ac- 
cordance with the provisions of paragraph 47 (a) of the Standardized Govern- 
ment Travel Regulations? 


The decisions of April 5, 1933, and May 13, 1933, 12 Comp. Gen. 
634, which you cite, involved General Land Office surveying parties 
where it was proposed to subsist the men while in a travel status in 
camp without regard to a per diem in lieu of subsistence as required 
by sections 207 and 208 of the Economy Act of June 30, 1932, 47 
Stat. 405. In other words, it was proposed there to furnish the 
employees subsistence in kind while in a travel status with no regard 
given to the terms of the Economy Act requiring reimbursement for 
travel expenses to be on a per diem basis only. 

In each of the three propositions here presented it is understood 
that the reimbursement to the employee is to be made on a per diem 
basis only and that deduction from such allowance is to be made 
on account of the meals and/or lodging provided by the Government 
in either of the three ways indicated—direct, through the contractor, 
or through a private party—in accordance with the terms of section 


47 (a) of the Standardized Government Travel Regulations. 

A per diem in lieu of subsistence, as well as actual expenses, was 
authorized to be allowed prior to the Economy Act, and with regard 
to deduction therefrom of the cost of meals and lodging furnished 
by the Government, section 47 (a) provides: 


if on a per diem in lieu of subsistence basis, one fifth of the author- 
ized per diem rate must be deducted for each meal and/or lodging furnished 
without charge. 


In decision of March 16, 1933, A-47331, it was held: 


The Subsistence Act of 1926, as amended by the Economy Act, supra, relates 
to the right of employees to reimbursement for expenses incurred by them 
by the payment of per diem in lieu of subsistence and is not required to be 
applied to situations in which, due to questions of public necessity, subsistence 
in kind is furnished. No objection is therefore seen to the continuation of 
the past practice of supplying Indian employees, when in a travel status, on 
official business, with orders for food and forage supplies, payments for such 
supplies being made direct to the person or persons by whom they are supplied, 
or to the furnishing of subsistence supplies in kind to parties engaged on road 
work. 

Where a per diem in lieu of subsistence has been authorized and lodging is 
furnished in the manner indicated in your letter of November 28, 1932, one 
fifth of the per diem should be deducted for each night’s lodging so furnished. 


Sections 207 and 208 of the Economy Act of June 30, 1932, supra, 
need not be so applied as to preclude an administrative office from 
maintaining a mess in field parties as a part of the project for which 
the personnel have been employed under the conditions described in 
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your letter, deduction from the per diem allowance of the employees 
to be made as required by the travel regulations, nor to preclude an 
administrative office from arranging directly with a contractor or 
other private party to subsist such employees in a travel status at 
remote places under the conditions stated in your letter, provided the 
proper deductions are made from the per diem allowance of the em- 
ployees; provided, in the case of obtaining the meals and/or lodg- 
ings from a third party, the amount paid by the Government therefor 
does not exceed the amount of the deduction from the employees’ 
per diem. 
The three questions are answered accordingly. 


(A-50762) 
CONTRACTS—INCREASED COSTS—PROCESSING TAX 


Appropriations made prior to section 9 of the act of May 12, 1933, 48 Stat. 35, 
are not available for payment, as such, of the processing tax imposed there- 
under, nor to pay any amount in excess of the price stipulated in a contract 
entered into prior to said act for the delivery of flour, when the contract 
contained no provision for an addition to the contract price of an amount 
equal to whatever processing tax the contractor might show as a fact to 
have been paid in connection with the manufacture of the flour. 


Comptroller General McCarl to the Colorado Milling & Elevator Co., Sep- 
tember 2, 1933: : 

There has been received a copy of your letter of August 23, 1933, 
to the warden of the Federal penitentiary at Leavenworth, Kans., 
and your telegram of August 28, 1933, relative to your claim for 
$524.34 as processing tax on 380 barrels of flour delivered under con- 
tract J1lc-2520, consisting of your proposal dated May 22, 1933, and 
its acceptance of May 26, 1933, for the delivery of 2,235 barrels of 
flour in accordance with specifications no. 9 at $3 a barrel and 615 
barrels in accordance with Federal Specification N-F-481, E-1 at 
the same price per barrel. The proposal and acceptance were on 
Standard Form No. 33, Standard Short Form of Contract for Sup- 
plies, and constituted a contract binding on you to furnish the flour 
or to pay the United States any excess cost by reason of your failure 
to do so. See United States v. New York and Porto Rico Steamship 
Company, 239 U.S. 88; United States v. Purcell Envelope Company, 
249 U.S. 313. 

The delivery of the 380 barrels of flour in question was in part 
satisfaction of the requirements of the contract and the agreed com- 
pensation has been paid therefor, but you have apparently claimed 
in addition to the contract price the sum of $524.34 for the 380 bar- 
rels of flour, on the ground that you were required to pay $524.34 
as processing tax imposed under section 9 of the act of May 12, 1933, 
48 Stat. 35, on the milling of the wheat entering into the flour. 
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There is no evidence before this office that you actually paid the 
processing tax of $524.34, but that point is not material in this case 
for the reason that the contract of May 26, 1933, made no provision 
whatever for the assumption by the United States of any processing 
tax imposed under the terms of the act of May 12, 1933, or other- 
wise, as an addition to the contract price. There has not been 
overlooked in this connection section 18 of the act of May 12, 1933, 
as follows: 

(a) If (1) any processor, jobber, or wholesaler has, prior to the date a 
tax with respect to any commodity is first imposed under this title, made a 
bona fide contract of sale for delivery on or after such date of any article 
processed wholly or in chief value from such commodity, and if (2) such 
contract does not permit the addition to the amount to be paid thereunder 
of the whole of such tax, then (unless the contract prohibits such addition) 


the vendee shall pay so much of the tax as is not permitted to be added to the 
contract price. 


(b) Taxes payable by the vendee shall be paid to the vendor at the time 
the sale is consummated and shall be collected and paid to the United States 
by the vendor in the same manner as other taxes under this title. In case 
of failure or refusal by the vendee to pay such taxes to the vendor, the 
vendor shall report the facts to the Commissioner of Internal Revenue, who 
shall cause collections of such taxes to be made from the vendee. 

While the contract was subsequent to the date of the statute, it 
appears to have been prior to the date the tax was imposed by the 
Secretary of Agriculture under the terms of the act, but it will be 
noted that there is nothing contained in the quoted section 18 which, 
in terms, requires the United States as vendee to pay a processing 
tax on deliveries under such contracts with it as may have been 
entered into prior to the effective date of the tax. The rule of 
statutory interpretation is that the sovereign, as the lawmaker, is 
not bound by the terms of statutes unless the law expressly so pro- 
vides. See Savings Bank v. United States, 19 Wall. 227, 241; 36 Cyc. 
1171, 1172; District of Columbia v. American Oil Company, 39 Fed. 
(2d) 510. 

Moreover, the appropriations made by the Congress for the pur- 
chase of flour by the Department of Justice during the fiscal year 
1934, the fiscal year now current, were contained in the act of March 
1, 1933 (47 Stat. 1384), and such appropriations are available for 
the purpose for which made and none other. See section 3678, Re- 
vised Statutes. As the appropriations for the purchase of the flour 
in question do not specifically. provide for the payment of any tax, 
such appropriations are not available for the payment of the process- 
ing tax, as such, on the flour delivered under the contract or for the 
payment of any sum in excess of the price stipulated in the contract 
for the flour. 

The question here is not whether the warden of the Federal peni- 
tentiary has any objections to making the payment of the processing 
tax under this contract but whether the law imposes-on the United 
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States any legal liability for the payment of the processing tax 
and whether there are any appropriations available for such pay- 
ment. As stated, there are no appropriations available for making 
the claimed payment, and you are advised accordingly. 


(A-49915) 


VETERANS’ ADMINISTRATION—ADJUSTED-SERVICE CERTIFI- 
CATES—BENEFICIARIES—MURDER 


A person named in an adjusted-service certificate as beneficiary is not en- 
titled to payment of the amount of the adjusted-service certificate when 
the death of the veteran results from the acts of the beneficiary and the 
beneficiary is convicted by a court of competent jurisdiction on account 
thereof. No distinction may be made in such cases between a conviction 
for murder and manslaughter. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 

September 5, 1933: 

There is before this office for preaudit approval a proposed pay- 
ment of $149.19 to Anna Lee Turner or Anna Lee Moss, as the widow 
and designated beneficiary, as provided in section 501 of the act of 
May 19, 1924, 43 Stat. 125, of Turner Moss, formerly private, Com- 
pany G, Three hundred and sixty-sixth Infantry, colored, who was 
reported April 24, 1930, by The Adjutant General of the Army to 
have been inducted into the military service on October 29, 1917, at 
Birmingham, Ala., and honorably discharged February 26, 1918, and 
who was again inducted August 22, 1918, and discharged from the 
draft on August 26, 1918, on a surgeon’s certificate of physical defi- 
ciency, performing 127 days of active home military service. The 
veteran died on July 18, 1929, as the result of a gunshot wound 
inflicted by the widow, who was tried in the Circuit Court for 
the Tenth Judicial Circuit of Alabama, criminal division, on an 
indictment returned by the grand jury of Jefferson County, Ala., 
charging murder in the first degree, resulting in conviction by the 
jury of the widow as guilty of manslaughter in the second degree and 
her punishment fixed at a fine of $100 and a suspended sentence of 6 
months, which was entered by the court and duly executed. 

The record discloses an allegation that on a number of occasions 
Turner Moss, the veteran, threatened the life of Anna Lee Moss, 
his wife and designated beneficiary of his adjusted-service cer- 
tificate; that she eventually left her home and refused to live with 
him; that on or about July 18, 1929, he was refused admission to 
the house where she lived; that he forced his entry into the house, 
and a struggle ensued for the possession of a revolver with which 
he was armed; that one bullet was discharged, wounding the widow 
in the hand, and that the next bullet discharged entered the stomach 
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of Turner Moss, causing his death. The beneficiary was indicted 
for murder in the first degree, tried and convicted of manslaughter 
in the second degree, the jury’s verdict being as follows: 


We the jury find the defendant guilty of manslaughter in the 2nd degree 
as charged in the indictment and fix her punishment at a fine of $100. We 
the jury further recommend that a suspended sentence of six months be given 
the defendant. 

The sentence was executed, and claim has been made by the widow 
for $149.19 as the proceeds of the adjusted-service certificate of 
Turner Moss, in which she had been named the beneficiary. The 
question involved is whether, under the above summary of record 
facts, the widow is entitled to the proceeds of the adjusted-service 
certificate of her former husband. 

The claim does not arise under the act of March 20, 1933, 48 
Stat. 8, “to maintain the credit of the United States Government ”, 
but under section 501 of the act of May 19, 1924, 43 Stat. 125, which 
provided that there should be issued to veterans of the World War 
a nonparticipating adjusted-service certificate of a face value equal 
to the amount in dollars of 20-year endowment insuranee that the 
amount of his adjusted-service credit increased by 25 percent would 
purchase at his age on his birthday nearest the date of the certificate 
if applied as a single net premium, with interest at 4 percent per 
annum, compounded annually. It was further provided that— 


* * * The veteran shall name the beneficiary of the certificate and may 
from time to time, with the approval of the Director, change such beneficiary. 
The amount of the face value of the certificate * * * shall be payable out 
of the fund created by section 505 (1) to the veteran twenty years after the 
date of the certificate, or (2) upon the death of the veteran prior to the expira- 
tion of such twenty-year period, to the beneficiary named; except that if such 
beneficiary dies before the veteran and no new beneficiary is named, or if the 
beneficiary in the first instance has not yet been named, the amount of the 
face value of the certificate shall be paid to the estate of the veteran. * * 

It is unnecessary for present purposes to determine whether the 
amount of the adjusted-service certificate represents gratuity insur- 
ance or an increase over the rate of pay established by law for mem- 
bers of the military service during the period of the World War and 
thus property of the veteran which would ordinarily be distributed 
in accordance with any applicable statute of descent and distribution. 
If the face value of the certificate represents insurance, there are for 
consideration the principles stated by the Supreme Court of the 
United States in New York Mutual Life Insurance Co. v. Armstrong, 
117 U.S. 591, 600. There the beneficiary named in the life-insurance 
policy had murdered the insured, and the defense was made by the 
insurance company that the beneficiary had induced the insured to 
take out the policy with the intent of murdering him. The court 
discussed this feature of the matter, but stated: 


* * * jndependently of any proof of the motives of Hunter in obtaining 
the policy, and even assuming that they were just and proper, he forfeited all 
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rights under it when, to secure its immediate payment, he murdered the as- 
sured. It would be a reproach to the jurisprudence of the country if one 
could recover insurance money payable on the death of a party whose life he 
had feloniously taken. As well might he recover insurance money upon a 
building that he had wilfully fired. 

It has been urged that Anna Lee Moss did not feloniously take the 
life of Turner Moss; that the statutes of Alabama, where the slaying 
occurred, provided that manslaughter by voluntarily depriving a 
human being of life was murder in the first degree and that man- 
slaughter committed under any other circumstances was murder in 
the second degree and that murder in the second degree had been 
defined in the case of Johnson v. State, 94 Ala. 35, as the unlawful 
killing of a human being without malice, either express or implied, 
and without intent to kill or inflict the injury causing death, com- 
mitted accidently in the commission of some unlawful act not 
felonious or in the improper or negligent performance of an act 
lawful in itself; and that under the Alabama statutes punishment for 
manslaughter in the second degree must, at the discretion of the 
jury, be imprisonment in the county jail or sentence to hard laber 
for the county for not more than a year, with a fine of not more than 
$500. This case was concerned with the technical rule of criminal law 
and was not concerned with the broad general principles stated by 
the Supreme Court of the United States in the above-cited Arm- 
strong case. Unquestionably, Anna Lee Moss committed a wrong 
against Turner Moss and the dignity of the State of Alabama else 
the jury would have found her not guilty instead of convicting her 
of manslaughter in the second degree with a fine of $100 and recom- 
mendation of a suspended sentence of 6 months. The degree of guilt 
in taking the life of another is not determinative of the right of the 
murderer to the adjusted-service credit which may be for payment 
by the United States. 

This principle is illustrated by the case of Perry v. Strawbridge, 
209 Mo. 621, 16 L.R.A. (N.S.) 244, which concerned the right of 
inheritance of property of a stepmother through the father of 
claimants and husband of the stepmother who had murdered her. 
The father of the claimants and the husband of the murdered woman 
was never tried and convicted, as here, but committed suicide. The 
court in that case appears to have carefully considered the subject 
where the statute of descent and distribution provided that the 
spouse should be entitled to a certain share of the estate of the 
deceased spouse. The court denied any right of the murderer to a 
share in the estate of his victim and said that the reason of the law 
prevailed over its letter, and general terms are so limited in their 
application as not to lead to injustice, oppression, or an absurd 
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consequence, the presumption being indulged that the legislature 
intended no such anomalous results, and that— 

In fact, the pathway of judicial literature from the earliest period down to 
the present is literally strewn with cases which, like beacon lights, have guided 
the hand of justice in preventing unjust, unrighteous, absurd, unreasonable, 
and abhorrent results from the use of general words and expressions in 
statutes. To cite and quote more would be but to become tedious. We have 
gone thus far on account of the newness of the particular question of this case. 
Under these authorities we should not, and will not, hold that “ widower”, 
as used in sec. 2938, supra, means one who has created a condition by mur- 
derous hands and heart. This case is without the statute. “ Widower”, as 
there used, means one who has been reduced to that condition by the ordinary 
and usual vicissitudes of life, and not one who, by felonious act, has himself 
created that condition. 


The Supreme Court of Missouri in that case referred to the com- 
mon law rule stated by Wharton on Homicide, to the effect that to 
permit a person who commits a murder or any person claiming 
under him to benefit by his criminal act would be contrary to public 
policy; that no devisee can take under the will of a testator whose 
death has been caused by the criminal and felonious act of the devisee 
himself, and that “ in applying this rule, no distinction can be made 
between a death caused by murder and one caused by manslaughter.” 

See, also, section 250, page 365, Code of the District of Columbia, 
which provides: 

Party committing murder or manslaughter takes no interest in estate of 
deceased.—No person who shall be convicted of the felonious homicide of an- 
other, either by way of murder or manslaughter, shall take any estate or interest 
of any kind whatsoever in any kind of property whatsoever from that other 
by way of inheritance, distribution, devise, or bequest, or shall take any re- 
mainder, reversion, or executory interest dependent upon the death of that 
other; and the estate or interest or property to which the person so convicted 
would have succeeded or would have taken in any way from or after the 
death of the person so killed by him shall go as if the person so convicted 
had died before the person whom he shall be convicted of kifling. And every 
policy of insurance procured, directly or indirectly, by the person so con- 
victed for his own benefit or payable to him upon the life of the person so 
killed shall be void. This section shall not affect the rights of bona fide pur- 
chasers of any such property for value without notice. (Mar. 3, 1901, 31 
Stat. 1844, c. 854, sec. 961.) 

This statute is not conclusive in this case, being limited to the Dis- 
trict of Columbia, but it shows the views of Congress on the question. 

As indicated in the Strawbridge case, there is a difference of opin- 
ion among the State courts as to whether a murderer may inherit 
the property of the person whom he has murdered; some of the 
courts holding that under the applicable State statutes of descent 
and distribution the right to take the property is not affected by 
the fact that the death of the former owner was due to the acts of 
the claimant, while other State courts take the opposite view. Sec- 
tion 501 of the act of May 19, 1924, does not state which rule shall 
be followed, but in the light of the principles stated in the above- 
cited Armstrong and Strawbridge cases, as well as the common law 
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principle stated’ in Wharton on Homicide, this office is constrained 
to adopt the view, unless and until the Congress shall otherwise 
provide, that a person who takes the life of another—whether the 
crime be punished by the State concerned as murder in the first 
or second degree—cannot be paid the amount of any adjusted service 
certificate which may have been issued to the murdered individual. 
Accordingly, payment to Anna Lee Moss may not be approved. 


(A-50815) 


CONTRACTS—SPECIFICATIONS—MILK LICENSES AND 
AGREEMENTS 


Advertised specifications and contracts for the purchase of milk in the Chicago 
Milk Shed area may contain requirements that the contractor shall comply 
with the license and milk shed agreement for the Chicago area approved 
by the Secretary of Agriculture, as provided in the act of May 12, 1933, 
48 Stat. 35, and that in event of violation thereof the contract shall be 
eanceled and the contractor and his surety shall be liable for any excess 
cost occasioned the United States through purchase of the milk elsewhere. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
September 7, 1933: 


There has been received your letter of August 30, 1933, as follows: 


Pursuant to the Agricultural Adjustment Act, approved May 12, 1933, 
the Secretary of Agriculture, on July 28, 1933, issued a license for milk— 
Chicago Milk Shed—effective on and after 12:01 p.m. eastern standard time 
August 1, 1933. 

I have the honor to request your advice (1) whether the Veterans’ Admin- 
istration may accept bids for the delivery of milk and cream at Veterans’ 
Administration Hospitals within said area at prices less than the wholesale 
price schedule as set forth in License Series—License No. 1 (form M-2)—issued 
by the Agricuftural Adjustment Administration of the Department of Agri- 
culture, and (2) whether in advertising for bids it would be proper to insert 
the following: 

“Bids not in conformity with provisions of marketing agreement for milk 
and cream, Chicago Milk Shed, promulgated by the Secretary of Agriculture 
under authority of the Agricultural Adjustment Act of May 12, 1933, as 
amended, will not be considered.” 


The specifications for bids for furnishing milk and cream to the 
Veterans’ Administration Hospital in Chicago should contain a noti- 
fication to all bidders substantially as follows: 


The attention of all bidders is invited to the fact that the contract to be 
entered into for delivery of the milk and cream to the Veterans’ Administra- 
tion Hospitals, as herein stated, will contain a stipulation that: “The con- 
tractor shall comply with all provisions of the marketing agreement for milk, 
Chicago Milk Shed, entered into between the Secretary of Agriculture and 
certain contracting producers and contracting distributors and license for 
milk—Chicago Milk Shed—issued July 28, 1933, by the Secretary of Agriculture, 
effective August 1, 1933, without regard to whether the contractor is himself a 
party to the said marketing agreement for milk, Chicago Milk Shed. If the 
contractor fails to comply with the provision of the marketing agreement for 
milk, Chicago Milk Shed, and license for milk, Chicago Milk Shed, the Govern- 
ment may by written notice to the contractor terminate the contractor’s right 
to proceed with the contract and purchase in the open market, or otherwise, 
the undelivered portion of the milk and cream covered by this contract, and 








DECISIONS OF THE O®MPTROLLER GENERAL 77 







the contractor and his surety shall be liable to the Government for any excess 
cost occasioned the Government thereby: Provided, That the determination of 
the Administrator of Veterans’ Affairs of any failure of the contractor to com- 
ply with the terms of the marketing agreement for milk, Chicago Milk Shed, 
and the license for milk, Chicago Milk Shed, shall be final and conclusive on 
the contractor.” 

The foregoing provisions to be inserted in the advertised specifica- 
tions for proposals, with corresponding stipulations in the contract 
to be entered into with the accepted bidder, are suggested in lieu of 
the one stated in your letter of August 30, 1933, for the reason that 
in the interest of uniformity the procedure for purchasing milk and 
cream should follow substantially the procedure stated in Executive 
Order No. 6246, dated August 10, 1933, for purchasing other sup- 
plies. See decision dated August 31, 1933 (A-50713), 18 Comp. Gen. 
65. Also, the advertised specifications should clearly state the re- 
quirements to be met by the contractor and enforced by the Govern- 
ment so that bids may be submitted accordingly, and the requirement 
should be contained in the contract for enforcement. 

Contractors with the United States for delivery of milk and 
cream in the area in question should comply with the marketing 
agreement for milk and the license issued by the Secretary of Agri- 
culture, and provision is made in the license for inspection, etc., by 
the Secretary of Agriculture, or his duly authorized representative, 
in order to determine whether there has been such compliance, all 
in accordance with the authority on him conferred in the act of 
May 12, 1933, 48 Stat. 35. See Economy Dairy Co., Inc., v. Wallace, 
Secretary of Agriculture, Equity No. 50658, and Beck v. Wallace, 
Secretary of Agriculture, Equity No. 50659, decided August 29, 
1933, by the Supreme Court of the District of Columbia, refusing 
to grant injunction and dismissing the bills of complaint brought 
to restrain the enforcement of the license and agreement in ques- 
tion for the Chicago area. Such determinations made by the Secre- 
tary of Agriculture or his duly authorized representatives of any 
facts respecting violations of the license and milk agreements pre- 
sumably will be available to the Administrator of Veterans’ Affairs 
supplemented, if need be, by such further facts as may be deemed 
necessary or desirable. 

Your questions are answered accordingly. 






































(A-25286) 


APPROPRIATIONS—PAYMENTS TO CERTAIN COUNTIES 1N OREGON 
AND WASHINGTON IN LIEU OF TAXES 








Section 3 of the act of July 138, 1926, 44 Stat. 916, providing that after 1926 
the Secretary of the Treasury, upon the order of the Secretary of the 
Interior, shall pay to the several counties amounts of money equal to the 
taxes upon revested lands within such counties, does not make an appropri- 
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ation from the general fund of the Treasury, and the only funds available 

for such payments are those to the credit of the special fund “ Oregon 
and California Land-grant Fund” established under the act of June 9, 
1916, 39 Stat. 222. 

Since for the calendar year 1932 funds available in the special fund cover 
only approximately 50 percent of the claims of the several counties for 
that year, pro rata payments may be made to said counties of only 50 
percent of the amount of each claim, the payment of the balance to be 
for consideration after a sufficient amount therefor has accumulated in 
the special fund or the Congress makes available other funds for the 
purpose. j 


Comptroller General McCarl to the Secretary of the Interior, September 8, 
1933: 


There has been received your letter of August 11, 1933, as follows: 


Reference is had to my letter dated April 18 and your reply thereto dated 
April 28, A-25286, regarding the payments to 18 counties in the State of Oregon 
under the act of July 13, 1926 (44 Stat. 915). 

The last paragraph of your letter reads as follows: 

“It is understood from your submission that the tax claims of all the counties 
have not yet been received, but the claims of only four of the counties con- 
cerned have been received, and that the total tax claims paid for the year 
1931 is the basis of an estimate of what the claims may be for the year 1932, 
which indicates that the funds available will be insuflicient to meet all the 
1932 claims in full. The estimated total of the tax claims would be no authority 
to .make a payment in whole or in part to the counties whose claims have. been 
received. If it is believed that there will be an insufficiency of funds for 
payment of all in full, then no payments should be made until the claims of 
all counties have been received and the proportion of the funds in hand to 
the claim be established. If then there appears an insufficiency of funds to 
pay all counties in full, the matter may be submitted here, what payment, if 
any, may be made to the counties respectively.” 

All of the claims have now been received. Listed below in parallel columns 
are the amounts claimed by each county and those found to be due by the 
Department, together with reductions or additions made by reason of errors 
discovered in auditing the claims. 








County Amount claimed Amount due Difference 














i a ls a aaah $18, 893. 07 $18, 820. 00 $73. 07 
Dene’ ooh coils the womnne 31, 301. 81 31, 467. 38 165. 57 
SND: b, cntin aie neie osm pishew wed 7, 083. 11 7, 036. 68 46. 43 
pn ik Sareea sien ienete 32, 141. 77 29, 917. 83 2, 223. 94 
ERB ESAS ae 8 Oa EA 2, 886. 78 4 a ee eee 
NG cits cagmen ois eenens 129, 747. 00 129, 285. 03 461. 97 
laa la alae ck inline a 69, 218. 84 69, 174. 11 44. 73 
I no nes a daeredos 43, 164. 82 42, 971. 30 193. 52 
RO ak ce eel 7, 505. 46 7, 505. 49 . 03 
ee 95, 461. 84 95, 242. 63 219. 21 
mena 3, 892. 81 3, 777. 74 115. 07 
Se oe ne aniael 16, 834. 32 16, 834. 31 . 01 
eee 6, 283. 92 6, 197. 05 86. 87 
Nn ie 2, 617. 92 ae 
oS ee 10, 778. 63 10, 863. 29 84. 66 
OS Ee Se eae 6, 512. 33 6, 511. 18 1.15 
gta ep patmiog 2, 408. 48 2, 398. 13 10. 35 
EES a ee 5, 203. 11 5, 104. 28 98. 83 








The Treasury Department reports a balance in the fund from which pay- 
ments have heretofore been made of $263,467.08 as of July 31. The total 
amount claimed by the several counties in lieu of taxes for the year 1932, 
payable in 1933, is $491,936.02; and the amount found to be due by this De- 
partment is $488,611.13, a difference of $3,324.89. 
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The whole matter is again submitted to you for a decision as to what pay- 
ments, if any, should be made to the counties under said act of July 13, 1926. 


Subsequent to my letter to you of April 28, 1933, there were sub- 
mitted by representatives of the counties involved two memorandum 
briefs contending that under the act of July 13, 1926, 44 Stat. 915, 
the annual payments to the counties subsequent to 1926 did not de- 
pend upon the availability of funds in the Oregon and California 
land-grant fund but that said act of 1926 contemplates that such 
payments should be made from funds taken from the general fund 
of the Treasury and subsequently charged to the land-grant fund and 
the Treasury reimbursed. In other words, the briefs referred to 
questioned the correctness of the holding in the decision of this office 
under date of December 12, 1928, to the Secretary of the Treasury, 
that the indefinite appropriation made by section 1 of the act ap- 
plied only to the years from 1916 to 1926 and that for the year begin- 
ning with 1927 the only funds available for these payments in lieu of 
taxes were those in the land-grant fund. It is contended on behalf 
of the counties that while section 3 of the act of 1926 covering the 
payments for the years beginning 1927 does. not. contain the direction 
to pay “out of any money in the Treasury not otherwise appro- 
priated ”, such words must be implied if the purpose of the act is to 
be carried into effect as intended. With respect to the intent of the 
Congress, particular stress is laid upon the statement in the report 
of both Houses when the bill, which became the law of 1926, was 
pending, as follows: 

The bill does not propose that the Government shall pay the counties any 
moneys in lieu of taxes on lands publicly held. It does propose in lieu of 
the unforeseen and distressing conditions that have arisen and now exist by 
reason of the delays in the disposition of the lands and timber contemplated 
in the revestment act but not realized, that the Government advances now the 
amount of taxes that would have accrued on the lands fer the years 1916-1926, 
inclusive, had they not been revested, and for subsequent years until the coun- 
ties have received the 25 percent coming to them under the revestment act, or 
until the sales have been made to such an extent that the yearly distribution 
to the counties practically equals the former taxes collected therefrom. The 
bill will not give to counties any more money than the revesting act provides, 
but it does make the money available before the sales’ occur. 

The contentions on behalf of the counties have been given careful 
consideration, but it is not believed the arguments presented would 
justify a different conclusion in the matter than that reached in the 
previous decision. There is nothing in the statement quoted, swpra, 
showing that it was the intent to charge the general fund of the 
Treasury for the years subsequent to 1926. The above quoted state- 
ment is not inconsistent with the view that up to and including 1926 
the funds necessarily would be taken from the general fund of the 
Treasury as specifically provided in section 1 of the act and that 
with respect to subsequent years the necessary funds would be ap- 
propriated thereafter from time to time in the usual way in the 
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event the amount in the land-grant fund should be insufficient for 
that purpose. However, notwithstanding any statement made while 
the bill was pending, the terms of the act itself must be given con- 
sideration in the light of the general laws applicable in connection 
with making appropriations from the general fund of the Treasury. 

Section 1 of the act provides in specific terms that the Treasurer 
of the United States shall pay to the several counties “ out of any 
money in the Treasury not otherwise appropriated, amounts of 
money equal to the taxes that would have accrued against said lands 
for the years 1916 to 1926, inclusive, if the lands had remained pri- 
vately owned and taxable.” While the word “ appropriation ” is not 
used in this section, the direction to pay “out of any money in the 
Treasury not otherwise appropriated ” was tantamount to declaring 
an appropriation to be made for that purpose. It has been uni- 
formly held that a specific direction to pay and a designation of the 
funds to be used for the purpose do make an appropriation. 

In section 3 of the act it is provided that on or before the first 
day of October each year after 1926, the Secretary of the Treas- 
ury, upon the order of the Secretary of the Interior, shall pay to 
the several counties amounts of money equal to the taxes upon said 
lands within such counties, to be ascertained, computed, and reported 
in the same manner as for the preceding years, until all charges 
against said Oregon and California land-grant fund shall have been 
liquidated and the said fund shows a credit balance as available 
for distribution under section 10 of the act of June 9, 1916. While 
this section contains a direction to pay, no funds are provided there- 
for; and, in this connection, it may be stated that the contention 
on behalf of the counties that there are made available under 
this section neither funds under the general fund of the Treasury 
nor under the land-grant fund is correct. However, it is provided 
in this section and in section 4 that the payments made under the 
act of 1926 should be charged to the land-grant fund; and in order 
to give effect to the provisions of section 3 this office held, in the 
decision of 1928, supra, that the land-grant fund could be used for 
payment subsequent to 1926. 

I cannot agree with the contention on behalf of the counties that 
section 3 of the act of 1926 makes an appropriation from the general 
fund of the Treasury. Section 9 of the act of June 30, 1906, 34 Stat. 
764, provides that no act of Congress shall be construed to make an 
appropriation out of the Treasury of the United States “ unless such 
act shall, in specific terms, declare an appropriation to be made”. 
In the construction of this provision of law it has been held con- 
sistently that there must be specific language used in an act to make 
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an appropriation before it can be construed as doing so. No such 
language was contained in the provisions of section 3 of the act of 
1926. The several decisions of the accounting officers cited on behalf 
of the counties showing that no particular words are necessary to 
make an appropriation, pursuant to the provisions of the act of 1906, 
have been duly considered, but in all such cases in which the doubtful 
language in an act of Congress was construed to make an appro- 
priation it was considered by the accounting officers that such action 
or holding was necessary to give effect to the plain terms of the legis- 
lation enacted by the Congress. In the present matter the law in 
question contained various provisions as to what should be done in 
connection with the funds collected for the credit of the Oregon and 
California land-grant fund and, also, appropriated specifically funds 
for the payment of moneys in lieu of taxes to the several counties in 
Oregon and Washington for the years from 1916 to 1926. 

The provisions in section 3 of the act covering the years subse- 
quent to 1926 evidently were intended to be considered as a separate 
matter; and, while the provisions of this section must be given effect, 
that was done by the holding that the funds in the land-grant fund 
could be used to make the payments directed by the section prior 
to the availability of such funds for distribution under the prior 
law of 1916. Furthermore, even if it had been known at that time 
that such fund would not be sufficient to continue such payments 
for subsequent years, there was no necessity at that time to make an 
appropriation therefor, the usual and established procedure in such 
cases being to authorize the future payments but to leave the matter 
of providing funds with which to make them for the consideration 
of future Congresses. Accordingly, I have to advise that there are 
no funds available at this time for the payments in question except 
those to the credit of the Oregon and California land-grant fund. 

It is stated in your letter that the amount available for such pur- 
pose, as reported by the Treasury Department, is $263,467.08 as 
of July 31, 1933, and that the amount found due by your Depart- 
ment for payments in lieu of taxes for the calendar year 1932 to 
the several counties aggregated $488,611.13. In view of the fact that 
apparently the several counties are in need of such funds as may be 
available at this time, no objection will be raised by this office to 
payment to the counties of the funds which are available in the 
land-grant fund. Such funds being available approximately on the 
basis of 50 percent of the claims submitted, this office will entertain 
claims by such counties approved by your Department on that 
basis, the balance of 50 percent of such claims to be for considera- 
tion after a sufficient amount therefor has accumulated in the land- 
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grant fund or the Congress makes available other funds for the 
purpose. 

The representative for the several counties has been furnished 
copy of this decision for the information of the county officials. 


(A-50646) 
ECONOMY ACT—VACANCIES—PROMOTIONS 


The restoration to a full-time status, with corresponding pay, of an employee 
temporarily placed upon a half-time schedule with half pay July 1, 1933, 
is not considered the filling of a vacancy within the purv.ew of section 
203 of the Economy Act of June 30, 1932, 47 Stat. 403, nor as an adminis- 
trative promotion within the purview of section 7 of the act of March 3, 
1933, 47 Stat. 1515. 


Comptroller General McCarl to the Secretary of State, September 9, 1933: 
There has been received your letter of August 19, 1933, as follows: 


Mrs. Wanda Bankowska, American clerk at $900 per annum in the American 
Consulate General at Warsaw, Poland, has submitted her resignation effective 
August 31, 1933. 

Miss Katarzyna Chmielenska, foreign clerk at $660 per annum, was placed 
on a half-time schedule and her salary was reduced to $330 per annum, effective 
July 1, 1933. 

A despatch has been received from the American Consul General at Warsaw 
requesting permission, in view of Mrs. Bankowska’s resignation, to replace 
Miss Chmielenska on a full-time schedule at a salary of $600 per annum. 

Inquiry is now made whether such action would be in contravention of 
existing law. 


The restoration of Miss Chmielenska to a full-time status with 
compensation not in excess of that previously paid her for full time 
is not considered the filling of a vacancy within the purview of sec- 
tion 203 of the Economy Act of June 30, 1932, 47 Stat. 403, nor as 
_ an administrative promotion within the purview of section 7 of the 
act of March 3, 1933, 47 Stat. 1515. 12 Comp. Gen. 5; éd. 117; 
A-49459, August 4, 1933. 


(A-50905) 
MILEAGE—TRAVEL BY PERSONALLY OWNED AUTOMOBILE 


Supervisory officers of the Emergency Conservation Corps may be authorized 
to use their personally owned automobiles for official transportation outside 
of the limits of their official station upon a mileage basis upon the admin- 
istrative determination in advance that such use would be more economical 
and advantageous to the United States. Reimbursement for the use of 
their personally owned automobiles for transportation within the limits 
of their ofticial station may not be made except upon an actual expense 
basis. 


Comptroller General McCarl to the Secretary of the Interior, September 18, 
1933: 


There has been received your letter of September 5, 1933, as 
follows: 
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Executive Order No. 6200, dated July 11, 1933, authorized and empowered 
the Director of Emergency Conservation work to do, or cause to be done, 
all things necessary in connection with said work in carrying out the provi- 
sions of the act of March 31, 1933, and prior Executive orders and instructions 
issued thereunder. Acting under a grant of authority by the said Director, 
the Commissioner of Indian Affairs issued instructions to field employees of the 
Indian Service by Circular Letter No. 36, dated July 18, 1933, as follows: 

The nature of the supervisory work of Emergency Conservation camps and 
the location of such camps require a considerable amount of travel by automobile. 

It is impracticable to purchase cars for the use of all employees in a super- 
visory capacity and in some instances it is more economical to authorize the 
use of the employee’s personal car at a mileage rate when traveling on official 
business away from his designated headquarters. 

It is realized this privilege can be easily abused and such travel authorized 
by personal automobile at a mileage rate must be kept to a minimum. 

An accurate record must be kept of such travel and there is inclosed a small 
supply of forms to be used in keeping such record. This form, properly filled 
out, must be submitted in duplicate with each travel expense voucher to support 
the claim for reimbursement for such travel. A copy must be retained in each 
field office for future reference. 

An additional supply of these forms may be obtained from this office upon 
request. 

Please acknowledge receipt. 

All such travel must be authorized in advance by this office. 

Inasmuch as supervisory employees must necessarily be provided with trans- 
portation facilities in order to properly perform their official duties within 
the areas of the conservation projects, and for making short journeys to and 
from outside places between the hours of 8 a.m. and 6 p.m., neither of which 
technically entitles the employees to a travel status, it is desired to supplement 
the instructions in the above-quoted circular letter so as to permit the hire 
of automobiles from employees, or others, and payment therefor on a mileage 
basis when the cars are actually and necessarily used officially in connection 
with the emergency conservation work, either within the duty stations of the 
employees or elsewhere. 

Owing to the temporary and emergency nature of the work in hand, such 
an arrangement will be decidedly more economical and otherwise advantageous 
than the purchase of automobiles by the Government. Moreover, it would be 
unreasonable to expect the employees to use their own cars on an actual 
operating expense basis for official business in and around emergency conser- 
vation projects, where such roads as may exist are newly constructed and, 
oftentimes exceedingly rough. 

Your decision on the question of whether in this emergency conservation 
work it is permissible to pay employees and others on a mileage basis for 
official use of their own automobiles as herein described will be appreciated. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motorcycle or 7 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. This 
Act shall take effect July 1, 1931, and all laws or parts of laws are hereby 
modified or repealed to the extent same may be in conflict herewith. 


The mileage rates permitted under the foregoing statute were 
reduced by section 9, act of March 3, 1933, 47 Stat. 1516, to 2 and 
5 cents per mile, respectively. It was originally held by this office 
that the foregoing statute prohibited any mileage for the use of 
an employee’s personally owned automobile when confined between 
the hours of 8 a.m. and 6 p.m. (11 Comp. Gen. 309, 339, and 359). 
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However, by decision of October 25, 1932, 12 Comp. Gen. 423, it was 
held that said act authorized the payment of mileage for all dis- 
tances upon which an employee’s automobile was used for official 
business outside the employee’s official duty station, irrespective of 
the hours between which the transportation was used. It will be 
noted that the statutory authority is for the use of the employee’s 
own auomobile “ away from his designated post of duty ”, and that 
no authority is given in the statute for the use of an employee’s auto- 
mobile within the limits of his duty station. Except when specific- 
ally authorized by statute it is not permissible to reimburse an 
officer or employee of the United States upon a commuted or mileage 
basis for the use of his automobile, as such payment would be in 
violation of section 1765, Revised Statutes. Reimbursement may be 
made upon an actual expense basis for all items of expense directly 
traceable to the use of an employee’s automobile upon official busi- 
ness such as gasoline and oil even within the limits of his official 
station, if the appropriation involved is available for maintenance 
and operation of passenger-carrying vehicles, but not otherwise. See 
section 5 of the act of July 16, 1914, 38 Stat. 508. 

The foregoing states the general rules applicable to the situation 
presented in your submission and I find nothing in the act of March 
31, 1933, 48 Stat. 22, under the authority of which the emergency 
conservation work is being performed, specifically waiving the stat- 
utory provisions upon which such rules are based. A-49754, July 
21, 1933. 

Answering your question specifically, the supervisory officers may 
be authorized to use their privately owned automobiles for official 
transportation outside of the limits of their official station upon a 
mileage basis upon an administrative determination in advance that 
such use would be more economical and advantageous to the United 
States. It would not be permissible to reimburse such officers for 
the use of their personally owned automobiles for transportation 
within the limits of their official station except upon an actual 
expense basis. 


(A-50911) 


LEAVES OF ABSENCE—EMPLOYEES AFFECTED BY 
REORGANIZATION 


Pursuant to the general rule that leave of absence with pay may not be 
granted to employees serving under temporary appointments, those em- 
ployees of the Bureaus of Immigration and Naturalization given tem- 
porary appointments of 4 months after having been separated effective 
August 10, 1933, from their permanent positions by force of sections 14 and 
19 of the Executive order of June 10, 1933, may not be given leave of 
absence with pay while serving under such temporary appointments, but 
those who are given permanent appointments following such temporary 
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appointments, may be credited with annual and sick leave earned both 
prior and subsequent to August 10, 1983, while serving under both per- 
manent and temporary appointments. 


Comptroller General McCarl to the Secretary of Labor, September 20, 1933: 


There has been received your letter of September 5, 1933, us 
follows: 


On August 10, 1933, the Bureaus of Immigration and Naturalization were con- 
solidated as an Immigration and Naturalization Service, in accordance with 
the provisions of an Executive order approved June 10, 1933. In order to avoid 
any interruption or delay in the work of the combined services it became neces- 
sary to reappoint all employees on a temporary basis not to exceed four months, 
pending the selection of those who are to be reappointed permanently. This 
has deprived employees of earned leave of absence and has caused considerable 
hzardship in many cases. 

In my opinion these employees are in a situation somewhat different from 
employees who never have had a permanent civil-service status and are ap- 
pointed temporarily for some particular job of short duration. I therefore 
request your decision on the following questions: 

(a) May employees in the former Bureaus of Immigration and of Natural- 
ization, who have been temporarily appo'nted in the consolidated Immigration 
and Naturalization Service, be now granted annual and sick leave earned but 
not taken prior to August 10? If this question is answered in the negative, 
may such employees after being permanently appointed be credited with and 
granted annual and sick leave earned prior to August 10, 1933? 

(b) May such employees be granted annual and sick leave earned beginning 
August 10, 1933, while in a temporary status? If this question is answered in 
the negative, may such employees after being permanently appointed be cred- 
ited with and granted accrued annual and sick leave from August 10, 1933? 

In connection with the foregoing it may be stated that the Department will 
be in a position to determine within the next four weeks those who are to be 
given permanent appointments and does not contemplate granting leave to any 
temporary employees who are not to be retained permanently. 


The general rule is that leave of absence with pay may not be 
granted to employees serving under temporary appointments, that is, 
employees serving under appointments of a definite duration. 
(3 Comp. Gen. 382; 4 id, 650; 5 id. 903; 6 id. 175, 266, 275.) 

The employees here in question were automatically separated from 
their permanent positions at the close of business August 9, 1933, by 
force of sections 14 and 19 of the Executive order of June 10, 1933. 
(See 13 Comp. Gen. 4, and decision of August 2, 1933, A-50257.) 
With the loss of their permanent status, the employees lost the right 
to receive leave of absence with pay while serving under their tem- 
porary appointments for a definite period which you state is not to 
exceed four months. However, in decision of December 31, 1924, 
4 Comp. Gen. 575, it was held (quoting from the syllabus) : 

Where an employee of a navy yard or naval station serves continuously under 
successive permunent, temporary, and permanent appointments during two con- 
secutive years, the entire period of service may be counted for leave purposes, 
under the act of August 29, 1916, 39 Stat. 617, but that leave accrued for the 
first service year may not be granted during the second service year until 


sufficient service has been rendered under the permanent appointment in the 
second service year. 


Accordingly, the first parts of both questions (a) and (b) are 
answered in the negative and the last parts of both questions (a) and 
(b) are answered in the affirmative. 
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(A-51101) 


COMPENSATION—REINSTATEMENT OF BENEFICIARY OF 
EMPLOYEES’ COMPENSATION ACT 


An employee of the Federal or District of Columbia Governments has no vested 
right to reemployment in active service, either in the same or different 
position, or at the same or different salary rate, after recovering from a 
disability for which compensation has been paid under the Employees’ 
Compensation Act; but where such an employee resigned or was dropped 
from the rolls, the fixing of the initial salary rate upon reemployment 
within administrative discretion should be in accordance with the rules 
applicable to reinstatements. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, September 26, 1933: 


There has been received your letter of September 16, 1933, as 
follows: 


The Commissioners of the District of Columbia request your decision as to 
the question hereinafter presented. 

Regina Eshleman was appointed as graduate nurse at the Tuberculosis Hos- 
pital, under the Board of Public Welfare. on December 8, 1921. She worked 
continuously in this position at the hospital on ward duty until February 13, 
1931, at which time she was examined and found to have pulmonary tuber- 
culosis and was compelled to leave her work to take the treatment recommended. 

A claim for compensation for disability was approved by the United States 
Employees’ Compensation Commission; «nd she was granted monthly pay- 
ments, based on the salary she was receiving at that time, and all medical 
expenses, from April 15, 1931, to July 31, 1983. under the Act of Congress 
approved July 11, 1919 (41 Stat. 104), extending to District Government em- 
ployees the benefits of the act of Congress approved September 7, 1916 (39 
Stat. 742). ’ 

This employee was paid on the regular roll of the Tuberculosis Hospital 
until April 11, 1931, when the following Commissioners’ Orders was issued: 

“That the resignation of Regina Eshleman (Bu. 25-7-16; SP-4), graduate 
nurse at $1.740 less $300 maintenance per annum, on account of disability, is 
hereby accepted, to take effect from and after April 11, 1931.” 

There is only a limited number of annual positions at the bospital; and 
it is absolutely necessary, in order to care for the patients, that each and 
every such position be filled at all times. The above order was issued on the 
recommendation of the superintendent of the hospital because he desired 
to have the position officially vacant so that he could recommend the appo‘nt- 
ment of a new incumbent to it. 

The position vacated by Mrs. Eshleman (Bu. 25-7-16; SP-4) was filled on 
May 5, 1931, by the appointment of Harriet Bliss. She resigned, and the 
position is now occupied by Helen P. Kline. 

As stated above, Mrs, Eshleman was carried on the District Government's 
Employees’ Compensation roll until July 31, 1933, at which time she was certi- 
fied by Public Health physicians as having suflic ently recovered to return 
to her duties at the hospital. Accordingly, on July 28, 19338, the following 
Commissioners’ order was issued: 

“That Mrs. Regina Eshleman is hereby reinstated in the service of the 
Tuberculosis Hospital, effective on and after August 1, 1933, as nurse (Bu. 
25-7-61; SP-4) at $1,620 less $300 for maintenance per annum, vice Florence 
G. Coombs, resigned. Mrs. Eshleman was separated from the service on 
February 13, 1931, because of physical disability, and carried on Employees’ 
Corpensation Commission's roll. 

“The filling of this vacancy was authorized by the President of the United 
States on Journal No, 12, dated July 12, 1933, District of Columbia Vacancy 
No, 1065.” 

Tt will be noted that this employee was re'nstated at $1,620 per annum less 
$300 for maintenance, while up to April 11. 1931, she received $1,740 per annum 
less $300 for maintenance. The justification submitted to the Budget Bureau 
for filling the vacant position, resulting from the resignation of Florence G. 
Coombs) stated the salary as $1,620 less $300 per annum. 
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Mrs. Eshleman is of the opinion that she is entitled to be paid at $1,740 
less $300 per annum on the theory that she was a continuous employee. Ref- 
erence is made in this connection to decision of the Comptroller of the Treasury 
(26 Comp. Dec. 764), reading in part as follows: , 

“The act of September 7, 1916, was an act to provide compensation for 
employees suffering injuries while in the performance of their duties. An 
employee who is injured in the performance of his duties and is paid compen- 
sation under the act of September 7, 1916, continues to be an employee of the 
United States. He receives compensation on account of his injury instead of 
for services rendered; ‘as im the case of an employee who is engaged in the 
performance of the duties called for by the terms of his employment. 

“Since his status of employee continues during the period when his com- 
pensation is on account of injury, such an employee is entitled to all the 
rights conferred by law on employees of the United States not inconsistent 
with any provision of the act of September 7, 1916 * * *,” 

The Commissioners of the District of Columbia request a ruling as to whether 
Mrs. Eshleman may be reappointed and paid at the rate of $1,740 per annum 
less $300 for maintenance, effective on and after August 1, 1933. 

There is nothing in the original Employees’ Compensation Act of 
September 7, 1916, 39 Stat. 742, nor any of its amendments, 43 Stat. 
389 and 1356 and 44 Stat. 1087, nor in any other statute, vesting in 
an employee of the Federal or District of Columbia Governments a 
vested right to reemployment in active service, either in the same or 
different position or at the same or different salary rate, after recov- 
ering from a disability for which compensation has been paid under 
the Employees’ Compensation Act. It is a proper administrative 
policy, of course, to reemploy personnel after recovery from a dis- 
ability incurred in the service; but where the employee had resigned 
or been dropped from the rolls, such action is to be regarded as in the 
nature of a reinstatement, and the rules for fixing initial salary rates 
upon reinstatement should be applied. Thus, in the instant case, it 
would have been lawful to have reinstated Mrs. Eshleman at $1,740 
per annum, the third salary rate of grade SP-4, instead of $1,620 
per annum, the minimum salary rate of the grade. 3 Comp. Gen. 
1001, 1004, question and answer 6. However, such action was within 
administrative discretion, and the employee was not entitled thereto 
as a matter of right. Since the employee was reinstated at the 
minimum salary rate of the grade with Presidential approval, an 
increase in her salary rate to $1,740 per annum within her grade 
would now be prohibited as an “administrative promotion” under 
section 7 of the act of March 3, 1933, 47 Stat. 1515. 

Accordingly, the question of your concluding paragraph is 
answered in the negative. 


(A-51133) 
TAXES—PROCESSING—CONTRACTS 


A contractor with the United States who was not the processor and who did 
not pay to the United States a processing tax is not entitled to payment in 
excess of the contract price of an amount equal to the processing tax paid 
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by the contractor's vendor who, in turn, had passed the charge on to the 
contractor. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 

September 27, 1933: 

There has been received in this office from the Veterans’ Admin- 
istration a voucher stated in favor of Durand-McNeil-Horner Co., 
251 East Grand Avenue, Chicago, Ill., for $40.41 as reclaim of 
smount suspended by this office in the preaudit approval of voucher 
17637 paid August 25, 1933, in the amount of $362.83 as the contract 
price for the delivery of 283 boxes of None Such egg noodles. The 
item of $40.41 represents prucessing tax alleged to have been paid 
by the Durand-MeNeil-Horner Co. in check of August 4, 1933, to the 
manufacturer. 

It appears from the letterhead of Durand-MeNeil-Horner Co. that 
the company is in the importing, manufacturing, and wholesale 
grocery business, and apparently it purchased the egg noodles, or 
the constituents thereof, from manufacturers and delivered the 
noodles under its proposal accepted July 8, 1933, to the United States. 
‘The processing tax of $40.41 has been claimed under a stipulation in 
the contract as follows: 


It is understood that the prices set forth in this bid include as a part of the 
purchase price to be paid for the supplies all sales-tax duties, imposts, revenues, 
excise or other taxes, applicable to the supplies covered by this bid under any 
law in force upon the date this bid is opened. If any change in the amount 
of such taxes is made by Congress, or if any new taxes are made applicable 
to such supplies by Congress, after the date of opening of this bid, the prices 
named in this bill will be increased or decreased accordingly. 

Apparently, the processing tax of $40.41 was paid by the proc- 
essor of the flour entering into the manufacture of the noodles, as it 
is not understood that any processing tax was laid on any of the 
other constituent elements of noodles. The tax was not paid to the 
United States by the Durand-McNeil-Horner Co. but was apparently 
paid by the processor of the flour; and the processor, in turn, passed 
the charge on to the Durand-McNeil-Horner Co., which has claimed 
reimbursement from the United States. 

The act of May 12, 1933, 48 Stat. 35, provided in section 9 thereof 
that in the case of wheat, rice, and corn the term “ processing” 
means the milling or other processing (except cleaning and drying) 
of wheat, rice, or corn for market, including custom milling for toll 
as well as commercial milling. The processing tax was to be paid 
by the processor, and it appears that the tax was in this case so paid. 

If the processor did in fact add the amount of the processing tax 
to the charge to the contractor for the material delivered for the 
manufacture of the noodles, then such charge represented a part 
of the cost to this contractor of the noodles. There is no basis in 
either the contract or in the act of May 12, 1933, for the United 
States to reimburse a contractor for an amount equivalent to the 
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processing tax on the commodity delivered under a contract when 
the contractor did not, in fact, pay to the United States the amount 
of the processing tax. This contractor, not having paid the tax 
to the United States, would not be entitled to refund of the tax 
in event the payment was improperly made, and a tax may not 
be considered as such ad infinitum. The Government could not trace 
through various transactions from the processor to the contractor 
making deliveries to the United States to see that each person in 
turn reimbursed the prior party from whom he obtained the mate- 
rial or constituent parts thereof entering into the finished product 
the amount of the processing tax. Such action would impose an 
undue burden on the officers of the Government and might lead to 
pyramiding of the processing taxes which was not contemplated 
under the terms of the law. 

The conclusion must be reached that unless a contractor has 
actually paid to the United States the amount of any processing tax 
in question such contractor may not receive reimbursement of an 
amount equivalent thereto from the United States. It results that 
this claim must be, and is, disallowed. 


(A-50957) 


SEPARATION OF EMPLOYEES FROM THE SERVICE—APPROPRIA- 
TION AND ORGANIZATION UNITS 


In the application of circular 20 issued June 10, 1925, by the Personnel Classiti- 
cation Board under authority of an Executive order controlling the separa- 
tion of employees from the service, the mere fact that some of the employees 
of a given “organization unit” are paid from funds transferred from 
another department, whereas other employees of the same “ organization 
unit” are paid under a regular appropriation of the department to which 
the other funds have been transferred, would not preclude regarding all 
of the employees as “ paid from the same appropriation unit.” However, 
under the provisions of said circular, employees in an office or service are 
not to be regarded as “competing” for the purpose of separation unless 
they are not only allocated to the same classification grade and pa‘d from 
the same appropriation unit but also are in the same “ organization unit.” 


Comptroller General McCarl to the President of the United States Civil 
Service Commisson, September 28, 1933: 


There has been received your letter of September 7, 1933, as 
follows: 


In connection with the consideration of separation lists from the Bureau of 
Foreign and Domestic Commerce, a question has arisen as to the inclusion 
therein of certain employees of that office who are paid from W ir Department 
funds as outlined in the attached memorandum dated August 2%, 1933, of the 
Chief of the Appointment Division, Department of Commerce. It is the under- 
standing of this office that the employees assigned to this work were not hired 
for this specific purpose but were selected from regular employees of the office, 
and that they are included in the yearly efficiency report covering all employees 
of the Bureau of Foreign and Domestic Commerce. 

Paragraph 2, Personnel Classification Board Circular No. 20, dated June 10, 
1925, provides as follows: 
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The head of each department or establishment, where any reduction of the 
Working force is contemplated, will compile a list with the separation rating 
of all competing employees in his department or establishment who are 
allocated to classification grades in which demotions or separations are to 
be made. Competing employees are all those persons in an organization unit 
whose positions are allocated to the same classification grade and who are paid 
from the same appropriation unit or for other reasons have the same oppor- 
tunities for promotion und are subject to the same hazard in connection with 
possible reductions in force. The appropriation unit will be considered the same 
as the one used in construing the provisions of the “ average restriction clause ” 
appearing in each appropriation act. 

Attention is also invited to your decisions reported in 4 Comp. Gen. 678 and 
8 Comp. Gen. 258. 

In view of the foregoing, the Commission would be pleased to be advised 
whether or not the employees in question are in the same appropriation unit 
as the other employees of the Bureau of Foreign and Domestic Commerce. 


The memorandum inclosed with your letter is as follows: 


Section 2 of the act approved July 3, 1980 (46 Stat. 918), entitled “An act 
authorizing the construction, repair, and conservation of certain public works 
on rivers and harbors, and for other purposes”, authorizes and directs the 
Secretary of War to cause preliminary examinations and surveys to be made 
at certain localities named therein, including (page 938) “ Waterway across 
northern Florida to connect the Atlantic Intracoastal Waterway with the 
proposed Gulf Intracoastal Waterway by the most practicable route” and 
(page 941) “Trinity River, Texas.” 

sy agreement with the War Department, the Bureau of Foreign and Domestic 
Commerce undertook to cooperate with the former to the extent of developing 
potential traffic and other economic data in connection with the examination 
of the two projects mentioned above, the work to be under the general direction 
of designated Army officers. The War Department effected the transfer on 
the books of the Treasury of necessary funds to the Bureau of Foreign and 
Domestic Commerce. Upon completion of these arrangements, certain Bureau 
personnel, including McNichols, Moss, Travers, Vaughan, Williams, and Sterns, 
were assigned to the work and their compensation paid from War Department 
funds allotted for the purpose, which were set up us a separate appropriation 
unit. 

Paragraph 2 of P.C.B. Circular No. 20 provides— 

The head of each department or establishment, where any reduction of the 
working force is contemplated, will compile a list showing the separation 
rating of all competing employees in his department or establishment who 
are allocated to classification grades in which demotions or separations are 
to be made. Competing employees are all those persons in an organization 
unit whose positions are allocated to the same classification grade and who 
are paid from the same appropriation unit or for other reasons have the same 
opportunities for promotion and are subject to the same hazard in connection 
with possible reductions in force. The appropriation unit will be considered 
to be the same as the one used in construing the provisions of the “ average 
restriction clause” appearing in each approriation act. 

The Comptroller General has held (3 C.G. 1001) that if a bureau or office is 
operating under two or more appropriations, the unit is the appropriation. It 
is further held in 4 C.G. 741 that the phrase “ bureau, office, or other appro- 
priation un't” in the average provision contemplates primarily a separate ap- 
propriation heading or item specifically provided in the appropriation act, ete. 
It appears from 4 C.G. 817 that two or more bureau appropriations providing 
for dissimilar and unrelated activities may be considered as separate appro- 
priation units. 

The money transferred to the Bureau was appropriated to the War Depart- 
ment under a title altogether distinct from the Bureau and for an activity 
wholly unrelated to the purpose of the Bureau’s own appropriations, That 
being the case, it is believed that the cited decisions of the Comptroller Gen- 
eral furnish ample authority for regarding the War Department funds allotted 
to the Bureau as a separate appropriation unit. 


If the circumstances under which the separations involved in your 
submission are to be made are such that the provisions of the circular 
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quoted are applicable, the mere fact that some of the employees of a 
given “ organization unit ” are paid from funds transferred from the 
War Department, whereas other employees of the same “ organiza- 
tion unit” are paid under a regular appropriation for the Bureau 
of Foreign and Domestic Commerce would not preclude regarding 
all of said employees as “paid from the same appropriation unit.” 
The decisions cited in your letter would seem to be to this effect. It 
is to be noted, however, that under the provisions of the circular 
quoted in your submission, employees in an office or service are not to 
be regarded as “ competing ” unless they are not only allocated to the 
same classification grade and paid from the same appropriation unit 
but also are in the same “ organization unit.” 
The question submitted is answered accordingly. 


(A-51249) 


TAXES—STATE-—-SALES 


There is no authority for a State to impose a sales tax on purchases by the 
United States and there is no appropriation available fur the payment of 
such sales taxes. 


Comptroller General McCarl to the Secretary of the Interior, October 4, 1933: 


There has been received your letter of September 26, 1933, as 


follows: 


9 


Field offices of the Geological Survey, and presumably those of other activi- 
ties of the Department of the Interior, are compelled to make at field head- 
quarters and at other field points numerous purchases of supplies and materials, 
and find that in a number of States the transactions are subject under State 
laws to a retail sales tax. 

Thus far the States of Mississippi, California, and Illinois are known to have 
passed retail sales-tax acts, and field representatives are asking for directions 
as to the proper method of caring for the conditions when the umount of tax is 
demanded by the retailer. 

Having in mind your decision A-43308 of August 24, 1932, with reference to 
the sales tax in the State of Mississippi, the suggestion has been made to the 
field men of the Geological Survey that if it is found necessary to pay the tax, 
a separate receipt covering the amount of the tax and identifying the purchase 
shall be obtained and shall accompany the account with a view of obtaining 
refund. 

There is forwarded a copy of senate bill no, 1211 of the State of California, 
being the only copy available at this time and which you are asked to return 
with your decision, attention being called to section 5(a), page 2, wherein there 
appears an intimation that the act does not contemplate collection of the 
retail sales tax from representatives of the State or Federal activities. 

I ask that you outline a general policy to insure uniformity in the manner 
of handling these transactions. 


If Senate bill no. 1211, which you enclosed with your letter, was 
enacted into law by the Legislature of the State of California, the 
retail sales tax therein provided is levied on the consumer and it is 
made the duty of the retailer to collect the tax from the consumer 
“so far as the same can be done” and to remit the tax to the State 





92 DECISIONS OF THE COMPTROLLER GENERAL 


of California authorities. As you have indicated, section 5 of this 
act specifically exempted from its provisions and from the computa- 
tion of amount of tax levied, assessed, or payable the gross receipts 
from sales of tangible personal property which the State of Califor- 
nia was prohibited from taxing under the Constitution or laws of 
the United States or under the constitution of said State. It is too 
clear for serious argument that the State of California, as well as any 
other State, is without authority to tax the United States on such 
purchases as may be necessary for the conduct of the business of the 
Federal Government. See Panhandle Oil Company v. Mississippi, 
277 U.S. 218, and Graysburg Oil Co. v. Texas, 278 U.S. 582, reversing 
3S.W. (2d) 127. This appears to have been recognized in the afore- 
said section 5 of the act, and field officers or other contracting officers 
of the Interior Department making purchases in the State of Cali- 
fornia, or in other States having sales taxes, should be instructed not 
to pay the amount of the sales tax on such articles as may be pur- 
chased, for the reason (1) that there is no authority in any State to 
tax the United States on its purchases and (2) that there is no 
appropriation which may be used to pay such taxes to the States. 

In view of the constitutional inhibition against State taxing the 
United States or its instrumentalities either directly or indirectly, it 
would seem that such of the States as have sales taxes should issue 
instruction to retailers as to the procedure which they should follow 
in claiming exemption from the sales tax on articles sold to the 
United States, and it may be stated that, generally, this procedure 
has been followed in the matter of State taxes on gasoline purchased 
for the use of the United States. 

There may arise a few situations where impelling necessity re- 
quires field officers to make purchases from retailers who will not 
agree to make delivery without payment of the amount of the sales 
tax. In such cases field officers should be instructed to take receipts 
from the retailers showing the purchase made and the payment there- 
for, with a separate itemization of the amount of the tax. Demand 
should thereupon be promptly made on the proper State authorities 
for a refund of the tax. In general, claims for these taxes should be 
handled in the same manner, so far as the Federal Government is 
concerned, as that established for handling claims for refund of 
gasoline taxes which are a form of sales tax. 

You are advised accordingly. 
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(A-51277) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF OFFICER OF BU- 
REAU OF FOREIGN AND DOMESTIC COMMERCE 


Where a trade commissioner of the Bureau of Foreign and Domestic Commerce, 
upon orders to change station from San Antonio, Tex., to Mexico City, 
Mexico, ships his household effects from San Antonio to Laredo, but 
upon refusal of the Mexican authorities to permit their entry free of duty 
returns his household effects to San Antonio, he may be reimbursed only 
for the cost of shipment from San Antonio to Laredo, the return expenses 
being personal to the officer, and not incidental to his travel to Mexico City. 


Comptroller General McCarl to the Secretary of Commerce, October 6, 1933: 


There has been received your letter of September 25, 1933, as 
follows: 


Mr. Richard A. Tullis, a trade commissioner of the Bureau of Foreign and 
Domestic Commerce at Mexico City, Mexico, was authorized to ship his house- 
hold effects from his home in San Antonio to his station in Mexico City. Upon 
arrival of his effects at Laredo they were refused tree entrance, whereupon Mr. 
Tullis ordered the return of the goods to his former home at San Antonio to be 
put in storage. 

It has always been customary to have such effects enter the country free of 
duty and it is not understood why these should not have received similar 
treatment. 

In view of the fact that the effects did not reach Mexico City, the question 
arises as to the right of the Bureau to pay the expenses incurred, and I would 
be glad if you will advise what the rights of the Bureau are in connection with 
the payment of expenses on the shipment, either to Laredo or return from 
Laredo to San Antonio. 


The appropriation for transportation of families and effects of 
officers and employees of the Foreign Service, act of March 1, 1933, 
47 Stat. 1392, provides: 


Transportation of families and effects of officers and employees: To pay the 
traveling expenses and expenses of transportation, under such regulations us the 
Secretary of Commerce may prescribe, of families and effects of officers and 
employees of the Bureau of Foreign and Domestic Commerce in going to and 
returning from their posts, or when traveling under the order of the Secretary 
of Commerce, and also for defraying the expenses of preparing and transporting 
the remains of officers and employees of the Bureau of Foreign and Domestic 
Commerce who may die abroad or in transit, while in the discharge of their 
official duties, to their former homes in this country, or to a place not more 
distant, for interment, and for the ordinary expenses of such interment, $42,000. 


The appropriation authorizes reimbursement for the transportation 
of effects “ in going to and returning from” the officer’s post of duty. 
Accordingly, as the transportation from San Antonio, Tex., to Laredo 
was incident to the officer’s transportation to Mexico City, Mexico, 
the expenses to Laredo may be reimbursed. The return of the goods 
to San Antonio, however, was not incident to the officer’s return to his 
former residence, but appears to have been due to his refusal to pay 
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the customs duties thereon. Under such circumstances, the return 
expenses are personal to the officer and may not be reimbursed under 
the appropriation in question. 


(A-50986) 
TRAVELING EXPENSES—SUBSISTENCE—NAVY NURSES 


Navy nurses, not being officers of the Navy. and not being entitled to mileage 
under the provisions of section 12 of the uct of June 10, 1922, 42 Stat. 631, 
are not during the fiscal year 1933 within the provisions of section 206 (a) 
of the Economy Act of June 39, 1932, 47 Stat. 405, and hence are not en- 
titled to reimbursement of travel expenses and subsistence under the Sub- 
sistence I-xpense Act of June 3, 1926, 44 Stat. 688, as amended. 

Navy nurses ure entitled, when traveling on official business away from their 
designated posts of duty, to reimbursement for actual expenses not ex- 
ceeding $5 per day or to a per diem in lieu of actual expenses for sub- 
sistence of not exceeding $4 under the act of August 1, 1914, 38 Stat. 680. 

For fractional parts of a day at the commencement or ending of a travel status 
period Navy nurses are entitled to one fourth of the rate for a calendar 
day for each period of 6 hours or portion thereof. 

Navy nurses when authorized to travel by their privately owned automobiles 
when entitled to transportation or transportation and subsistence, as dis- 
tinguished from mileage, are authorized, under the act of May 29, 1928, 
45 Stat. 975, to be paid a money allowance at the rate of 3 cents per mile for 
the distance involved via the shortest usually traveled route. 

When a change in per diem rates takes place during a period of continuous 
travel status, one rate being prescribed for travel on a vessel and one 
rate for travel on land, the one rate ends and the other begins upon dis- 
embarking or embarking during the travel status. 


Decision by Comptroller General McCarl, October 7, 1933: 


There are before this office for consideration the claims of Ruth 
J. Hedemark (0418195) and Laura M. Gibson (0418383), nurses, 
United States Navy, for reimbursement of travel expenses and per 
diem in lieu of actual expenses for subsistence. 

The claim of Nurse Hedemark arises under her orders of March 21, 
1933, detaching her from duty on board the U.S.S. Relief, San Pedro, 
Calif., and directing her to proceed to San Diego, Calif., and report 
to the medical officer in command of the United States naval hospital 
for duty. The orders state that a per diem of $5 in lieu of actual 
expenses for subsistence during travel will be allowed. Transporta- 
tion was furnished on transportation requests. The claim which 
covers charges for transfer of trunk, 75 cents, and taxi fare, 75 cents, 
as well as per diem in lieu of subsistence was administratively ap- 
proved (Bureau of Supplies and Accounts voucher no. 91082) in 
the total sum of $2.75, indicating that $1.25 of said approved sum 
involves one fourth of the prescribed per diem for the necessary 
travel time. 

The administrative action of prescribing $5 per diem in lieu of 
subsistence for nurses indicates that there exists doubt as to the 
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rights of nurses to per diem in licu of subsistence while traveling 
under orders. It is evident that the prescribed per diem was on 
the basis of the supposed application of section 206 (a) of the Econ- 
omy Act of June 30, 1932, 47 Stat. 405, to Navy nurses. 

The act of May 13, 1908, 35 Stat. 146, provides that Navy nurses 
(female) shall “ receive the same pay, allowances, emoluments, and 
privileges as are now or may hereafter be provided by or in pursu- 
ance of law for the Nurse Corps (female) of the Army.” At the 
time of the enactment of this statute, under section 19 of the act of 
February 2, 1901, 31 Stat. 753, Army nurses (female), when travel- 
ing under orders, were entitled to “transportation and necessary 
expenses.” See also section 6, act of July 9, 1918, 40 Stat. 879. The 
act of April 6, 1914, 38 Stat. 318, limits reimbursement of actual 
expenses for subsistence to $5 per day. This has been held to apply 
to members of the Army Nurse Corps, A-31829, May 28, 1930. The 
Army Nurse Corps, as such, was established by the act of July 9, 
1918, supra, and sections 2 and 10 of the National Defense Act as 
amended by the act of June 4, 1920, 41 Stat. 759, constitute it a part 
of the Medical Department of the Army. The act of June 4, 1920, 
41 Stat. 767, gave relative rank to members of the Nurse Corps, but 
they were not made officers. 

Members of the Army Nurse Corps, not being officers of the Army, 
and not being entitled to mileage under the provisions of section 12 
of the act of June 10, 1922, 42 Stat. 631, are not within the pro- 
visions of section 206(a) of the Economy Act. 

Likewise, Navy nurses are not within the provisions of section 
206(a) of the Economy Act and are not entitled to $5 per diem in 
lieu of actual expenses for subsistence while traveling under orders. 

The act of August 1, 1914, 38 Stat. 680, provides: 

Tht heads of executive departments and other Government establishments 
mre authorized to prescribe per diem rates of allowances not exceeding $4 in 
lieu of subsistence to persons engaged in field work or traveling on official 
business outside of the District of Columbia and away from their designated 
posts of duty when not otherwise fixed by law, * * * 

Per diem in lieu of actual expenses not having been “ otherwise 
fixed by law” for Army or Navy nurses, the act of August 1, 1914, 
supra, limits the payment to them of per diem in lieu of actual ex- 
penses for subsistence to $4. In any instance, therefore, where a per 
tiem in excess of $4 has been prescribed in orders, not to exceed $4 
may be allowed. 


There arises, also, the question of the anwunt of per diem payable 
for fractional parts of a day in a travel status. United States Navy 
Travel Instructions (par. 5-2) are silent on the subject. Likewise 
Army Regulations 35-4910 make no provision on the subject for 
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Army nurses. However, Army Regulations 35-1340, Changes No. 2, 
November 29, 1929, paragraph 14, provide: 


14. For allowances for subsistence and lodging —a. In computing the allow- 
ances for subsistence and lodging of military personnel other than enlisted, time 
will be computed us follows: 

+ * * a * 7 * 


(2) Per dicm allowances.—In computing per diem allowances in lieu of 
subsistence and lodging, the calendar day (midnight to midnight) will be the 
unit. For the fractional part of a day at the commencement or ending of a 
per diem status period, one fourth of the rate for a calendar day will be 
ullowed for each period of six hours or portion thereof. 

Although nurses are not officers they are military personnel, 6 
Comp. Gen. 543; A-31829, May 28, 1930. Inasmuch as Navy nurses 
are entitled to “receive the same pay, allowances, emoluments, and 
privileges as are now or may hereafter be provided by or in pur- 
suance of law for the Nurse Corps (female) of the Army” (see 
Act of May 1%, 1908, supra), the above-quoted regulation will govern 
the computation of per diem in lieu of subsistence for Navy nurses 
as well as Army nurses. 

In the case of Nurse Hedemark, the travel time involved was less 
than 6 hours, one fourth of the legal per diem of $4 provided by 
the act of August 1, 1914, supra, or $1, may be allowed. Instead 
of $2.75, the amount for which the voucher is approved, the sum 
of $2.50 is authorized to be allowed. The excess per diem, due to 
the use of the $5 rate rather than the $4 rate, is disallowed. 

Nurse Gibson’s claim is based upon the following orders: 

1. You will regard yourself detached from duty at the U.S. naval hospital, 
Pearl Harbor, ‘!.H., and from such other duty as may have been assigned you, 
in time to report to the commandant, Fourteenth Naval District, for passage 
via the Army transport Republic sailing on 4 April, 1933. 

2. Upon arrival at San Francisco, Calif., you will proceed to San Diego, 
Calif., and report to the medical officer in command of U.S. naval hospital for 
duty ; with authority to delay for a period of twenty-one days in reporting, such 
delay to count as leave. 

3. A per diem of $2.00 in lieu of actual expenses for subsistence during travel 
via the Army transport Republic and a per diem of $5.00 in lieu of actual 
expenses for subsistence during travel within the United States will be allowed. 

These orders were amended by dispatch modification of March 28, 
1933, quoted in confirmation orders of March 30, 1933, as follows: 

* * * Nurse Laura M. Gibson orders of eleven January modified report 
Comforteen passage via steamship Maui of Matson Line sailing five April 
arrival port Pacific Coast. Carry out remainder orders per diem two dollars 
during travel via commercial steamer allowed * * *, 

By orders of April 14, 1933, Nurse Gibson was authorized to travel 
via her own automobile in carrying out her orders of January 11, 
1933, and the dispatch modification of March 28, 1933, reimburse- 
ment at the rate of 5 cents per mile, not to exceed the cost to the 
Government by common carrier by the shortest usually traveled 
route, being authorized as more economical and advantageous to the 
United States. 
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As pointed out above, nurses’ travel is not affected by the Economy 
Act. In addition to the excess per diem provided under the orders 
the 5 cents per mile authorized for the use of her own automobile is 
improper. 

The act of May 29, 1928, 45 Stat. 975, provides: 

Individuals belonging to any of the services mentioned in the title of this 
act, * * * traveling under competent orders which entitle them to trans- 
portation or transportation and subsistence as disti:guished from mileage, who, 
under regulations prescribed by the heud of the department concerned, travel 
by privately owned conveyance shall be entitled, in lieu of transportation by 
the shortest usually traveled route now authorized by law to be furnished in 
kind, to a money allowance at the rate of 3 cents per mile for the same dis- 
tance: Provided, That this provision shall not apply to traveling expenses under 
the “ Subsistence Expense Act of 1926.” 

From the voucher submitted it appears that Nurse Gibson left 
Honolulu, T.H., at 12 noon, April 5, 1933, and arrived in San Fran- 
cisco, Calif., at 12:15 p.m., April 11, 1933. Common carrier sched- 
ules between San Francisco, Calif., and San Diego, Calif., indi- 
cate that she could have left San Francisco at 6:45 p.m. April 11, 
1933, arriving at San Diego at 12:15 p.m., April 12, 1983. While 
traveling on commercial vessel from Honolulu to San Francisco 12 
noon, April 5, 1933, to 12:15 p.m., April 11, 1933, 6 days at $2 per 
diem, $12 accrued for per diem in lieu of subsistence. For the neces- 
sary travel time via common carrier from San Francisco to San 
Diego, the sum of $4 accrued, total $16 for per diem. See 12 Comp. 
Gen. 429. 

The Official Table of Distances gives the distance from San Fran- 
cisco to San Diego as 602 miles. At 3 cents per mile, $18.06 
accrued for mileage. The amount allowable on the voucher is $16 
for per diem, $18.06 for mileage, and $4.65 for other items; total 
$38.71, instead of $51.65 as administratively approved, Bureau of 
Supplies and Accounts voucher no. 91137. The excess amount 
claimed will be disallowed. 


(A-51156) 


COMPENSATION—GOVERNMENT EMPLOYEE TEMPORARILY A 
PATIENT IN A STATE HOSPITAL FOR THE INSANE 


Where an officer of a State institution for the mentally afflicted is authorized 
by a State statute to receive and account for moneys due the ‘ninates thereof 
who are not under guardianship or committeeship, payment of salary due 
from the United States to its employees who may be inmates of the insti- 
tution may be made to the officer thereof within the mits and under the 
conditions prescribed by the State statute, and payments so made constitute 
a valid acquittance of the Government’s obl gation the samme as if made 
to a fiduciary appointed by a court of competent jurisdiction. 


Comptroller General McCarl to the Postmaster General, October 10, 1933: 
Consideration has been given to the letter of the Firts Assistant 
Postmaster General, dated August 28, 1933, Ref. SPD, submitting 
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for my decision the question of whether any portion of the salary due 
William Tavenrath, a clerk assigned to the United States post office 
at New York City, N.Y., now temporarily committed to the Rockland 
State Hospital as a mentally incompetent, may be paid to the super- 
intendent thereof for the purpose of reimbursing said institution for 
the cost of the inmate’s board and treatment during his confinement 
therein. 

It appears that no committee or guardian has been appointed for 
Mr. Tavenrath because of the fact that his commitment to the insti- 
tution is expected to be of short duration, and that his sister, who is 
now handling his affairs, seeks to avoid the expenses incident to the 
appointment of a committee or guardian of his estate, and requests 
that, if proper, payments of salary due the employee be paid to the 
superintendent of the hospital to cover the cost of his board and 
treatment. 

The date on which Mr. Tavenrath was committed to the State 
institution is given as April 17, 1933. In this connection the assistant 
postmaster of the United States post office at New York City re- 
ported in his letter of August 10, 1933, to the Comptroller for the 
Post Office Department, that Mr. Tavenrath had not been separated 
from the service and that he was still on the pay roll in a pay status, 
said employee apparently coming within the provisions of para- 
graph 4 of section 458 and section 44 of the Postal Laws and 
Regulations, 1932, providing, in effect, that employees shall not be 
separated from the service on account of illness for a period of less 
than 1 year and that no sick leave with pay in excess of 6 months 
shall be granted during any one fiscal year. 

Section 14 of chapter 395, Mental Hygiene Laws of 1933, New 
York State, provides as follows: 

14. The commissioner may authorize superintendents of State institutions in 
the department to receive funds due an inmate who has no committee, up to an 
amount not exceeding three hundred dollars without taking proceeiJlings for the 
appointment of a committee. Such funds shall be placed to the credit of the 
inmates for whom received, and disbursed, on the order of the superintendent 
to provide luxuries, comforts and necessities for such inmates, including sup- 
port 2nd burial expenses. The commissioner may authorize superintendents, 
on behalf of such inmates. to give receipts. execute releases and other documents 
required by law or court order and to endorse checks and drafts, or to permit 


inmates to do so, in order that the proceeds may be deposited to the credit of 
such inmates in accordance with the provisions of this subdivision. 


These provisions of the State law may be compared with similar 
provisions in Federal laws authorizing the superintendent of certain 
l’ederal institutions to receive payments for and on behalf of the 
inmates therein and requiring a strict accounting of all such moneys 
received. See, for instance, United States Code, title 24, section 165, 
respecting moneys payable to inmates of St. Elizabeths Hospital, 
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and the recent decision of this office, A-51061, dated September 26, 
1933, in reference thereto. 

Generally, the administration of personal estates comes under the 
jurisdiction of the courts of the State in which the person is domi- 
ciled. Moneys due from the United States have no situs, Vaug/n v. 
Northup, 15 Peters 1, Wyman v. Halstead, 109 U.S. 654, United 
States v. Borcherling, 185 U.S. 223, but payment of moneys due from 
the United States Government to legally incompetent persons resid- 
ing in a particular State may be made to the guardian, committee, or 
conservator of such person appointed by a court of competent juris- 
diction, and all payments made to such fiduciaries constitute a valid 
acquittance of the Government’s obligation. The State courts effect- 
ing such fiduciary appointments are creatures of State statutes or 
constitutions. State institutions for the mentally afflicted are like- 
wise creatures of State statute. Where, therefore, the superintend- 
ents of such institutions are authoribed by State statute to receive 
and account for moneys due the inmates thereof, they become, for all 
intents and purposes, legally constituted fiduciaries of the estates of 
their inmates, within such limitations as the statute may prescribe, 
the same as if appointed by a court, and payment by the Government 
to the superintendent of any such institution of any money due the 
inmates thereof under the conditions and within the limitations 
prescribed by statute likewise constitutes a valid acquittance to the 
United States. 

Accordingly, you are advised that since, under certain conditions, 
the superintendent of the hospital is authorized under the State law, 
supra, “to receive funds due an inmate” and “to endorse checks 
and drafts, or to permit inmates to do so”, there may be forwarded 
to the employee in care of the superintendent of the Rockland State 
Hospital the first of the salary checks now in your possession not 
to exceed $300 in amount, whereupon such check or checks may be 
endorsed and cashed by the superintendent upon a showing that all 
the conditions prescribed by the State statute have been complied 
with, including a showing (1) that the Commissioner of the De- 
partment of Mental Hygiene, State of New York, has authorized 
the superintendent of the hospital hereinbefore named “to receive 
funds due an inmate ” and/or “to endorse checks and drafts”; (2) 
that no committee of the employee’s estate has been appointed by a 
court of competent jurisdiction; and (3) that such payment, together 
with any previous payments to the superintendent for the benefit of 
the patient, will not exceed the maximum amount authorized under 
the statute to be so paid. 

Your question is answered accordingly. 
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(A-51319) 
CONTRACTS—CODES OF FAIR COMPETITION—ADVERTISING 


The code of fair competition for the petroleum industry approved June 16, 1033, 
and the terms of Executive Order No. 6246, dated August 10, 1033, do not 
constitute any modification of the requirements of section 38700, Revised 
Statutes, that there be advertisement ior bids for the delivery of gasoline 
and the acceptance of the lowest responsible bid thereior. 


Comptroller General McCarl to the Postmaster General, October 10, 1933: 


There has been received your letter of October 2, 1933, as follows: 


The Post Office Lepartment has received b.ds for furnishing gasoline for 
the 4 months’ period ending December 31, 1933, executed on standard form 34 
with an addenda signed by the bidder agreeing tuat the contractor will comply 
with all provisions of the applicable appioved code of fair competition for the 
trade or industry. Copies of Form 33 and addenda are attached. 

The term “Jjocal retail ov filiing-siation price” was included on form 33 
with the understanding that it is to be construed as au average of prices 
charged by filling station vendors in the locality as distinguished from the price 
advertised and/o. charged by any individual vendor. 

The Code of Fa.r Competition for the Vetroleum Industry has been construed 
as follows: When a vendor posts a price in the manner and form prescribed, 
and complies with the provisions relative to making no deviation from the 
posted price, he complies with the applicable code of fair competition regardiess 
of the pr.ces posted and charged by other vendors in the locality. 

The postmaster at Collegeville, Pennsylvania, forwarded two bids covering 
his requirements. The Pure Oil Company proposes to furnish approximately 
250 gallons to be delivered from bidder’s pump as needed during the quarter 
ending December 31, 1933, at 12¢ per gallon, State tax not included, Apparently 
12¢ per gallon, exclusive of State tax, is the prevailing posted, or filling-statiou 
price in that community. The Penn Service Oil Company proposes to furnish 
approximately 25) gallons at 2¢ per gullon below filling-station price, date of 
delivery, State tax not included. 

1. Assuming that 12¢ was the prevailing filling-station price, as well as the 
bidder’s posted price, State tax excluded, on the date the proposal was sub- 
mitted, will acceptance by the Department at a later date result in a binding 
contract, regardless of the fact that the posted and prevailing price has changed 
in the meantime? 

2. Dees the proposal of the Penn Oil Company to furnish at 2¢ below the 
prevailing price contravene the condition of compliance with the applicable 
upproved code, or will acceptance by the Department result in a binding and 
enforceable contract? 

3. Where the contract contains the stipulation required by the President's 
Executive order dated August 10, 1933, that the contractor will comply with 
all provisions of the applicable approved code of fair competition, what conces- 
sions as to reduced rates or discounts can be accepted by the Department on 
proposals offered by vendors for: 

(2) Service station delivery by retailers? 

(b) Tank wagon delivery by refiners or wholesalers? 

(c) Tank car delivery by refiners or wholesalers? 


The terms of Executive Order No. 6246, dated August 10, 1933, 
which are quoted in 13 Comp. Gen. 65, 67, require every contract 
entered into within the limits of the United States to contain a re- 
quirement, among other things, that the contractor shall comply with 
all provisions of the applicable approved code of fair competition 
for the trade or industry or subdivision thereof concerned, and the 
code of fair competition for the petroleum industry approved June 
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16, 1933, provides, among other things, in article V, rule 3, the post- 
ing of prices and that the posting shall include the following: 


The prices for all classes, types, methods, and quantities of deliveries, except 
those under previcusly executed contracts, being made from the place where 
the price is posted, a schedule of all discounts offered and the terms thereof 
and a statement of all terms as to freight rates and deliveries. If different 
prices are offered to different classes of buyers, such prices shall be separately 
posted, The posted prices shall include, among others, the prices for spot sales. 
When prices are posted for deliveries in tank wagons or tank trucks, the post- 
ing shall describe the area to which the prices apply. All sales shall be made 
at the posted prices applicable thereto, and no departure sha'l be made from 
the prices, schedule, or discounts or frum the terms posted applicable to any 
such sale. 


The provisions of the code with reference to the posting of prices, 
etc., do not apply to sales to the United States. See title 49, section 
8, United States Code. See, also, Interstate Commerce Commission 
Conference Ruling 107, approved January 3, 1927, and Afchison, 
Topeka & Santa Fe Railroad v. United States, 256 U.S, 205. 

Section 3709 of the Revised Statutes requires purchases on behalf 
of the United States to be made through competition, and bids offer- 
ing to the Government different prices on a different basis are not to 
be understood as in contravention of any code, and acceptance of 
the low bid may be accordingly. In other words, the adoption of 
the code of fair competition does not change or modify the hereto- 
fore existing procedure for the purchare of gasoline for the United 
States on the basis of competitive bids. 

Your questions are answered accordingly. 


(A-51196) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTION— 
REPORTING SERVICE 


Where a particular reporter is designated or otherwise engaged on a personal 
service basis for an indefinite period at so much per day or so much per 
folio, etce., to perform all the reporting services that may be required at a 
given place, the compensation or fees having been fixed under sume law, 
schedule, regulation, Executive order, or departmental order in force prior 
to April 1, 1933, such individual is to be regarded as an officer or employee 
of the Government and bis compensation is subject to 15 percent reduction. 

Where there is statutory authority to engage reporting services by contract and 
the services are so enguged in accordance with the laws relating to such 
contracts, the rate fixed in the contract is not subject to 15 percent reduc- 
tion, and the fact that the contract may be awarded to an individual who 
does all the reporting himself does not necessarily muke such individual an 
officer or employee of the Government nor the compensation subject to the 
15 percent reduction 

While the mere fact that an employee may furnish some material or equipment 
would not necessarily exempt his compensntion from the 15 percent redue- 
tion, the fact as to what a reporter is required to furnish in addition to 
his services is for consideration in determining whether the arrangement 
in a given czxse—where the engaging of reporting services by contract is 
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authorized by statute—constituted an employment or a contract. The mere 
fact that the engaging of a reporter’s services may be evidenced by a form 
of contract rather than by a letter or notice of appointment is not neces- 
sarily determinative of the question as to whether the reporter is or is not 
an officer or employee. 


Comptroller General McCarl to the Secretary of the Interior, October 11, 1933: 


There has been received your letter of September 22, 1933, as 
follows: 


My attention has been called to exception notices on vouchers 7252, 7253, 
7503, 7504, and 7505 in the May 1933 account of Frank A. Lewis, symbol 61391. 
The vouchers i.ivolve payments from the appropriation General Expenses, 
General Land Office 1933, under the specific provision : 

“For expenses of hearings or other proceedings ordered by the Commissioner 
of the General Land Office to determine the character of lands, whether alleged 
fraudulent entries are of that character or have been made in accordance with 
law and of hearings in disbarment proceedings.” 

Four of the vouchers represent payments to Charles A. Shaw, contest clerk, 
for reducing testimony to writing at 15 cents per hundred words. The fifth 
represents a payment to Marie D. McIntyre, a notary public, for taking testi- 
mony hy deposition under section 4 of the act of January 31, 1903, for which 
service the act prescribed fees “the same as those allowed in the State or 
Territorial courts”, but the fees were made 25 cents per folio and 5 cents 
per folio for each copy furnished on request by the act of February 14, 1931 
(46 Stat. 1117). 

Each notice of exception mentions the fact that 15 per centum of the amount 
earned was not deducted in accordance with the act of March 20, 1933, and 
that copy of the order under which the hearing was held is not attached, and 
those relating to payment to the contest clerk request a statement, as to his 
basic salary. Neither the contest clerk nor the notary is an employee of the 
Government. The employment of “ contest clerks” (or stenographers to reduce 
testimony to writing in district land offices when there are no Government 
employees available) is included in paragraph 125 (5) of General Land Office 
Circular No. 616, wherein it is required that the said stenographers must 
furnish their own supplies and 15 cents per hundred words is authorized in 
some States, and ten cents in others, the rate being determined by rates pre- 
scribed by law to be collected by Registers for testimony reduced to writing 
by them. 

As has already been stated, the fees of notaries and other officers authorized 
to take depositions are prescribed by law, and they, too, must furnish their 
own supplies and office room and, generally, pay a stenographer and typist 
for taking and transcribing the testimony. As neither the contest clerk nor 
the stenographer is an employee of the United States in the general sense of 
the word, and as there is in each case the furnishing of something more than 
the individual services involved, it appears to me that the suggested 15 percent 
deduction ought not to be made and I respectfully request your reconsideration 
of the matter. 

Presuming that “ copy of the order under which hearing was held” has refer- 
ence to the qualifying words in the appropriation act, “ held by order of the 
Commissioner”, I respectfully call your attention to the fact that the Com- 
missioner’s “order” is largely by general regulation set forth in some detail 
in the Rules of Practice, copy of which is enclosed. A letter may, and usually 
does, issué from the Commissioner instructing adverse proceedings but that 
does not necessarily bring about a hearing. There must be a denial of the 
charges by the claimant and a request for a hearing. Thereafter the special 
agent in charge of investigations will suggest a date for the hearing and the 
register of the district land office will enter the date on his docket and send 
notices through the mail to all parties in interest. If an “order under which 


the hearing is held” is to be required I should like to know just what paper 
is meant. 
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A related class of expenses in connection with which exceptions have been 
stated suggesting a deduction of 15 percent is that of witnesses in these same 
hearings. While the definition of “ officer” and “employee” in the Economy 
Aet may include these .witnesses it would seem that, since there is a specific 
provision in section 323 of the Economy Act of 1932, continued by section 4 
(a) of the act of March 3. 1933, and section 4 (a) title II of the act of Mareh 20, 
1933, reducing the per diem fee of witnesses 25 percent during the current 
fiscal year, and suspending the right to receive per diem in lieu of subsistence, 
the acts ought not be interpreted as requiring an additional deduction of 15 
percent. I respectfully request your decision on this matter also. 


In decision of September 2, 1932, 12 Comp. Gen. 322, 324, it was 
held: 


The services of the contract reporters mentioned in your third paragraph 
are authorized to be obtained by contract. Where the service performed under 
a contract is such that it may be covered by specifications and the contract 
therefor awarded either to an individual, a firm, or corporation, there is not 
involved the rendering of services of uny person in or under any branch or 
service of the Government within the meaning of the definition of the terms 
“ officer” and “employee” in section 104 of the Econemy Act, and the contract 
payments to the holder of such a contract, whether a corporation, a firm, or 
an individual, are not subject to percentage or other reductions under the 
provisions of title | of the Eeonomy Act. As the*cuontracts for court-reporting 
service may be covered by specifications, submitted to competition, and awarded 
either to an individual, a firm, or a corporation, the rule above stated is 
applicable and, accordingly, the contract payments are not subject to reduc- 
tions under the provisions of title I of the Economy Act. 


The same rule is applicable with respect to deductions under the 
act of March 20, 1933, for periods on and after April 1, 1933. 

However, where a particular reporter is designated or otherwise 
engaged on a personal service basis for an indefinite period at so 
much per day or so much per folio, etc., to perform all the reporting 
services that may be required at a given place, the compensation or 
fees having been fixed under some law, schedule, regulation, Execu- 
tive order, or departmental order in force prior to April 1, 1933, then 
such individual is to be regarded as an officer or employee of the 
Government and his compensation is subject to the 15 percent reduc- 
tion. But under the rule above quoted from the decision of Septem- 
ber 2, 1932, where there is statutory authority to engage reporting 
services by contract and the services are so engaged in accordance 
with the laws relating to such contracts, the fact that the contract 
may be awarded to an individual who does all the reporting himself 
does not necessarily make such individual an officer or employee of 
the Government nor the compensation subject to the 15 percent 
reduction. 

Regarding the furnishing of material and equipment by a steno- 
graphic reporter, it may be stated that while the mere fact that an 
employee may furnish some material or equipment would not neces- 
sarily exempt his compensation from the 15 percent reduction, the 
fact as to what a reporter is required to furnish in addition to his 
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services is for consideration in determining whether the arrangement 
in a given case—where the engaging of reporting services by contract 
is authorized—constituted an employment or a contract. The mere 
fact that the engaging of a reporter’s services may be evidenced by a 
form of contract rather than by a letter or notice of appointment is 
not determinative of the question as to whether the reporter is or is 
not an officer or employee. 

With the accounts transmitted to this office for audit showing pay- 
ment for stenographic reporting services without the 15 percent de- 
duction, there should be presented in each case sufficient facts to 
enable this office to determine whether, under the rules above stated, 
the arrangement constituted a contract or an employment. 

The evidence of record here does not disclose that the arrangement 
for the stenographic reporting services by Charles A. Shaw, contest 
clerk, and Marie D. McIntyre, notary public, constituted a contract 
rather than an employment and, accordingly, the payments without 
the 15 percent reduction were not proper. The action in the audit 
must be and is sustained. 

Referring to the next to the last paragraph of your letter, in view 
of the terms of the administrative regulations cited, and your expla- 
nation, the “copy of the order under which hearing was held” will 
not be required by this office. 

The question presented in your concluding paragraph is answered 
in decision of March 21, 1933, 12 Comp. Gen. 554, quoting from the 
syllabus: 

Jurors and witnesses are not officers or employees of the Government within 
the meaning of the act of March 20, 1933, 48 Stat. 12, and their fees, as reduced 
by section 323 of the Economy Act of June 30, 1932, as continued through the 


fiscal year 1934, by the act of March 20, 1933, will not be subject to further 
percentage reduction under the terms of section 3 of the act of March 20, 1933. 


(A-50736)' 


ECONOMY ACT—PROMOTIONS—NAVY OFFICERS 


Section 201 of the Ecenomy Act of June 30, 1932, 47 Stat. 403, in effect during 
the fiscal year 1934, by section 4 of the act of March 20, 1933, 48 Stat. 13, 
is applicable to officers of the Navy whose names are borne on promotion 
lists, notwithstanding the officers are required to pass a mental and physi- 
cal examination and must be nominated to and confirmed by the Senate. 


Comptroller General McCarl to the Secretary of the Navy, October 13, 1933: 


There has been received your letter of August 25, 1933, requesting 
reconsideration of the decisions of this office in which it was held 
that officers of the Navy, who, after recommendation by a selection 
board, are carried on a promotion list created by statute, and who 
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are advanced to the grade of rear admiral, are automatically pro- 
moted within the meaning of section 201 of the Economy Act of 
June 30, 1932, 47 Stat. 403, continued in effect during the present 
fiscal year by the act of March 20, 1933, 48 Stat. 13. A-47835, April 
6, 1933, case of Rear Admiral A. W. Johnson, United States Navy, 
and A-48479, June 7, 1933, case of Rear Admiral R. E. Bakenhus 
(CEC), United States Navy. The reason for the request is the de- 
cision of June 30, 1933, A-49438, in which it was held that an officer 
of the Army promoted under the laws applicable to the Army to the 
grade of brigadier general or major general was not automatically 
promoted within the meaning of section 201 of the Economy Act, 
and the disparity this decision introduced between the pay and 
allowances of officers of these grades in the two services. 

You point out that many steps are necessary before an officer, 
after recommendation by a selection board, and placed on the pro- 
motion lists created by the acts of June 10, 1926, 44 Stat. 717, and 
March 3, 1931, 46 Stat. 1482, is actually promoted, referring in this 
connection to the fact that the Attorney General has held that legis- 
lation which seeks to limit the President in his appointment of 
officers to a particular person constitutes an invasion of the con- 
stitutional right and duty of the President to make appointments 
and that the acts in question do not so restrict the President. The 
10 requisites listed by you for appointment are as follows: 

(1) He must become eligible for consideration by a selection board; 

(2) He must be recommended for advancement by a selection board; 

(3) The report of the selection board must be approved by the President, 
who may in his discretion withhold such approval; 

(4) He musi be “selected” by the President who muy, in his discretion, 
withhold such selection. 

(5) He must be examined by a naval examining board and a board of 


medical ¢xaminers to determine his mental, moral, professional, and phys:cual 
qualifications ; 

(6) He must be found qualified for advancement by both of said boards; 

(7) The findings of both boards must be approved by the President who may, 
in his discretion, withhold such approval; 

(8) He must be nominated by the President who may, in his discretion, 
withhold such nomination ; 

(9) His nomination must be confirmed by the Senate which may, in its dis- 
cretion, withhold such confirmation ; 

(10) He must receive a commission from the President who may, in his 
discretion, withhold such commission. 


Where there has been an evident purpose in legislation to secure 
uniformity of pay and allowances among officers of the Army, Navy, 
and Marine Corps, as there has been, it is, of course, desirable, unless 
the laws so compel, to avoid creating by construction or interpreta- 
tion a disparity not designed to result from the legislation. But 
where the legislation is open to no other reasonable construction 
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fairly in keeping with its disclosed intent and its announced pur- 
pose, the law must be followed even though disparity should result. 
In Thornley v. The United States, 113 U.S. 310, 315, the Supreme 
Court used the following language in a similar situation: 

We are not called on to explain why Congress should apply one ru‘e to the 
officers of the Army and another to the officers of the Navy. It is sufficient to 
say that it has clearly done so. If the law is unequal and unjust, the remedy 
is with Congress and not with the courts. 

Section 201 of the Economy Act of June 30, 1932, 47 Stat. 403, 
provides: 

All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of the 
District of Columbia automatic increases in compensation by reason of length 
of service or promotion are suspended during the fiscal year ending June 30, 
1933; but this section shall not be construed to deprive any person of any 
increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932. 

The provisions of this section were continued in full force and 
effect during the fiscal year 1934—section 4, act March 20, 1933, 48 
Stat. 13. 

This section is a portion of the economy legislation designed to 
bring the expenditures of the Government within its revenues. It 
was drawn by a special committee of the House of Representatives. 
That it is inclusive of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public Health Service is shown by 
its inclusive phrase “ civilian and noncivilian officers and employees ” 
and that it is designed to be applicable to officers appointed by and 
with the advice and consent of the Senate is apparent from the fact 
that officers are specifically included as well as employees. Estimates 
were furnished to the committees having the matter in charge as to 
the amount of reduction of expenditures which would result in 
each of the six services. See part II, Hearings Before a Subcom- 
mittee of the Committee on Appropriations of the United States 
Senate, Seventy-second Congress, first session, on H.R. 11267, page 
15. That the section was understood by the Navy Department to 
be applicable to promotions, see the comments on the proposal by 
the Secretary of the Navy in the cited| document, page 55. It was 
acted upon immediately in all of the services on the view that it 
prohibited increase of compensation by reason of promotion in due 
course; that is, in the ordinary routine of filling vacancies in any of 
the six services. The estimates submitted to the committees as to the 
savings seem to have included such reductions in expenditures as a 
part of the savings and the committees and the Congress have acted 
on that view both in the original enactment and in its extension 
during the present fiscal year. See page 12349, volume 75, part IT, 
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Congressional Record, Seventy-second Congress, first session, where 
an attempt was made in the Senate by the chairman of the Military 
Affairs Committee of the Senate to amend the section by striking 
out the words “or noncivilian.” See also, in connection with the 
extension of the section during the fiscal year 1934, page 507 et seq., 
volume 76, part I, Congressional Record, Seventy-second Congress, 
second session, where an amendment was offered in the Committee 
of the Whole of the House of Representatives to eliminate the section 
from the laws continued, and see page 4604, et seg., volume 76, part 
V, Congressional Record, Seventy-second Congress, second session, 
where, after the elimination of the section in the Senate, the House 
of Representatives voted to insist upon its disagreement to the omis- 
sion of the section. In the limited discussion in connection with the 
extension of the section during the fiscal year 1934, the section was 
considered to be applicable to officers appointed by and with the 
udvice and consent of the Senate. It does not appear that any ques- 
tion as to its application on promotion of officers below that of rear 
admiral and brigadier general has been submitted for the considera- 
tion of this office, the application of the statute to such a situation 
apparently having been accepted without question. 

It is possible by technical refinements of language it can be plausi- 
bly argued that an officer appointed by and with the advice and 
consent of the Senate is not automatically promoted. Of course, it 
is elementary that the Congress cannot restrict the President or the 
President and the Senate in the performance of the constitutional 
duty of nominating, confirming, and appointing officers under the 
Constitution. But the statutes designed to secure to officers of the 
various services promotion in due course upon qualification have 
been fostered by the officers of those services themselves to secure 
routine and regular advancement freed from political interference. 
The statutes have been accepted and acted upon by the Chief Execu- 
tives for many years on that basis. The infrequent exception to the 
rule called to attention in your letter would prove the fact that these 
statutes do secure to officers automatic advancement upon compliance 
with other requirements of law. Every officer whose name is near 
the top of the list of eligibles knows with practical certainty when he 
will be advanced by reason of the retirement of officers in the higher 
grade, and certainly, colloquially, such advancements are automatic. 
Advancements or promotions of this character are contemplated by 
the section. 

It is true you ask reconsideration of the decisions only insofar 
as they affect the advancement of officers from the grade of captain 
to rear admiral, but the advancement to that grade is under the same 
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limitations of law and is no different than advancements to the grade 
of commander and captain; and it would seem that the statutes con- 
template advancement of officers from the rank of lieutenant (junior 
grade) and lieutenant to be by seniority. If the advancement of an 
officer of the grade of captain to that of rear admiral is not automatic 
in the sense used in section 201, neither is the advancement of an 
officer of the grade of lieutenant commander to commander, nor the 
advancement of an officer from the grade of lieutenant (junior grade) 
to that of lieutenant. Under Army laws, regularly, the President 
makes his selections for appointments to the grade of brigadier gen- 
eral and major general from the eligible class, and until the selections 
have been announced, it is not known what officers of the eligible 
class will be so promoted. The selection in such a case is no different 
than the selection of a chief of bureau in the Navy. It was held in 
A-45572, November 25, 1932, that an appointment of a bureau chief 
in the Navy was not an automatic promotion within the meaning of 
section 201 of the Economy Act. 

The construction of the statute of which you request further con- 
sideration is in the view of this office, in keeping with its purpose 
and intent, fairly within its language and in consonance with the 
representations made to the committees of the Congress as to its 
effect. It is not possible to make a different rule under the language 
of the statute for officers promoted to the grade of rear admiral 
than for officers promoted from the grade of lieutenant (junior 
grade) and above to the next higher grade. I am, therefore, con- 
strained to adhere to the decisions even though a disparity neces- 
sarily will result in the pay and allowances accruing to officers pro- 
moted since June 30, 1932, to the grade of rear admiral and those ac- 
cruing to officers of the Army or Marine Corps promoted to the 
grade of brigadier or major general since that date. 


(A-25685), (A-31079) 
BONDS—ACTING POSTMASTERS—VOLUNTEERS 


Where an acting postmaster who has been properly designated as such. assumes 
charge of a post cffice before the approval of his bond, it would be proper 
to so word the bond as to become effective from the date he actually 
assumed charge of the office, notwithstanding that the bond of the former 
postmaster continues for the protection of the Government until the bond 
of the new appointee has been approved. 

A person who voluntarily assumes the duties of acting postmaster without desig- 
nation by the Postmaster General is not entitled to any compensation 
therefor unless and until he has been lawfully designated to act. Services 
of a volunteer acting as postmaster cannot be considered as rendered 
in an emergency within the purview of section 3879, Revised Statutes, 
us amended. 
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Comptroller General McCarl to the Postmaster General, October 17, 1933: 
There has been received your letter of August 1, 1933, as follows: 


Since the receipt of your letter of June 5, 1933, under files A-25685 and 
A-31079, the First Assistant Postmaster General has brought to my attention 
what seems to have been for some time a vexing problem for both your office 
and the Department with respect to the installation and payment of acting 
postmasters consonantly with «all laws on the subject, and one which assumes 
an importance warranting fresh review and prompt settlement. 

I am advised there remain two important points to adjudicate, as follows: 

First, the position has recently been taken by your office that a person 
assuming charge of a post office as acting postmaster must, under the law, 
render the accounts of the post office in the name of the outgoing postmaster 
for the period from the date he assumes charge as such until the date his 
bond is accepted by the Department. It is understood this requirement is based 
on the law as stated in section 415 of the Postal Laws and Regulations (39 
U.S.C. 38, Supp. V), namely, that “ every postmaster and his sureties shall be 
responsible under their bond for the safekeeping of the public property of the 
post office, and the due performance of the duties thereof, until the expiration 
of the commission, or until a successor has been duly appointed and qualified, 
and has taken possession of the office.” 

In view of this ruling by your office may I ask whether it would not be proper 
for surety companies to execute the bonds of acting postmasters as of the dates 
such temporary appointees actually assume charge of the post office, attention 
being invited to the obligation printed in these bonds which binds to the date 
of assuming charge, as follows: 

“Now the condition of this obligation is, that if the said _...._.._..______ 
shall on and after the date ~-___- took charge of the post office, faithfully 
discharge all duties and trusts imposed on ~-------_-----__ as acting post- 
master either by law or by ‘the regulations of the Post Office Department, and 
shall perform all duties as fiscal agent of the Government imposed on __---- 
by law or by regulation of the Treasury Department made in conformity with 
law, and shall also perform all duties and obligations imposed upon or required 
OR niet by law, or by regulation made pursuant to law, in connection with 
the Postal Savings System, then this obligation shall be void; otherwise, of 
force.” 

In the experience of the Department there would be no objection to this 
procedure by the surety companies. Inquiry has been made and they assuredly 
understand their liability to begin from the day the acting postmaster assumes 
charge of the post office, which date the appointee is required to state in the 
body of the bond. 

To afford complete compliance with the requirements of your office in this 
matter would it not be further possible for the Department to approve such 
a bond as of, or effective from and after, the date the appointee assumed 
charge of the post office? If in your judgment a rewording of the bond is 
necessary to accomplish the purpose, that will be attended to if you will kindly 
indicate the form which will be acceptable to you. 

I am hopeful that you will agree to the arrangement as stated in the fore- 
going as I personally do not think we should place the Government in the 
anomalous position of holding that a postmaster who has relinquished the 
office by direction of the head of his Department, and in some instances by 
removal with prejudice, is responsible for acts occurring during a period subse- 
quent to the date he left the Federal service, which many times due to certain 
exigencies and emergencies may be several weeks. I am sure you realize that 
regardless of how explicit the direction issuing from the Department might be 
with a view to requiring compliance with current instructions from your office 
for handling this feature in accordance with the law, the common understand- 
ing of what is equitable will continue to operate to defeat the purpose of such 
instructions and result in more confusion and harassing correspondence. 

The other question which I should like to present to you, the settlement of 
which I am sure you will agree is extremely urgent, is that of the payment of a 
person who conducts a post office during the interim between the death of a 
postmaster and the appointment and qualification of an acting postmaster. 
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In your letter of June 5, 1933, it was ruled that such persons as described 
in the preceding paragraph were not de facto oflicers and could not therefore 
under a decision of the United States Supreme Court (U.S. v. Badeau, as reported 
in the United States Supreme Court reports, vol. 130, p. 489) receive compensa- 
tion for their services from the Government. You stated in that letter as fol- 
lows: “ No such appo‘ntment is issued to an individual to discharge the duties 
of a postmaster during the interval between the death, resignation, or removal 
of a postmaster and the appointment or designation of an acting postmaster ” 
and that “such person as may discharge the duties of a postmaster during the 
interval is a volunteer.” 

The Department, of course, is estopped by law from accepting voluntary serv- 
ice, section 214 of the Postal Luws and Regulations (31 U.S.C. 665), stating: 

“ Nor shall any department or any oflicer of the Government accept voluntary 
service for the Government or employ personal service in excess of that auther- 
ized by law, except in cases of sudden emergency involving the loss of humun 
life or the destruction of property, etc.” 

It is my feeling following a thorough inquiry into the subject that a vacancy 
due to the death of an incumbent is an emergency such as contemplated in the 
law. An emergency truly exists as there are immediately upon the occurrence 
of such vacancy hundreds and often thousands of dollars worth of Government 
property in danger of theft and destruction. Casualties of this nature are not 
unknown nor remote. These emergencies do not arise in the first- or second-class 
offices as such offices may be conducted during these periods by the assistant 
postmasters if authorized, or the senior clerks. At the third- and fourth-class 
post offices, however, and particularly the latter, where there is no authorized 
clerical complement, the emergency is real. 

I would suggest therefore that in the event of the death of the postmaster 
at a third- or fourth-class post office that the person (usually the wife of the 
postmaster or some member of his family, or some other person who has had 
experience in the office) conducting the post office from the date of death until 
the appointment and qualificat‘on of an acting postmaster, be paid the com- 
pensation of the postmaster for his services, conditioned upon the certification 
by the Postmaster General in writing (in whatever form you deem necessary) 
that an emergency, under the law exists. This procedure will obviate, I think, 
the necessity of the Department again requesting corrective legislation of the 
Congress at a time when other public matters might well be considered as having 
precedence. 

Piease be assured I shall greatly appreciate your cooperation in this matter 
and if the Department can furnish any additional information, please so advise 
and it will be forthcoming, or, if you prefer, I shall be glad to ask the First 
Ass'stunt Postmaster General to arrange a conference with you. 


Your submission presents two separate and distinct propositions: 
First, as to the accounts and responsibility of a regularly designated 
acting postmaster covering the period from the time he assumed 
charge of the office to the date of approval of his bond; and, second, 
as to payment of compensation to a person who voluntarily assumes 
charge of a vacant office (usually an office of the fourth class) with- 
out first having been designated by the President or the Postmaster 
General to do so. 

With respect to the first proposition, while under the provision of 
section 3836, Revised Statutes, as amended, the bond of the former 
postmaster covers the period up to date of appointment and qualifi- 
cation of a successor, the regularly designated successor—whether as 
acting postmaster or postmaster—should render an account in his 
own name covering the period from the date he assumed charge of 
the office or the date of his proper designation, whichever is the 
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later, and the bond of such successor not only may but should be so 
worded as to cover the period from the date the successor assumed 
charge of the office. The provision of section 3836, Revised Statutes, 
as amended, relative to the continuing liability under the bond of an 
outgoing postmaster was intended for the protection of the Govern- 
ment until the effective date of the bond of the successor and does 
not preclude the bond of the successor from being made effective 
from the date the successor assumed charge of the office, although 
the bond of the successor may not be approved until a later date. 
That is to say, the liability under the bond of the outgoing postmas- 
ter continues until the bond of the successor is approved, but if and 
when approved, the bond of the successor may relate back to the 
date the successor assumed charge of the office and should be so 
worded as to cover the period from that date. Your first question 
is answered accordingly. 

In the matter of compensation of persons who perform the duties 
of a postmaster voluntarily and before they are designated as acting 
postmasters, this office cannot concur in your suggestion that their 
services be considered as rendered in an emergency, and thus ex- 
cepted from the restriction against voluntary services found in sec- 
tion 3879, Revised Statutes, as amended, 34 Stat. 49. That statute, 
while authorizing the acceptance of voluntary services in a “ sudden 
emergency ”, limits the conditions under which a sudden emergency 
may be considered to exist—that is, (1) involving the loss of human 
life, (2) the destruction of property. A vacancy in the office of a 
postmaster resulting from the postmaster’s death or removal does 
not necessarily result in the destruction of public property. While 
it is true there may be involved the conservation of public property 
and public funds, the interests of the Government, for the most part, 
would appear to be protected by the surety of the former postmaster. 

No person is entitled to claim the salary of an office for any period 
prior to becoming invested with the legal title to the office in the 
absence of a statute specifically providing therefor. Provision has 
been made by statute, act of March 1, 1921, 41 Stat. 1151, for the 
Postmaster General to designate some person to act as postmaster at 
a vacant office until a regular appointment can be made, and the act 
of March 3, 1879, 20 Stat. 362, authorizes the person so designated to 
receive the compensation of the office (13 Comp. Dec. 657), but there 
is no authority under existing law for a person who voluntarily 
assumes the duties of an office without such designation to receive the 
compensation of the office. 

It would seem that the necessity for a volunteer to take charge of 
the office might be obviated by the designation in advance of some 
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person—a member of the postmaster’s family or some other com- 
petent and responsible person—to assume charge as acting postmaster 
upon the death, disappearance, or incapacity of the postmaster. A 
person assuming charge of an office under such a designation would, 
under the provisions of the act of 1879, supra, be entitled to the 
salary thereof. It is possible, of course, that it would not be desir- 
able for a member of the postmaster’s family or other person pre- 
viously designated to take charge of the office in case the postmaster 
should be removed for cause. But in such cases the fact of the 
removal and the necessity for the designation of an acting postmaster 
would be known simultaneously with, if not in advance of, the 
vacancy, and a person to take charge could be designated by tele- 
graph. It is not apparent how such procedure should involve any 
serious administrative difficulties, but should there be any insur- 
mountable objections to such procedure, the only alternative would 
appear to be to submit the matter to the Congress for its considera- 
tion whether additional legislation in the matter shall be enacted, and 
in that connection it is noted that the current appropriation for the 
payment of the salaries of postmasters, 47 Stat. 1509, is worded as 
follows: 

For compensation to postmasters and for allowances for rent, light, fuel, and 
equipment to postmasters of the fourth class, $46,000,000. 
It is believed that the situation here presented could be met by insert- 
ing in this appropriation for the fiscal year 1935 and thereafter, 
between the word “ postmasters” and the word “and” in the first 
line thereof, the following: 


including compensation as postmaster to persons who, pending the designation 
of ‘an acting postmaster, assume and properly perform the duties of postmaster 
in the event of a vacancy in the office of postmaster of the third or fourth 
class. 


(A-51307) 
PENSION CHECKS 


The effective date of the repeal made by section 17, title I, of the act of March 
20, 1933, 48 Stat. 11, of the provisions o! prior pension laws to the effect 
that the proceeds of a pension check weuld constitute assets of the estate 
of the pensioner if death occurred on or after the last date covered by the 
check, was not the date of the act of March 20, 1923, but June 30, 1933, 
to which date pensions under prior laws were authorized to continue. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
October 20, 1933: 


There has been filed in this office the claim of Joseph Wicks, special 
administrator of the estate of Henry G. Caskey, deceased, for pro- 
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ceeds of pension checks no. 10839772, drawn March 4, 1933, and no. 
11659785, drawn May 4, 1933, for $60 each, by J. B. Schommer. 
symbol 11-582, in favor of Henry G. Caskey, S.C. 1673682, who died 
May 11, 1933. 

The administrative report in the case under date of September 1, 
1933 (DAH-AF), by the Director of Finance, Veterans’ Adminis- 
tration, is as follows: 


Receipt is acknowledged of your letter dated August 11, 1933, relative to 
checks #10839772 drawn March 4, 1933, and #11659785 drawn May 4, 133, 
for $60 each, by J. B. Schommer, Symbol No. 11-532, in favor of the above 
cited Spanish-American War veteran who served as a trumpeter, Troop B, 3d 
U.S. Vol. Cav., and who died on May 11, 1933. 

The act of May 1, 1926, which provided that a check shall become an asset 
of the estate of a deceased pensioner in the event of the death of the pensioner 
on or after the last day of the period covered thereby, was repealed by the act 
of March 20, 1933. As this pensioner died after March 20, 1933, the checks re- 
ferred to in your letter are not assets of the pensioner’s estate and should be 
cance'ed. 

There is attached a copy of the opinion of the Solicitor of this Administration 
relative to the effect of the act of March 20, 1933, upon checks involvilig service 
during the Spanish-American War and subsequent thereto. 


The provision in question in the prior pension law of May 1, 1926, 
44 Stat. 383, is as follows: 

* * * and the issue of a check in payment of a pension for which the 
execution and submission of a voucher was not required shall constitute pay- 
ment in the event of the death of the pensioner on or after the last day of the 
period covered by such check, and it shall not be canceled, but shall become an 
asset of the estate of the deceased pensioner. 


Section 17, title I, of the act of March 20, 1933, 48 Stat. 11, pro- 
vides, in part, as follows: 


All public laws granting medical or hospital treatment, domiciliary care, com- 
pensation and other allowances, pension, disability allowance, or retirement pay 
to veterans and the dependents of veterans of the Spanish-American War, in- 
cluding the Boxer rebellion and the Philippine insurrection, and the World War, 
or to former members of the military or naval service for injury or disease 
incurred or aggravated in the line of duty in the military or naval service 
(except so far as they relate to persons who served prior to the Spanish-Ameri- 
can War and to the dependents of such persons, and the retirement of offivers 
and enlisted men of the Regular Army, Navy, Marine Corps, or Coast Guard) 
are hereby repealed, und all laws granting or pertaining to yearly renewable 
term insurance are hereby repealed, but payments in accordance with such 
luws shall continue to the last day of the third calendar month following the 
month during which this act is enacted. The Administrator of Veterans’ 
Affairs under the general direction of the President shall immediately cause to 
be reviewed all allowed claims under this act, authorize payment or allowance 
of benefits in accordance with the provisions of this act commencing with the 
first day of the fourth calendar month following the month during which this 
act is enacted and notwithstanding the provisions of section 9 of this act, no 
further claim in such cases shall be required: * * * 


In an opinion of August 23, 1933, copy of which was forwarded 
to this office with the administrative report, the solicitor of the Vet- 
erans’ Administration, after quoting and citing provisions in other 
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prior pension laws similar to the provisions quoted above from the 
act of May 1, 1926, concluded as follows: 

They are not laws “granting pensions” in the full sense of the term as 
used in section 17 of Public, No. 2, 73d Congress. They are, however, statutes 
defining a right in the proceeds of the pension check after its issue. (The 
ordinary rule is that a check is not payment, and therefore not reduced to 
possession of the pensioner, until it is collected by the payee.) They are, how- 
ever, so closely related to the laws granting pensions which were repealed as to 
partake of their nature and go with them in the repeal. 

All rights to which pensioners are entitled subsequent to March 20, 1933 
(except those whose pensions are based on service prior to the Spanish- 
American War), are encompassed by Public, No. 2, and the regulations issued 
thereunder. They do not contain provisions like those in question and I am 
constrained to the opinion that the latter have no effect subsequent to March 20, 
1933, except in cases involving service prior to the Spanish-American War. 
Checks issued to pensioners whose death occurred prior to March 20, 1933, are 
not affected by the repeal. 

While the conclusion of the first paragraph last above quoted to the 
effect that section 17, tite I, of the act of March 20, 1933, repealed 
the provisions in prior laws granting pensions to the veterans of 
the specified wars regarding the disposition of unpaid pensions after 
the death of the pensioner would appear to be justified, I cannot 
agree with the conclusions in the second paragraph as to the effective 
date of repeal. 

It is specifically provided in section 17, title I, of the act of March 
20, 1933, that “ payments in accordance with such laws shall continue 
to the last day of the third calendar month following the month 
during which this act is enacted ”, and further provides for the review 
of all pensions claims under the new act and, if allowed to commence 
“ with the first day of the fourth calendar month following the month 
during which this act is enacted.” Therefore, the effective date of the 
repeal of the prior laws granting pensions to the veterans of the 
specified wars was not March 20, 1933, but the last day on which 
the pensions were payable under the prior laws, viz, June 30, 1933. 
It would be unreasonable to conclude that section 17, title I, of the 
act of March 20, 1933, authorized continuance of the issuance of 
pension checks under prior laws, but that all the other provisions of 
the prior laws relative thereto were repealed effective March 20, 1933. 

You are advised, therefore, that the proceeds of any pension check 
issued on or prior to June 30, 1933, under the act of May 1, 1926, 
supra, or other prior laws granting pensions to the veterans of the 
specified wars, containing a provision similar to the one here under 
consideration, which were repealed under the act of March 20, 1933, 
constitute an asset of the estate of the pensioner if death occurred, 
either prior or subsequent to June 30, 1933, but on or after the last 
date of the period covered by such check, which period expired on 
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or prior to June 30, 1933. In other words, if a pension check was 
issued pursuant to a prior pension law containing a provision similar 
to the one here under consideration which was repealed by the act 
of March 20, 1933, covering pension for a period expiring on or prior 
to June 30, 1933, and death of the pensioner occurred on or after the 
last date of the period covered by the check either prior or subse- 
quent to June 30, 1933, the proceeds constitute an asset of the estate 
of the pensioner. 

Accordingly, payment of the two pension checks above described 
will be authorized by this office on the endorsement of Joseph Wicks 
as special administrator of the estate of Henry G. Caskey, deceased. 


(A-51368) 


ECONOMY ACT, AMENDED—COURT REPORTERS—NOTARIES 
PUBLIC 


Where authority exists for obtaining reporting services by contract and they 
are so obtained after advertising and award to the lowest qualified bidder, 
the consideration for the contract is not subject to any percentage 
reduction under the Economy Act. 

Stenographie services performed personally by notaries public designated to 
tuke depositions constitute services in or under a branch of the Govern- 
ment service and the compensation for such services is subject to the 
percentage reduction under the Economy Act, but stenographic services 
hired by a notary public constitute reimbursable expenses and are not sub- 
ject to reduction. Nor is any reduction applicable to the cfficial charges for 
administering ouths and affixing official notary seal. 


Comptroller General McCarl to the Attorney General, October 23, 1933: 


There has been received your letter of October 4, 1933, as follows: 


Reference is made to Notice of Exception, Form 2084, dated September 12, 
1933, disullowing $4 of a $48.00 payment to Bernard A. Carlin, court reporter, 
on voucher 591, December quarter, 1982, account of J. A. Stafford, U.S. marshal, 
Mobile, Ala. (symbol 31396). 

This office interposes no objection to the action of the Audit Division respect- 
ing the disallowance in point. However, in making the disallowance, the fol- 
lowing language was used: 

“It was held in A-50120, Aug. 14, 1933, that Justice Circular No. 2372, dated 
March 29, 1933, in exempting contract court reporters from percentage ceduc 
tion in compensation, failed to distinguish between the different classes of 
court reporting; and that where a reporter personally performs the service for 
which payment is made, whether under formal contract or otherwise, the 
payment is subject to percentage deduction.” 

The sentence in Department Circular 2372 that “ Expert witnesses and con 
tract court reporters are exempt from the percentage reduction in compensa- 
tion” was based upon your decision of September 2, 1932, 12 C.G. 322, wherein 
it is held, quoting in part: 

“Where the service performed under a contract is such that it may be 
covered by specifications and the contract therefor awarded either to an in 
dividual, a firm, or a corporation, there is not involved the rendering of services 
of any person in or under any branch or service of the Government within 
the meaning of the definition of the terms ‘ officer’ and ‘employee’ in section 
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104 of the Economy Act, and the contract payments to the holder of such a 
contract, whether a corporation, a firm, or an individual, are not subject to 
percentage or other reductions under the provisions of title I of the Economy 
Act. As the contracts for court-reporting service may be covered by specifica- 
tions, submitted to competition, and awarded either to an individual, a firm, or 
a corporation, the rule above stated is applicable, and, accordingly, the con- 
tract payments are not subject to reductions under the provisions of title I 
of the Economy Act.” 

uae decision of August 14, 1933, A-50120, relied upon by the Audit Division, 
states in part: 

“Where a reporter personally performs the service for which he is hired 
he performs services ‘in or under’ a branch of the Government of the United 
States and his c »mpensation is subject to the reductions required by the Economy 
Act of June 30, 1932, for the period July 1, 1932, to April 1, 1933, or by the 
act of March 20, 1933, thereafter. Where, however, the reporting services are 
contracted for and are not performed by the contractor in person but by such 
persons as he may select and hire for that purpose, the matter is contractual 
and the consideration for the contract is not subject to reduction. A-48740, 
June 8, 1933, and A-48944, July 1, 1933.” 

The decision of June 3, 1933, A-48740, relates to reporters in cases before 
the Court of Claims whose services are not secured after preparation of specifi- 
cations, advertisement, and award of contract. It seems that the court-murtial 
reporters, involved in the decision of July 1, 1933, A-48944, were hired or 
selected without regard to specifications, advertisement, or award of formal 
contract. It is not believed either decision definitely reverses the earlier de- 
cision of September 2, 1932, 12 C.G. 322, wherein you specifically held that the 
compeusation of the holder of such a contract, even as an “ individual”, is not 
subject to the deduction; nor that the decision of August 14, 1933, A-50120, justi- 
fies the broad language used by the Audit Division in the notice of exception. 

I, In view of the construction placed upon your latest decision, by the Audit 
Division, kindly advise (a) as to whether deductions are required to be made 
from payments to individual reporters, who personally do the reporting, under 
formal contracts awarded to the lowest bidder as the result of advertised 
specifications. Please refer to contracts J 9435, with E. W. Powers; J-9486, 
A. O. Ray; and J-9575, Norbert O'Leary. It should be noted that contract 
J-8615 with C. R. Triay, referred to in the submission resulting in your de- 
cision of September 2, 1932, was with an individual and was purposely included 
on account of the personal-service feature. 

(b) If your reply is in the affirmative, what deductions, if any, must be 
made from payments where the reporter is obliged to secu-e the services of 
additional reporters in order to furnish copy (as in daily copy cases), and the 
Government pays a second per diem to the contract holder, for each additional 
reporter, it being understood that the contractor performs part of the work 
personally ; see contract J-9577, with George A. Bailey. In this connection see 
the decision of August 28, 1933, A-50459, wherein it is stated “if the services 
are rendered by persons selected and employed by the contractor, the considera- 
tion fixed in the contract is not subject to any reduction under the Economy 
Act.” 

II. The Department is advised that the Audit Division, subsequent to you! 
decision of Aug. 28, 1933, A-50459, has been questioning payments made to 
notaries public for services in connection with the taking of depositions, the 
payments being for strictly notarial services at fees or rates fixed by State stat- 
utes. There are thousands of war risk insurance cases pending, and deposi- 
tions are taken in practically all of them. Please advise whether the fees of 
the notaries public are subject to the deduction under the Economy Act. 

III. Reference is again made to the decision of August 28, 19338, A-50459, 
and to 11 Comp. Gen. 428. Assuming that the notary public renders the steno- 
graphic service personally, i.e., serves in the dual capacity of notary public 
and as stenographer, is any deduction required under the Economy Act? 


In a recent decision of October 11, 1933, to the Secretary of the 
Interior, A-51196, 13 Comp. Gen. 101, after referring to the pub- 
lished decision in 12 Comp. Gen. 322, it was stated: 
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However, where a particular reporter is designated or otherwise engaged on 
a personal-service basis for an indefinite period at so much per day or so much 
per folio, ete., to perform all the reporting services that may be required at a 
given place, the compensation or fees having been fixed under some law, 
schedule, regulation, Executive order, or departmental order in force prior to 
April 1, 1933, then such individual is to be regarded as an officer or employee 
of the Government and his compensation is subject to the 15-percent reduc- 
tion. But under the above rule quoted from the decision of September 2, 1932, 
where there is statutory authority to engage reporting services by contract and 
the services are so engaged in accordance with the laws relating to such con- 
tracts, the fact that the contract may be awarded to an individual who does 
all the reporting himself does not necessarily make such individual an officer 


or employee of the Government nor the compensation subject to the 15-percent 
reduction. 


Regarding the furnishing of material and equipment by a _ stenographic 
reporter, it may be stated that while the mere fact that an employee may 
furnish some material or equipment would not necessarily exempt his com- 
pensation from the 15-percent reduction, the fact as to what a reporter is 
required to furnish in addition to his services is for consideration in deter- 
mining whether the arrangement in a given case—where the engaging of 
reporting services by contract is authorized—constituted an employment or a 
contract. The mere fact that the engaging of a reporter’s services may be evi- 
denced by a form of contract rather than by a letter or notice of appointment 
is not determinative of the question as to whether the reporter is or is not an 
officer or employee. 

Contracts J-8615 with C. R. Triay, J-9435 with E. W. Powers, 
J-9486 with A. O. Ray, and J-9575 with Norbert O’Leary all appear 
to have been awarded to the lowest qualified bidder after advertising 
by circular letters sent to three or more reporters, and there appears 
to be authority of law for your department to obtain such reporting 
by contract. These contracts therefore come within the rule an- 
nounced in 12 Comp. Gen. 322, and the decision of October 11, 1933, 
supra, and the compensation paid thereunder will not be subject to 
percentage reduction under the Economy Acts. 

With respect to payments to notaries public for taking depositions, 
this office has disallowed credit for the amount of the percentage re- 
duction required under the Economy Acts insofar as it was not de- 
ducted from payments for stenographic services rendered by such 
officers personally in transcribing depositions. As to such services the 
same rules are for application as apply to court reporters, but it 
would seem that services of notaries public are not generally pro- 
cured by advertising and, accordingly, if they personally perform 
the stenographic service they are for that purpose considered as 
rendering service in or under a branch of the Government service 
and such compensation is accordingly subject to the percentage 
reductions under the Economy Acts. However, if it should become 
necessary for a notary public to hire a stenographer, the cost of 
the stenographic service becomes a reimbursable expense and not 
compensation for service of the notary public, and is not subject 
to reduction, 12 Comp. Gen. 111. The fees charged by a notary 
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public for administering oaths and affixing official seals, etc., being 
performed under his commission as notary public, are not subject to 
a percentage reduction under the Economy Acts. 


(A-50965 
TAXES—GASOLINE—NATIONAL GUARD 


Purchases of gasoline for use by the National Guard are not subject to either 
the Federal or State tax. 


Comptroller General McCarl to the Secretary of War, October 28, 1933: 


There have been brought to the attention of this office contracts 
covering purchases of gasoline by National Guard units as follows: 
W 22 mb-243, Colonial Beacon Oil Co.; W 22 mb-263, Standard Oil 
Co. of New York; and W 38 mb-185, White Star Refining Co. The 
first two contracts, executed June 20, 1933, contain the following 
provision : 

Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. If any sales tax, processing 
tax, adjustment charge, or other taxes or charges are imposed or changed by 
the Congress after the date set for the opening of this bid and made applicable 
directly upon the production, manufacture, or sale of the supplies covered by 
this bid, and are paid by the contractor on the articles or supplies herein con- 
tracted for, then the prices named in this bid will be increased or decreased 
accordingly, and any amount due the contractor as a result of such change 
will be charged to the Government and entered on vouchers (or invoices) as 
Separate items. 

The third contract, executed August 16, 1933, contained this pro- 
vision : 

It is understood that the prices set forth in this bid include, as a part of 
the purchase price to be paid for the supplies, all sales tax duties, imposts, 
revenues, excise, or other taxes applicable to the supplies covered by this bid 
under any Federal law in force upon the date this bid is opened. If any 
change in the amount of such taxes is made by Congress, or if any new taxes 
are made applicable to such supplies by Congress after the date of opening of 
this bid, the prices named in this bid will be increased or decreased accordingly. 

Gasoline, oil, etc., furnished on this invitation for bids will not be subject to 
taxes prescribed by Public Act. No. 154, 72nd Congress, as same is for use by 
National Guard, State of Michigan, and bids submitted hereon will not include 
this tax. State tax will not be included in price, U.S. Government exempt. 

It has been reported that the statement in the invitations for bids 
that gasoline for National Guard use will not be subject to the Fed- 
eral tax is based upon opinions of September 14, 1932, from the 
Secretary of the Treasury, and February 8, 1933, from the Com- 
missioner of Internal Revenue, copies of which have been furnished 
this office, and which were apparently based upon the theory that 
National Guard organizations are State institutions and that the 
Federal funds. after allotment to the State, become for that purpose 
State funds. As the Commissioner of Internal Revenue has primary 
jurisdiction to determine when Federal taxes on gasoline are appli- 
cable, his opinion in that matter will be accepted by this office. 
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With respect to the State taxes upon gasoline, as the purchase 
price of the gasoline is to be paid from funds appropriated by the 
Congress for an activity which is governed largely by Federal stat- 
utes and by regulations issued by the Secretary of War, the 
subjecting of such purchases to State taxation would constitute an 
interference with an agency of the Federal Government and, accord- 
ingly, contracts for gasoline for the use of National Guard units 
should contain a stipulation that the price does not include any 
State or Federal tax. See 4 Comp. Gen. 1010. 

With reference to payments under the first two contracts, evidence 
should be furnished showing whether the bid price includes any 
Federal tax and, if so, the amount thereof will be for deducting from 
the stated contract price and the contractor should be informed of 
the rulings by the Secretary of the Treasury and the Commissioner 
of Internal Revenue. 


(A-51746) 
PUBLIC BUILDINGS—GAS RATES 


As the building and grounds of the Columbia Hospital for Women are owned 
by the United States and are maintained by appropriated funds to the 
extent that the revenue from the hospital is insufficient therefor, it follows 
that the hospital is a public building of the United States within the 
purview of section 6 of the act of September 1, 1916, 39 Stat. 716, and is 
entitled to the Government rate for all gas supplied thereto by the George- 
town Gas Light Company or the Washington Gas Light Company. 


Comptroller General McCarl to the Architect of the Capitol, November 4, 1933: 
There has been received your letter of October 26, 1933, as follows: 


The following is presented for your consideration and an expression of your 
views with reference to the same will be appreciated. 

The Columbia Hospital for Women and Lying-In Asylum is housed in build- 
ings erected and paid for by the Government on Government-owned land. 

For some years, the Congress provided appropriations in the act making 
appropriations for the government of the District of Columbia, for general re- 
pairs and additional construction and for expenses of heat, light, and power 
for the hospital, but this was discontinued beginning with the fiscal year 1934, 
when the appropriation was reduced to $5,000 for general repairs only. 

The hospital is now receiving the advantage and benefit of Government 
rates for electric current and I have to request if the same advantage and 


benefit might be made available to this institution for the gas necessary in 
its operation? 


Section 6 of the act of September 1, 1916 (39 Stat. 716), provides: 
That hereafter no part of any money appropriated by this or any other 
act shall be used for the payment to the Washington Gas Light Company or 
the Georgetown Gas Light Company for any gas furnished by said companies 


for use in any of the public buildings of the United States or the District of 
Columbia at a rate in excess of 70 cents per one thousand cubic feet. 


The building and grounds of the Columbia Hospital for Women 
were acquired by the Government pursuant to the act of June 10, 
1872 (17 Stat. 360), which provided : 
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For purchase of the building now occupied by said hospital, with forty 
thousand feet of ground, twenty-five thousand dollars: Provided, That the title 
to said real estate shall be vested in the United States for the use of said 
hospital, and that no part of the real or personal property now held or to be 
hereafter acquired by said institution shall be devoted to any other purpose than 
a hospital for women and lying-in asylum without the consent of the United 
States; and that in addition to the directors, whose appointments are now 
provided for by law, there shall be three other directors appointed in the 
following manner: One Senator by the President of the Senate, and two 
Representatives by the Speaker of the House; these directors shall hold their 
office for the term of a single Congress, and be eligible to a reappointment. 


The old buildings were replaced under appropriations made by 
acts of June 26, 1912, 37 Stat. 172; June 23, 1913, 38 Stat. 26; 
August 1, 1914, 38 Stat. 625; and January 13, 1927, 44 Stat. 971. 
In addition to regular annual appropriations for repairs, additional 
appropriations have been made in the past to meet the deficiencies 
resulting from the care of indigent patients. In the more recent 
years, however, the receipts from pay patients have apparently been 
sufficient for the care of all patients, appropriations being confined 
to repairs, heat, light, and power. The hospital being owned by the 
United States and any deficiency in income being appropriated by 
the Federal Government, the building is undoubtedly a public build- 
ing “of the United States or the District of Columbia” and, ac- 
cordingly, it is entitled to the benefit of the rates established by 
the act of September 1, 1916, supra, for gas furnished by the Wash- 


ington Gas Light Co. or the Georgetown Gas Light Co. for use in 
said building. 


(A-51881) 
CONTRACTS—CODES OF FAIR COMPETITION—MONOPOLIES 


Where there is a monopoly for the rendition of services, such as street-car 
companies, and the companies having the monopoly are not signers of the 
President’s Reemployment Agreement or an applicable code of fair competi- 
tion, such fact need not preclude the United States under the Executive order 
of August 10, 1933, from purchasing such street-car tokens as may be re- 
quired in the public service for transportation from such companies. 


Comptroller General McCarl to the Secretary of State, November 8, 1933: 
There has been received your letter of November 3, 1933, as follows: 


Under date of October 31, 1933, the Department placed an order, a copy of 
which is enclosed, for 134 car tokens with the Washington Railway and Electric 
Company of this city. The customary voucher was mailed with the order. The 
order was not filled and the voucher was returned unsigned for the reason that 
that company is not as yet operating under the provision of the N.R.A. code. 
The Capital Traction Company is unable to sign the voucher for a like reason. 
As the Department is in urgent need of car tokens, it will be appreciated if you 
will furnish an advance decision as to the legality of a purchase of this nature 
from a concern not operating under a code. 


The Executive order of August 10, 1933, which is quoted in 13 


Comp. Gen. 65, 67, and need not be quoted herein, requires every 
contract for supplies to contain a provision that the contractor shall 
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comply with the applicable approved code of fair competition or the 
President’s reemployment agreement. Car tokens would not appear 
to be materials or supplies within the terms of said Executive order, 
and you are advised that since the tokens represent service to be 
rendered and there is no competing service in Washington, the tokens 
may be procured from the street-car companies in Washington, in the 
absence of other objection, even though such companies may not be 
operating under any approved code or President’s reemployment 
agreement. 


(A-47742) 


PRESIDENT’S REEMPLOYMENT AGREEMENT—FILING OF BY 
BIDDERS 


The National Industrial Recovery Act of June 16, 1933, 48 Stat. 195, authorized 
the President under stated conditions to enter into agreements with and to 
approve voluntary agreements between and among persons engaged in trade 
or industry. 

The purpose and intent of the National Industrial Recovery Act and the Presi- 
dent’s action thereunder had the single purpose to secure through patriotic 
cooperation, increased wages, and employment of those out of work. 

The vital things in the President’s reemployment program under the National 
Industrial Recovery Act are acceptance.and faithful observance by employ- 
ers of the covenants of his tendered agreement to the end that wages be 
increased and new employment created. The filing of agreements, ete., 
involves that which in a large part may operate beneficially only to the 
signer. 

Section 3709, Revised Statutes, requires that contracts on behalf of the Govern- 
ment be let to the lowest responsible bidder; and when it is disclosed that 
the low bidder had signed the President’s reemployment agreement and was 
complying with the covenants thereof at the time of submitting its bid, 
the appropriation involved would not be available for payments under a 
contract awarded to other than such low bidder on the ground that the 
low bidder had not filed its agreement. 


Comptroller General McCarl to the Secretary of the Treasury, November 8, 
1933: 


There has been received your letter of October 30, 1933, as follows: 


Reference is made to your letters of October 14, and October 27, 1933 
(A-47742), relative to the bidding for the construction of the New York City 
post office annex, and asking for a report regarding such bidding, in view of, 
first, a protest tiled by James Stewart & Co., Inc., since withdrawn, and second, 
a later protest from the George F. Driscoll Company. 

The New York post office annex was started under an authorization of 
Congress in the Second Deficiency Act for the fiscal year 1929, approved March 
4, 1929 (45 Stat. 1660), in which the acquisition of a site was authorized, with a 
limit of cost of $1,500,000. This act was amended by the Second Deficiency 
Act for the fiscal year 1980, approved July 3, 1930 (46 Stat. 901), authorizing 
the purchase of additional land for the enlargement of the post office in New 
York City, at a total cost not to exceed $2,500,000, and construction of the 
annex building, including incidental changes in the present building and its 
fixed equipment, at a limit not to exceed an estimated total cost of $7,000,000. 

The additional land was purchased, and out of the $7,000,000 construction 
fund the substructure of the annex was erected in accordance with the pro- 
cedure set forth in your decision of March 38, 19382 (A-40582). 

On February 28, 1933, bids were opened for the completion of the construc- 
tion of the building. The bids submitted are shown on the attached copy of 
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the synopsis of bids. In connection with this case you rendered your decision 
of March 18, 1933 (A-47742), relative to the qualifications of the low bidder, 
the D. M. W. Contracting Company, Inc. 

The substructure was completed from the lump-sum appropriation for carry- 
ing out the regular building program. Shortly after March 4, 1933, and before 
an award was made on the superstructure bids, the building program was 
arrested, pending a further study thereof. In the meantime, the National 
Industrial Recovery Act became a law, and it was finally determined that any 
further Federal building program should be carried out with funds allotted 
by the Emergency Public Works Administration. 

Allotment was made, in due course, and all money now availabie for 
the superstructure has been furnished by the Emergency Public Works 
Administration. 

The use of Emergency Public Works allotments requires that the bidding be 
carried out in accordance with the provisions of Bulletin No. 51 “ Information 
Relating to the Negotiation and Administration of Contracts for Federal Proj- 
ects under title II of the National Industrial Recovery Act”, and the execution 
of the contract on United States Government Form of Contract, No. P.W.A. 51. 

Particularly in view of the minimum wage scale set up by the Public Works 
Administration and section 53, “N.R.A. Requirements” of Bulletin 51, which 
became effective after the original bidding, it was necessary either to take new 
bids or to secure supplemental bids, in order to bring the bidding within the 
scope of the new requirements. Accordingly, supplemental bids were opened on 
October 2, 1933, and four of the original bidderg responded. 

On the face of the synopsis, the George F. Driscoll Company is the low bidder, 
and James Stewart & Co., Inc., the second bidder. The protest of the George F. 
Driscoll Company and the withdrawn protest of the James Stewart Company 
seem to be based upon differing opinions as to the compliance of the low bidder 
with section 53 of Bulletin 51. 

In connection with its consideration of the supplemental bids, the Department 
hag before it a report from the Office of the Chief Inspector of the Post Office 
Department relative to the filing of the President’s Reemployment Agreement by 
the George F. Driscoll Company, and opinion of the Attorney General dated 
October 25, 1933. The Department also has a letter of October 5, 1933, from the 
Driscoll company in which it contends that only when its bid is accepted, rather 
than received, is it necessary to sign the President’s Reemployment Agreement, 
and a copy of the protest of the James Stewart Company which was filed with 
you on October 13th and withdrawn on October 16th. 

All pertinent papers in this matter, including copies of the supplemental speci- 
fications, are transmitted to you herewith, with the request that they be 
returned when they have served your purpose. 


The public building project here involved—superstructure of the 
United States post office annex, New York, N.Y.—while originally 
provided for otherwise is now for accomplishment with moneys 
allotted by the Administrator, Federal Emergency Administration 
of Public Works under authority vested in the President and by him 
delegated to the Administrator, from the $3,300,000,000 appropriated 
for the purposes of the National Industrial Recovery Act. 

A question having arisen in connection with the request for bicds, 
the bids as received, and the status of the bidders, as to the legality 
of payments to be made under said appropriation after award and 
contracting, such question is for decision before administrative action 
making award in order that complications and possibly serious and 
costly consequences may be avoided. The duty to determine the 
legality of uses and proposed uses of appropriations is one devolving 
upon this office. The question here involved will be considered and 
determined accordingly. 
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The availability of appropriated moneys to make payment under 
a contract requires, among other things, that the contract be legal, 
which, in turn, requires that it be let to the lowest responsible bidder 
on the basis of specifications affording all qualified bidders an 
opportunity for full and free competition. Section 3709, Revised 
Statutes of the United States. 

The decisions of this office have been uniform to the effect that 
the advertised specifications must state the Government’s need in 
such terms as to permit of full and free competition in bidding 
thereon and that the contract must be awarded to the lowest 
responsible bidder whose bid conforms to the specifications. 

Pursuant to invitation by the Treasury Department bids supple- 
mental to those opened February 28, 1933, were opened on October 2, 
1933, and it was found that of the four original bidders responding 
and on a work involving an expenditure slightly in excess of 
$4,000,000 George F. Driscoll Co. was low by approximately 
$112,000, with James Stewart & Co. the next low bidder. 
Award to such low bidder was objected to and withheld because said 
bidder “had not signed President reemployment agreement nor any 
construction code accordance requirements Bulletin fifty-one, part 
two, section fifty-three relative N.R.A. requirements.” No other 
cause for rejection has been brought to the attention of this office 
and the question thus presented will be considered and determined 
on the theory no other cause for rejection exists. 

There was made a part of the specifications as issued for such 
supplemental bids the Bulletin No. 51, issued by the Federal Emer- 
gency Administration of Public Works on September 7, 1933, 
referred to in reason above stated for withholding award to the low 
bidder. Said bulletin and section 53 thereof as the same may have 
relation to the question for decision will be hereinafter considered. 

The National Industrial Recovery Act of June 16, 1933, 48 Stat. 
195-211, covered a broad field but to the extent here material declared 
the existence of a national emergency productive of widespread un- 
employment and disorganization of industry; stipulated a policy 
to accomplish recovery; provided for the establishment of new 
agencies and the utilization of existing agencies to carry out such 
policy; empowered the President to approve codes of fair competi- 
tion for trades or industries or subdivisions thereof, with specific 
provision that, “After the President shall have approved any such 
code, the provisions of such code shall be the standards of fair 
competition for such trade or industry or subdivision thereof”; 
provided punishment for violation of any provision of an approved 
code of fair competition; authorized the President under stated con- 
ditions to enter into agreements with, and to approve voluntary 
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agreements between and among, persons engaged in trade or in- 
dustry; and, by title II, authorized the President to create a Fed- 
eral Emergency Administration of Public Works with authority 
therein and under the direction of the President, to prepare a com- 
prehensive program of public works, including among other things 
the construction, repair, and improvement of public buildings; and 
for the carrying out of such program of public works and the other 
purposes of the enactment there was provided by the act of June 
16, 1933, 48 Stat. 275, an appropriation in the sum of $3,300,000,000. 

Doubtless because it would require months, under most favorable 
conditions, to work out the details, draft and promulgate codes of 
fair competition for any appreciable portion of the numerous trades 
and industries for consideration, and the condition of unemployment 
was daily growing more aggravated, the President on July 27, 1933, 
and as a “part of a Nation-wide plan to raise wages, create em- 
ployment, and thus increase purchasing power and restore busi- 
ness”, appealed to all employers to join him in agreement with 
provisions for conduct purposed to bring about such result. The 
form of agreement employed, known as the President’s reemploy- 
ment agreement, stipulated among other things, paragraph 13, as 
follows: 
This agreement shall cease upon approval by the President of a code to 
which the undersigned is subject; or if the N.R.A. so elects, upon submission 
of a code to which the undersigned is subject and substitution of any of its 
provisions for any of the terms of this agreement. 

The Administrator, National Recovery Administration, to whom 
the President delegated certain of his authority under title I of 
the act of June 16, 1933, reported to this office October 31, 1933, that 
while no code of fair competition for the construction industry, the 
industry here involved, had been approved by the President, a code 
for such industry had been submitted on August 25, 1933, and from 
National Recovery Bulletin No. 6, pages 45-46 (Code No. 1616-2-31. 
Release No. 300-E), it appears the provisions there quoted were sub- 
stituted by the Administration for certain provisions theretofore 
appearing in the President’s reemployment agreement. 

On September 7, 1933, there was issued by the Administrator, 
Federal Emergency Administration of Public Works, to whom the 
President had theretofore delegated certain of his authority under 
title II of the act of June 16, 1933, Bulletin No. 51, hereinbefore 
mentioned, entitled “Information Relating to the Negotiation and 
Administration of Contracts for Federal Projects Under Title II of 
the National Industrial Recovery Act”, and there appears therein 
a section as follows: 
Sec. 53. N.R.A. requirements.—(a) No bids will be accepted from any con- 


tractor who has not signed and complied with the applicable approved code of 
fair competition adopted under title I of the National Industrial Recovery Act 
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for the trade or industry or subdivision thereof concerned, or, if there be no 
such approved code of fair competition, who has not signed and complied with 
the provisions of the President’s reemployment agreement. 

The matter for decision is whether, by reason of the provision 
quoted, the appropriation involved could be legally employed in 
making payments, otherwise lawful, to the low bidder, George F. 
Driscoll Co., if awarded the contract, and necessarily the further 
question whether the appropriation would be available to make 
payments under a contract awarded to other than said low bidder. 

The bids here involved—supplemental to those opened February 
28, 1933—-were opened October 2, 1933. 

George F. Driscoll Co. has duly signed the President’s reemploy- 
ment agreement and as filed the agreement shows execution on Sep- 
tember 29, 1933. It appears, however, that such agreement was not 
received in the New York City office, United States Department of 
Commerce, for filing, until October 5, 1933, and the envelope in 
which received is postmarked 8:30 p.m., October 4, 1933, Grand 
Central annex, New York. 

In failing to have its signed agreement in the local office of the 
Department of Commerce prior to the opening of bids on October 2, 
1933, the low bidder violated no covenant with the President, but due 
to the fact it might and may have been transmitted for filing after 
the bids were opened disclosing the company as low bidder, and 
might not otherwise have been filed, it is suggested that section 53 of 
Bulletin No. 51, Federal Emergency Administration of Public Works 
hereinbefore quoted, may require rejection. 

The procedure under the President’s reemployment program, as 
set out in Bulletin No. 3, National Recovery Administration, con- 
templates that signed agreements be transmitted by mail to the local 
office of the Department of Commerce—in the instant matter the 
local office in New York City—and that thereafter the signer may 
sign a “ certificate of compliance ” and by delivering same to the local 
postmaster obtain the posters, etc., with which to evidence his adher- 
ence to the President’s plan. 

While full cooperation with those administering the movement in- 
cludes prompt filing of agreements and obtaining the posters, etc., to 
the end that the purchasing public may have means to distinguish 
those so signifying a purpose to aid the movement, there is involved 
therein that which in large part may operate beneficially only to the 
signer while the vital things in the President’s reemployment pro- 
gram are, acceptance and faithful observance by employers of the 
covenants of his tendered agreement, to the end that wages may be 
increased and new employment created. 





126 DECISIONS OF THE COMPTROLLER GENERAL 


It seems unnecessary at this time to determine whether, as urged, 
the provisions of section 53 of Bulletin 51, Federal Emergency Ad- 
ministration of Public Works so go beyond and supplement the law 
as to be without force or effect under the rule stated in numerous 
cases, including United States v. 200 Barrels of Whiskey, 95 U.S. 
571; United States v. Eaton, 144 U.S. 677. The evident purpose of 
the provision is to encourage support for the President’s reemploy- 
ment program and faithful observance of codes of fair competition 
by those subject thereto. Efforts prompted by so worthy a motive 
are not to be discouraged. 

Disregarding all questions going to the legality, force, and effect 
of the provision, what does it require and what is its application to 
the facts in the instant case? What does the language employed con- 
vey to the man in business who possibly has infrequent occasion to 
bid on a Government project? Note its provisions: “ No bids will 
be accepted from any contractor who has not signed and complied 
with the applicable approved code . . . or, if there be no approved 
code ... who has not signed and complied with the President’s 
reemployment agreement.” ‘The low bidder interpreted these pro- 
visions as permitting compliance therewith at any time before final 
action by the Government on the bids and contends that had the 
intention been to restrict bidding to only those who had theretofore 
not only fully complied with the President’s request by signing the 
agreement and observing the covenants thereof but had completed 
all procedural formalities administratively attached thereto, un- 
doubtedly the provision would have been made to read “ No bids 
will be considered ” rather than “ No bids will be accepted ”, and that 
if the filing of the signed agreement had been intended as a necessary 
prerequisite to bidding or to an award, the provision would have so 
stipulated, whereas it eliminates only those who have “ not signed 
and complied with ” the President’s reemployment agreement. 

If such was not the intent of the provision then unquestionably 
the language employed leaves ample room for such an understand- 
ing of the intent and purpose. 

There is another element which possibly added to the confusion. 
While it appears no code of fair competition for the construction 
industry has been approved by the President there was submitted a 
proposed code on behalf of the industry on August 25, 1933, and 
with respect to which the National Recovery Administration took 
action apparently authorizing substitution of certain of its provi- 
sions for certain provisions of the President’s reemployment agree- 
ment, and because of such action and the provisions of paragraph 13 
of the President’s agreement there was apparently doubt in the minds 
of some as to the exact status of such industry—whether operating 
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under the provisions of a submitted code or under the President’s 
plan. 

The record discloses that the low bidder signed the President’s 
agreement on September 29, 1933, and that said agreement is now 
on file with the proper authorities. It shows further, by a report of 
a Government inspector under date of October 11, 1933, that said 
low bidder “is paying above the N.R.A. wage scale and is conform- 
ing to the hours thereof.” Thus it appears not only that the low 
bidder had signed the President’s agreement before bidding but that 
such bidder is complying with the covenants thereof. 

When there is considered the purpose and intent of the National 
Industrial Recovery Act, the serious condition sought by it to be 
remedied, and the President’s prompt action thereunder with a 
single purpose to secure through patriotic cooperation with his pro- 
gram by employers, increased wages and employment for those out 
of work, it would appear out of line with the recovery program and 
far afield from the high plane on which the President appealed to 
employers for support of his plan to deny for other than an impelling 
reason a low bidder for public work who has in the vital things fully 
cooperated with the President’s plan. No such reason appears in 
the instant case. 

In the light of the facts appearing and the applicable law it is 
hereby decided the appropriation here under consideration is not 
available for payments under a contract for the public work bid 
upon, with other than the low bidder, the George F. Driscoll Co. 


(A-51737) 
CONTRACTS—CODES OF FAIR COMPETITION—COMPLIANCE 


Where a code of fair competition has been approved by the President for an 
industry or trade, such code is the law for all members thereof regardless 
of whether they have or have not affirmatively assented thereto, and it is 
presumed that the members thereof have complied and will comply with 
the provisions of that code where there is no proof of any violation 
thereof by such members. 

Where a bid for furnishing automobiles or trucks to the Government is sub- 
mitted by and the contract is awarded to a member of the motor vehicle 
retailing trade, not only the code for such trade but also the code for 
the automobile manufacturing industry is applicable and both such codes 
are for consideration in determining whether the terms of the contract 
are properly complied with. 

Where codes contain price-fixing rules or schedules such rules or schedules do 
not apply to sales to the Federal Government. 


Comptroller General McCarl to the Secretary of Agriculture, November 10, 


I have your letter of November 4, 1933, as follows: 


Receipt is acknowledged of your letter of October 28,.1938 (A-51737), ad- 
vising that the Northwest Motor Company of Bethesda, Maryland, has pro- 
tested the awarding of a contract for furnishing motor equipment to this De- 
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partment under proposal U.S.D.A. No. 5155, to any bidder other than said 
company. You request a full report of the facts, in order that the question 
raised by the protesting bidder may be determined by you in advance of ad- 
ministrative action purporting to obligate the appropriation involved. 

In this instance a request for proposals was sent out under date of October 
13, 1933, by the Division of Purchase, Sales, and Traffic of this Department. 
Two o’clock p.m., October 18, 1933, was originally set as the time of opening, 
but all prospective bidders were subsequently notified of a change in this re- 
spect to noon, October 21, 1933, at which time the opening actually occurred. 
A copy of the advertisement, all original bids received, and an abstract of the 
latter, are enclosed. You already have a copy of the letter addressed to the 
Secretary of Agriculture by the Northwest Motor Company, on Qctober 24, 
1933, which came to you with the protest now under consideration. 

It is to be noted that the advertisement is so worded that awards, based 
on the responses received, may be made from time to time as needs arise from 
the date of notice of award to November 30, 1933, and that the right is re- 
served, in event of development of need for trucks exceeding the rate at which 
the low bidder meeting specifications can furnish them, to meet current re- 
quirements by awarding to bidders in a position to deliver promptly; also that 
the Forest Service, in recommending the first group of awards under the pro- 
pogals (see its enclosed memorandum of October 25, 1933), invokes these special 
provisions. In view of the fact that the recommended awards, if made, involve 
rejection in toto of the proposal of the Chevrolet Motor Company (on the basis 
of delivery terms entirely incompatible with the Department’s needs), and a 
division of the business among certain other bidders in order to secure that 
immediateness of delivery which the Department requires, it will be appreciated 
if you will consider and advise the Department upon the propriety of the 
proposed awards, in the event that you find the proposal of the Northwest Motor 
Company not for consideration. If, however, you deem the latter proposal as 
entitled to consideration, the Department wishes to point out that it must re- 
serve the right to apply delivery conditions and requirements in its considera- 
tion of said proposal. 

As to the appropriations which the proposed purchases will involve: The 
initial purchase of 1,000 units will be chargeable to the Emergency Con- 
servation Fund (Civilian Conservation Corps). Later purchases, however, 
although principally chargeable to this fund, may involve some expenditures 
under allotments by the Federal Emergency Administration of Public Works. 

The Forest Service has very urgent need for this equipment in connection 
with the transfer, now being made, of civilian camp personnel to more southerly 
locations and the work to be carried on there; an early determination by 
you of the matters in issue is accordingly earnestly requested. 


Paragraph 3 of “General Clauses” forming a part of the adver- 
tised specifications and to become a part of the contract, contains 
the following provisions: 


3. (a) The contractor shall comply with all provisions of the applicable 
approved code of fair competition for the trade or industry or subdivision 
thereof concerned, or, if there be no approved code of fair competition for 
the trade or industry or subdivision thereof concerned, then with the pro- 
visions of the President’s Reemployment Agreement promulgated under au- 
thority of section 4 (a) of the “Act to encourage national industrial recovery, 
to foster fair competition, and to provide for the construction of certain useful 
public works, and for other purposes”, approved June 16, 1933 (Public, No. 
67, 73d Congress), or any amendment thereof, without regard to whether 
contractor is himself a party to such code or agreement. 

Provided that where supplies are purchased that are not mined, produced, 
or manufactured in the United States the special or general code of fair prac- 
= shall apply to that portion of the contract executed within the United 

tates, 

(b) If the contractor fails to comply with the foregoing provision, the Gov- 
ernment may by written notice to the contractor terminate the contractor's 
right to proceed with the contract, and purchase in the open market the unde- 
livered portion of the supplies covered by the contract and the contractor 
and his sureties shall be liable to the Government for any excess cost occasioned 
the Government thereby. 
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The Northwest Motor Co. proposes to furnish trucks manufactured 
by the Ford Motor Co., and in a letter of October 21, 1933, trans- 
mitting its bid, appears the following statement: 


Bidder hereby certifies that it has complied with the provisions of the N.R.A., 
but has no authority to make any statement in regard thereto respecting any 
of the manufacturers from whom it purchases the parts, vehicles, and equipment 
it offers in this bid. The manufacturers are in no respect a party to this bid. 


In the consideration of the bids received in this instance a question 
appears to have arisen as to whether the fact that the Ford Motor 
Co. had not signed the President’s reemployment agreement or the 
“ assent form ” signifying affirmatively its assent to the Code of Fair 
Competition for the Automobile Manufacturing Industry precludes. 
acceptance of the Northwest Motor Co.’s bid. 

The President’s reemployment agreement is not for consideration 
here because there has been approved by the President, pursuant to 
section 3, title I, of the act of June 16, 1933, 48 Stat. 195, 196, a Code 
of Fair Competition for the Automobile Manufacturing Industry 


and, also, a Code of Fair Competition for the Motor Vehicle Retail- 
ing Trade. 

There appears nothing in the code for the automobile manufactur- 
ing industry nor in the act of June 16, 1933, supra, pursuant to which 
said code was adopted and approved, to require that persons or firms 
engaged in the industry sign or otherwise affirmatively signify their 
assent to the approved code. On the contrary, it seems clear from the 
plain terms of said act and the procedure under which codes are 
prepared and approved that no such signing or affirmative assent is 


necessary. In this connection the following provisions of said act 
are to be noted: 


Sec. 3. (a) Upon the application to the President by one or more trade or 
industrial associations or groups, the President may approve a code or codes of 
fair competition for the trade or industry or subdivision thereof, represented by 
the applicant or applicants * * * The President may * * * provide 
such exceptions to and exemptions from the provisions of such code as the 
President in his discretion deems necessary to effectuate the policy herein 
declared. 

(b) After the President shall have approved any such code, the provisions of 
such code shall be the standards of fair competition for such trade or industry 
or subdivision thereof. Any violation of such standards in any transaction in 
or affecting interstate or foreign commerce shall be deemed an unfair method 
of competition in commerce within the meaning of the Federal Trade Commis- 
sion Act, as amended * * * 

(c) The several district courts of the United States are hereby invested with 
jurisdiction to prevent and restrain violations of any code of fair competition 
approved under this title; and it shall be the duty of the several district 
attorneys of the United States, in their respective districts, under the direction 
of the Attorney General, to institute proceedings in equity to prevent and 
restrain such violations. 

om * 8 * . + 6 

(f) When a code of fair competition has been approved or prescribed by the 
President under this title, any violation of any provision thereof in any trans- 
action in or affecting interstate or foreign commerce shall be a misdemeanor 
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and upon conviction thereof an offender shall be fined not more than $500 for 
each offense, and each day such violation continues shall be deemed a separate 
offense. 

There is likewise for observing that there appears nothing in the 
code for motor vehicle retailing trade to require that persons or firms 
engaged in such industry sign or otherwise affirmatively signify their 
assent to such code. 

While all persons and firms engaged in an industry have a right 
under the law to participate in the formation of a code of fair 
competition for their industry, when such code is finally adopted 
and approved by the President pursuant to the above-quoted pro- 
visions of the National Industrial Recovery Act, it becomes the law 
for that industry and is binding on those members of the industry 
who took no part in its formation and do not assent to its provisions 
as well as on those who did participate in its formation and who 
may have specifically assented to its provisions. In this connection 
note section 3 (b) of the National Industrial Recovery Act, “After 
the President shall have approved any such code, the provisions of 
such code shall be the standards of fair competition for such trade 
or industry or subdivision thereof.” 

The fact that the Ford Motor Co. may not have signed assent to 
the code of its industry and indicated that it intends to comply 
with the provisions of said code seems not controlling here. Until 


it is established that one subject to a duly approved code of fair 
competition has violated its provisons it is to be assumed, as is the 
rule respecting any law, that the provisions of the code will be duly 
observed. In this connection there is noted a provision in the Ford 
Motor Co.’s printed form of sales agreement, presumably the form 
of agreement existing between said company and the Northwest 
Motor Co., as follows: 


(7) Dealer agrees specifically as follows: 

(b) To turn over immediately to company, without commission or other 
remuneration, all inquiries and orders received from the United States Gov- 
ernment or any Department thereof or from the American Red Cross, and 
to deliver company’s products to the above or on any direct sale made by 
company, when and as directed by the company, without charge for handling. 
But whatever may be the agreement or arrangement between the 
Northwest Motor Co. and the Ford Motor Co. with respect to the 
furnishing of automobiles or trucks to the Government, it may be 
said generally that in applying contract provisions designed to pro- 
mote the purposes of the National Industrial Recovery Act, there 
cannot be recognized such an independent status between the manu- 
facturers of automobiles or trucks and the sales agencies or dealers 
who contract to sell said automobiles or trucks to the Government 
as to warrant holding that such contract provisions relate only to 
the code for the Motor Vehicle Retailing Trade. 
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As to the statement made by the bidder, the Northwest Motor 
Co., in its letter of October 21, 1933, as follows: 

Bidder hereby certifies that it has complied with the provisions of the 
N.R.A., but has no authority to make any statement in regard thereto respecting 


any of the manufacturers from whom it purchases the parts, vehicles, and 
equipment it offers in this bid. The manufacturers are in no respect a party 


to this bid. 

This apparently means no more than that the bidder attempts no 
representation respecting compliance or noncompliance by “the 
manufacturers from whom it purchases the parts, vehicles, and equip- 
ment ” bid upon, with the provisions of the code or codes applicable 
to such manufacturers. It is likely the bidder has no such control 
over the manufacturers as to exact code compliance thereby and 
assuming, as stated, such manufacturers are in no respect parties to 
the bid, such facts, if facts they be, can have no effect to relieve the 
bidder from responsibility under the code for the motor vehicle 
retailing trade and the provisions of the contract in the event of 
failure of manufacturers involved to comply with the provisions of 
the Code of Fair Competition for the Automobile Manufacturing 
Industry. 

There is noted, also, a paragraph in the Northwest Motor Co.’s 
letter of October 21, 1933, as follows: 

Acceptance of this bid prior to November 2, 1933, the date the marketing 
clause of the retail automobile dealers code goes into effect is important, as 
our interpretation of that code is that no one can sell automotive parts, auto- 
motive equipment, automobiles, or automotive accessories at less than the 
retail price. This suggestion is made for the benefit of the Government as well 
as ourselves. If we are wrong in this interpretation, we desire some official 
ruling. Therefore, in order that bidder may not be in a position of ignoring 
the law, if the Government requires additional time to make the award, then 
the acceptance of our bid must be based upon the condition that the Govern- 
ment waive all questions relating to this feature of the automobile dealers code, 
and if purchase orders are awarded under this bid after November 2, 1933, the 
Government must assume all responsibility for any deviation in price as the 
result of the operation of law. 

The provisions of these codes approved by the President pursuant 
to statutory authority have the force and effect of law. Hence, the 
rules governing the construction of statutes are for application in 
construing such provisions. Therefore, under the well-established 
rule that general words in a statute do not include the Government, 
the Marketing Rules, article IV-B of the code for the motor vehicle 
retailing trade, would appear to have no application to sales to the 
Federal Government. See 13 Comp. Gen. 65; id. 76; id. 100, and 
authorities therein cited. 

Nothing has been submitted which in the light of the foregoing 
now justifies rejection of the low bid if such bid otherwise meets the 
requirements of the specifications and there follows contracting on 
the basis of the specifications as submitted for bids. 
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(A-51738) 
CONTRACTS—CODES OF FAIR COMPETITION—AWARDS 





It being presumed that all members of an industry or trade for which a code 
of fair competition has been approved by the President will comply with the 
provisions thereof, the mere fact that any such member has not pledged 
compliance would not preclude the awarding of a contract to such member, 
if the lowest bidder and otherwise acceptable, but contract provisions requir- 
ing compliance with applicable codes are proper. 


Comptroller General McCarl to the Secretary of Commerce, November 10, 
1933: 


Ihave your letter of November 3, 1933, in pertinent part as follows: 


The following information is furnished in response to your letter A-51738 of 
October 30, concerning the proposal of the Northwest Motor Company, in 
connection with motor equipment for this Department: 

The Airways Division of this Department advertised for bids (proposal 
#25641) for furnishing four passenger cars and six trucks, in accordance with 
certain conditions and specifications. Several bids were received, the lowest 
being submitted by the Northwest Motor Company, of Bethesda, Maryland, 
which proposed to furnish Ford cars within 15 days. This bid meets the speci- 
fications and conditions in all respects, except that the bidder does not guarantee 
that the manufacturer of these cars has complied with the established code of 
fair competition. Inasmuch as these cars are to be purchased from an allot- 
ment from the Public Works Administration, it is necessary for the Department 
to comply with the instructions issued by that organization. The second para- 
graph of the special contract provisions, dated October 10, 1933, contains the 
following provision taken from directions issued by the Federal Emergency 
Administrator of Public Works, under the authority delegated to him by the 
President by Executive order of August 19, 1933, no. 6252, issued pursuant to 
section 201 (a) of the National Industrial Recovery Act: 

“N.R.A. materials.—Only articles, materials, and supplies produced under 
codes of fair competition approved under title I of the National Industrial 
Recovery Act, or under the President’s reemployment agreement, shall be used 
in the performance of this contract, except when the contracting officer certi- 
fies that this requirement is not in the public interest, or that the consequent 
cost is unreasonable.” 

The Airways Division of this Department recommends in substance that 
in view of the fact that the Northwest Motor Company proposes to furnish 
cars manufactured by the Ford Motor Company, and the Ford Motor Company 
has not complied with the code of fair competition established for the auto- 
mobile industry, its bid (the Northwest Motor Company’s) be rejected and 
the next lowest bid be accepted. Upon learning of this proposed action, the 
Northwest Motor Company filed a protest with this Department against award- 
ing the contract to any other bidder. In its letter of October 25, 1933, it states 
that it has in every respect complied with the requirements of the N.R.A.., 
that its president is a local officer of the N.R.A. in Montgomery County, Mary- 
land, and that the manufacturer (the Ford Motor Company) of the cars it 
proposes to furnish is not a party to the contract. 

On October 27, 1983, Mr. Malcolm Kerlin, Administrative Assistant to the 
Secretary of Commerce, requested the Northwest Motor Company to furnish 
this Department with the agreement or contract it has with the Ford Motor 
Company. This request was made in order that this Department might ascer- 
tain whether the Northwest Motor Company is merely an “agent” of the Ford 
Motor Company or whether it is an independent dealer. In response thereto, 
the Northwest Motor Company submitted a letter dated October 28, 1933, stat- 
ing that it is a dealer and not an agent of the Ford Motor Company, and 
quoted certain clauses which it states are from the sales agreement between 
the Ford Motor Company and the Northwest Motor Company. 

Whether the Northwest Motor Company is an agent or dealer is a question 
of law to be determined by all the facts and not merely from the conclusion 


of the bidder as set forth in its letter, or solely from the fact that it is referred 
toasadealer,. * * * 
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For reasons stated in my decision to the Secretary of Agriculture, 
18 Comp. Gen. 127, in a case somewhat similar to this, the question as 
to whether the Northwest Motor Company is or is not an agent of 
the Ford Motor Company would not appear to be necessarily con- 
trolling. 

With reference to the statement in the Airways Division’s report to 
the effect that the Ford Motor Co. has not complied with the code of 
fair competition established for the automobile industry, it is noted 
that you do not state in what respect said company has not complied 
with the code approved by the President for the automobile manu- 
facturing industry, and in this connection the Administrator for 
Industrial Recovery has reported to this office in letter of November 
1, 1933, that he has not been advised of any proved violation of said 
code. 

The regulations prescribed by the President in Executive Order 
No. 6252 of August 19, 1933, referred to in your letter, provide that: 


No contractor or subcontractor on any such project who is subject to a 
ane adopted pursuant to title I of said act shall permit any employee to work 
in excess of the hours of labor prescribed in said code. * 
and while I do not find in said Executive order any specific delega- 
tion of authority to the Federal Emergency Administrator of Public 
Works to prescribe the form of contracts to be made by departments 
or establishments to which national industrial recovery funds may 
have been allotted, it would seem proper to incorporate in such con- 
tracts any reasonable provisions that may be necessary to further the 
purposes of the National Industrial Recovery Act. It is to be pre- 
sumed, however, that all members of an industry or trade for which 
a code of fair competition has been approved by the President will 
comply with the provisions thereof, and the mere fact that any such 
member has not pledged compliance should not preclude the awarding 
of a contract to such member, if the lowest bidder and otherwise 
acceptable. 


The question presented is answered accordingly. 


(A-51440) 
RETIREMENT—REEMPLOYMENT 


[f an annuitant, retired pursuant to section 8 (a) of the act of June 16, 1933, 
48 Stat. 305, because involuntarily separated after having served at least 
thirty years, is temporarily reemployed by the United States, he would again 
be eligible for an annuity under the same statute at the expiration of the 
temporary appointment, or should his temporary service be discontinued, 


prior to July 1, 1935, but not if he voluntarily separates from the temporary 
service, 


8§2108°—34——-10 
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Acting Comptroller General Golzé to the Administrator of Veterans’ Affairs, 
November 11, 1933: 


There has been received your letter of October 11, 1933, as follows: 


The special thirty-year retirement provision of the Independent Offices Appro- 
priation Act, 1934, reads: 

“Sec. 8 (a). Whenever at any time hereafter prior to July 1, 1935, any 
employee of the United States or the District of Columbia to whom the Civil 
Service Retirement Act, approved May 29, 1930 (U.S.C., Supp. VI, title 5, chap. 
14), applies, who has an aggregate period of service of ut least thirty years 
computed as prescribed in section 5 of such act, is involuntarily separated 
from the service for reasons other than his misconduct, such employee shall be 
entitled to an annuity computed as provided in section 4 of such act payable 
from the civil service retirement and disability fund less a sum equal to 3% 
per centum of such annuity: Provided, That when an annuitant hereunder 
attains the age which would have been the retirement age prescribed for 
automatic separation from the service applicable to such annuitant had he 
continued in the service to such retirement age, such deduction from the annuity 
shall cease. If and when any such annuitant shall be reemployed in the 
service of the District of Columbia or the United States (including any corpora- 
tion the majority of the stock of which is owned by the United States), the 
right to the annuity provided by this section shall cease and the subsequent 
annuity rights of such person shall be determined in accordance with the 
applicable provisions of retirement law existing at the time of the subsequent 
separation of such person from the service.” 

In a decision of August 23, 1933, A-50660, you advised the Administrator, 
National Recovery Administration, that officers or employees retired under 
the provisions of the above section are eligible for appointment or employ- 
ment, but pursuant to the last sentence of said section their retirement annuity 
would automatically cease upon such appointment or employment, and that 
the retirement status of such reemployed retired personnel upon subsequent 
separation from the service would be a matter primarily for the consideration 
of this Administration. 

It has been asked, if an annuitant under section 8 (a) of the Independent 
Offices Appropriation Act, 1934, is reemployed temporarily by the United States, 
whether he would again be eligible for an annuity under this section at the 
expiration of a temporary appointment expiring prior to July 1, 1935. 

It has also been asked whether a temporary employee would again become 
eligible for an annuity under the above section 8 (a) should his services be 
discontinued before the expiration of a temporary appointment and prior to 
July 1, 1935. 

_ I shall appreciate an early decision on these questions. 


Section 8 (a) of the act of June 16, 1933, grants employees with 
30 years’ service involuntarily separated from the service, a right 
to an annuity subject to certain conditions, the primary one being 
the continuance of retirement deductions from the annuity. The 
proviso states that when the employee attains the age for automatic 
separation, the retirement deductions from the annuity shall cease; 
and, also, states two conditions with respect to reemployment, (1) 
that upon reemployment “the right to annuity provided by this 
section shall cease,” and (2) that “the subsequent annuity rights of 
such person shall be determined in accordance with the applicable 
provisions of retirement law existing at the time of the subsequent 
separation of such person from the service.” 

Therefore, if an employee is temporarily reemployed while in a 
retirement status acquired under section 8 (a) of the act of June 16, 
1933, his right to receive annuity must cease and the second condition 
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of the proviso attaches, that is, if and when the employee should, 
while so serving, attain the age for automatic separation from the 
service he would be so separated and entitled to annuity under the 
provisions of the regular retirement act. But if the employee should 
be involuntarily separated from the service in which he had been 
so reemployed before attaining the age for automatic or optional 
retirement and prior to July 1, 1935, he would again become en- 
titled to the annuity authorized under the said section 8 (a) of the 
act of June 16, 1933. If, however, he should be voluntarily sepa- 
rated from the service in which reemployed before attaining the age 
for optional retirement he would not thereupon become entitled to a 
resumption of annuity payments. 

The expiration of the period for which a temporary appointment 
was made would constitute an involuntary separation within the 
meaning of section 8 (a) of the act of June 16, 1933, and section 7 of 
the act of May 29, 1930, 46 Stat. 474. 

The questions submitted are answered accordingly. 


(A-51887) 


FEDERAL TRADE COMMISSION—REMOVAL OF MEMBER— 
COMPENSATION OF SUCCESSOR 


While section 1 of the act of September 26, 1914, 38 Stat. 717, provides that a 
commissioner of the Federal Trude Commission “may be removed by the 
President for inefficiency, neglect of duty, or malfeasance in office”, the 
President has the right to remove such commissioner without assigning the 
cause of removal. The right to salary of the appointed and qualified suc- 
cessor may not be questioned because of any contention to the effect that 
there existed no vacancy to which he could be appointed. 


Acting Comptroller General Golzé to the Disbursing Clerk of the Federal 
Trade Commission, November 11, 1933: 

There has been received your letter of November 3, 1933, enclos- 
ing a memorandum of October 27, 1933, from the Secretary of the 
Federal Trade Commission to the effect that Mr. George C. Mathews 
of Wisconsin had been appointed by the President a Federal Trade 
Commissioner for the term expiring September 25, 1938, during 
the pleasure of the President, for the time being, and until the 
end of the next session of the Senate of the United States, and that 
Mr. Mathews took the oath of office and entered on duty October 
27, 1933, and requesting decision whether the salary for the period 
October 27 to 31, 1933, in the amount of $94.44 may be paid to Mr. 
Mathews notwithstanding the protests of Mr. William E. Hum- 
phrey as per his letters of October 9 and 17 and November 2, 1933, 
also enclosed, urging that he remain a member of the Federal Trade 
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Commission ; that the President was without power to remove him; 
and that he is entitled to the salary fixed for a Commissioner of the 
Federal Trade Commisison for the period from October 7, 1933, to 
the date to which last paid and for the remainder of his term 
expiring September 25, 1938. 

Section 1 of the act of September 26, 1914, 38 Stat. 717, created 
the Federal Trade Commission to consist of five commissioners to 
be appointed by the President by and with the advice and consent 
of the Senate, not more than three of whom should be members of 
the same political party. It was provided that the terms of such 
commissioners should be for 7 years, except that any person chosen 
to fill a vacancy should be appointed only for the unexpired term 
of the Commissioner whom he shall succeed and that “any Com- 
missioner may be removed by the President for inefficiency, neglect 
of duty, or malfeasance in office.’ Apparently, the President re- 
quested the resignation of Mr. William E. Humphrey as a member 
of the Federal Trade Commission, and upon his refusal to resign 
the President removed him from office, effective October 7, 1933, 
after the adjournment of the last session of Congress, and thereafter 
appointed Mr. George C. Mathews of Wisconsin as his successor. 
Mr. Mathews took the oath of office and entered upon his duties 
on October 27, 1933. It seems to be the contention of Mr. Humphrey 
that the President was without authority to remove him from office 
before the expiration of his term. 

It is to be observed that the phrase any Commissioner “ may be 
removed by the President for inefficiency, neglect of duty, or mal- 
feasance in office,” contained in section 1 of the act of September 26, 
1914, creating the Federal Trade Commission, is practically identi- 
eal with language contained in section 12 of the act of June 10, 
1890, commonly called the Customs Administrative Act, 26 Stat. 
131, 186. This language was considered in Shurtleff v. United 
States, 189 U.S. 311, 319, and it was held that the President had 
the right to effect removal of the general appraiser in that case 
without assigning the cause of removal as being for “ inefficiency, 
neglect of duty, or malfeasance in office.” See also Parsons v. 
United States, 167 U.S. 324; Commonwealth ex rel. Attorney General 
v. Benn, 284 Penn. 421, 442. 

The President has removed Mr. Humphrey and appointed Mr. 
Mathews as his successor, and the other members of the Federal 
Trade Commission have recognized Mr. Mathews as the successor 
of Mr. Humphrey and he is reported to have performed the duties 
of his office. 

You are advised, therefore, that Mr. Mathews’ right to salary as 
a member of the Federal Trade Commission is not now to be ques- 
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tioned because of any contention to the effect that there existed 
no vacancy to which he could be appointed. See also section 1761, 
Revised Statutes of the United States. 

The papers are returned herewith. 


(A-51710) 


DISBURSING OFFICERS—CREDIT IN ACCOUNTS—JURISDICTION OF 
GENERAL ACCOUNTING OFFICE 


The jurisdiction to determine whether credit may be allowed in the accounts 
of a disbursing officer for a payment charged to public funds is exclusively 
that of the General Accounting Office, as provided in the Budget and 
Accounting Act of June 10, 1921, 42 Stat. 24, and the fact that a disbursing 
officer may be unable to recover an admitted erroneous payment is no 
justification or authority for crediting the amount in his accounts. 


Acting Comptroller General Golzé to the Secretary of the Treasury, November 
14, 1933: 

There was disallowed in settlement No. G-4314-TC, dated Septem- 
ber 12, 1933, of the account of Philip Elting, collector of customs, 
New York, N.Y., credit for the sum of $34 as liquidated damages not 
deducted in accordance with contract T10c-235, dated August 7, 1930, 
in making a payment to the Brooklyn Boat Co. on voucher 12599, 
February 27, 1931, accounts of the collector. The disallowance of 
credit resulted from the fact that liquidated damages were deducted 
for 60 days at the stipulated rate of $1 a day, or in the amount of 
$60, when the deduction should have been made in the amount of $94 
for 94 days at the stipulated rate of $1 a day—the difference resulting 
from the fact that the administrative officers erroneously computed 
the delay period on the basis of working days instead of calendar 
days, as expressly stated in article 9 of the contract. 

It appears that in letter of August 28, 1933, signed by Assistant 
Secretary Robert, the matter was submitted to the Attorney General 
“under authority of section 5 of the Executive order dated June 10, 
1933, for proper disposition ”, with the statement that the Treasury 
Department was desirous “of obtaining a removal of the disallow- 
ance in the collector’s account at the earliest practicable date.” The 
Attorney General forwarded the letter to this office by his letter of 
October 24, 1933, and stated that: 

I am under even date informing the Acting Secretary that the settlement of 
accounts of public officers comes under the General Accounting Office by virtue 
of section 236 of the Revised Statutes as amended by section 305 of the Budget 
and Accounting Act of June 10, 1921 (42 Stat. 24), and this is unaffected by 
the Executive order of June 10, 1933. I am also informing him that this 
Department has no jurisdiction until the matter of a disallowance has been 
referred to it by the General Accounting Office, and that the instant matter has 


not been received. Further, that his letter is being referred to you for 
consideration. 
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In view of the plain terms of the Budget and Accounting Act of 
June 10, 1921, 42 Stat. 24, and numerous decisions of the courts, 
including Jn re Departmental Reference, 59 Ct. Cls. 813, and Ander- 
son Vv. United States, 61 Ct. Cls. 201, which also concerned controver- 
sies arising in connection with the customs service, your letter of 
August 28, 1933, is not understood. See 5 Comp. Gen. 688; id. 720, 
723. 

As is well known, the proper method for securing the removal of 
a disallowance in the accounts of a disbursing officer is for such 
disbursing officer to either recover the erroneous payment from the 
payee or for the disbursing officer or its surety to deposit in the 
Treasury the amount of the erroneous payment. There has been 
noted the statement in the letter of August 28, 1933, that the col- 
lector had been unable to recover the erroneous payment of $34 
from the Brooklyn Boat Co., but the fact that a disbursing officer 
may be unable to effect collection from the payee of an erroneous 
payment does not authorize or justify crediting the amount in the 
accounts of the disbursing officer. 

The contract in this case was plain and unambiguous that liqui- 
dated damages would be charged for each calendar day of delay in 
delivery, and there was no authority whatever for the disbursing 
officer computing the liquidated damage on a working day basis. 
He must be required to deposit the amount of $34 in the Treasury 
without further delay in order that his accounts may be balanced 
and closed, and he should be so instructed accordingly. 


(A-52017) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
HOME OWNERS’ LOAN CORPORATION BONDS 


It appearing that the Public Debt Service of the Treasury Department is fully 
organized and equipped to handle the bonds of the Home Owners’ Loan 
Corporation at considerably less expense than would be incurred if the 
corporation were to set up its own organization, there will be no objection 
to the handling of the work by the Public Debt Service under the pro- 
visions of section 601 of the act of June 30, 1932, 47 Stat. 417, the funds 
involved to be handled either through a special working fund or by reim- 
bursement to the appropriation or appropriations originally charged with 

the cost of the work. 


Comptroller General McCarl to the Secretary of the Treasury, November 15, 
1933: 


There has been received your letter of November 13, 1933, as 
follows: 


The Secretary of the Treasury is in receipt of a letter from the Chairman, 
Federal Home Loan Bank Board, dated November 7, 1933, submitting a pro- 
posed plan for handling the bonds of the Home Owners’ Loan Corporation by 
the Public Debt Service of the Treasury Department. The Chairman states: 
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“This plan contemplates the Treasury Department’s rendering the services 
indicated to the corporation and that the corporation compensate the Treasury 
Department on a pro rata basis for the services rendered. 

“This Board requests that you authorize this method of handling the bonds 
on this basis, and we shall appreciate your prompt consideration of this ques- 
tion as it is necessary for the machinery of the handling of the bonds to be 
agreed upon and established and in operation at the earliest possible date.” 

It is estimated by officials of the Home Owners’ Loan Corporation that there 
will be a thousand or more issues of bonds per day in addition to the other 
work in connection with the bonds, and as the Public-Debt Service of the Treas- 
ury Department is fully organized and equipped for handling this work it is 
believed that the work can be performed by that organization for less than half 
what it would cost the corporation to set up its own organization. 

The volume of work in connection with handling the bonds of the Home 
Owners’ Loan Corporation will be so great that it cannot be performed by the 
Public Debt Service without an increase in force as well as some additional 
miscellaneous expenses, and the appropriation for salaries and expenses of the 
Public Debt Service is not sufficient to permit absorbing the additional expense. 
Unless the amount received from the Home Owners’ Loan Corporation for the 
performance of this work is made available for payment of the additional sal- 
aries and other expenses in the Public Debt Service, the Department will be 
unable to undertake the work as requested by the chairman of the Federal 
Home Loan Bank Board, making it necessary that the Corporation set up its 
own organization at a greatly increased expense, which increased expense will 
eventually come out of the Treasury of the United States. 

In this connection, attention is invited to the Home Owners’ Loan Act of 
1933, approved June 13, 1933 (Public, No. 483—73d Congress), which provides, in 
section 4(a), that the Federal Home Loan Bank Board is authorized and 
directed to create a corporation to be known as the Home Owners’ Loan Cor- 
poration, which shall be an instrumentality of the United States and which 
shall be under the direction of the Board and operated by it under such bylaws, 
rules, and regulations as it may prescribe. The members of the Board shall 
constitute the Board of Directors of the Corporation. Section 4(b) provides 
that the capital stock of the Corporation shall be subscribed for by the Secre- 
tary of the Treasury on behalf of the United States. Section 4(c) authorizes 
the Corporation to issue bonds in an aggregate amount not to exceed 
$2,000,000,000, which bonds “shall mature within a period of not more than 
eighteen years from the date of their issue, shall bear interest at a rate not 
to exceed 4 per centum per annum, and shall be fully and unconditionally 
guaranteed as to interest only by the United States, and such guaranty shall 
be expressed on the face thereof,” 

The Department is desirous of acceding to the request of the chairman, 
Federal Home Loan Bank Board, that the work of handling the bonds of the 
Home Owners’ Loan Corporation be performed by the Public Debt Service, but, 
as already stated, this work cannot be undertaken without expanding the exist- 
ing organization with additional expense for personnel and miscellaneous ex- 
penses. Before replying to the request, your decision is requested as to (1) 
whether the Treasury Department may be reimbursed by the Home Owners’ 
Loan Corporation for the additional expense incurred in doing the work, and 
(2) whether the amounts which may be received from the Corporation as reim- 
bursement of expenses will be available for expenditure in the Treasury Depart- 
ment either through the medium of the provision for interdepartmental work 
contained in title VI of the legislative appropriation act approved June 30, 
1982, or by reimbursing the appropriation or appropriations out of which the 
eost of performing the work was originally paid. 


Under the circumstances as presented, the matter may be consid- 
ered as work performed by one agency of the Government for an- 
other as contemplated by section 601 of the act of June 30, 1932, 
47 Stat. 417. It is provided by said section that any executive de- 
partment or independent establishment of the Government having 
funds available for the purpose “may place orders with any other 
such department, establishment, bureau, or office for materials, 
supplies, equipment, work, or services of any kind that such requisi- 
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tioned Federal agency may be in a position to supply or equipped 
to render,” and shall pay therefor either in advance upon an esti- 
mated basis or as reimbursement of the actual costs of the procure- 
ment, with the proviso that when payment is made by advances, 
proper adjustment shall be made based upon the actual cost of the 
procurement. The law further provides that the amounts paid for 
such procurement shall be credited, in cases of advance payments, to 
special working funds and in cases of reimbursements to the appro- 
priations or funds against which charges have been made. 

In the matter presented by you, there will be no objection to the 
handling of the funds either through a special working fund or by 
reimbursement to the‘appropriation or appropriations originally 
charged with the cost of the work, it being understood that the cor- 
poration is to be charged on the basis of the actual cost of the work 
to be performed for it by the Public Debt Service. 


(A-39061) 


MEDICAL TREATMENT—PRIVATE—ARMY ENLISTED MAN ON 
FURLOUGH—JURISDICTION OF GENERAL ACCOUNTING OFFICE 





Under the provisions of the annual appropriation act for the War Department 
providing funds for “ medical care and treatment not otherwise provided 
for”, with a prohibition on the use of the funds in the case of officers and 
enlisted men who are treated in private hospitals or by civilian physicians 
while on furlough, whether an enlisted man is on duty or is on furlough 
is a question of fact to be determined by the evidence in the case and not 
solely by the reports of the War Department. 

Where an enlisted man of the Infantry on furlough at his home became 
acutely ill and communicated with an officer of the Engineer Corps of the 
Army on duty on rivers and harbors work in that vicinity, who, with the 
approval of the corps area commander, procured medical attention for 
the enlisted man, there was hot a reporting to a post or station such as 
would terminate the furlough, and the appropriation is not available for 
payment of the expenses of the enlisted man’s treatment in a private hos- 
pital and by a civilian physician. 12 Comp. Dec. 562, distinguished. 

In settlements by the General Accounting Office under section 236, Revised 

Statutes (31 U.S.C. 71), of claims alleged to be payable under available 

appropriations, administrative determinations of fact are not controlling 

unless the law has specifically made such administrative determination 
final. 


Comptroller General McCarl to the Secretary of War, November 16, 1933: 

There was duly received your letter of March 24, 1933, respecting 
the settlements by this office of the claim of Dr. Paul DeWitt and 
of the Protestant Hospital, Nashville, Tenn., for $251 and $74.50, 
respectively, covering medical treatment and hospital care furnished 
Frank R. Mangrum, private, Headquarters Company, Eighth United 
States Infantry, during the period January 20 to February 6, 1931. 
Settlements of this office November 2, 1932 (claim no. 0332287), 
disallowed the claims. 
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It appears from the documents you have submitted that by letter 
to The Adjutant General of November 30, 1932, the Surgeon General 
suggested error in the settlements; that the settlements were not con- 
sistent with prior holdings of the accounting officers, citing particu- 
larly 12 Comp. Dec. 562; 24 id. 323, or of the Court of Claims in 
Magurn’s case, 39 Ct. Cls. 416, with a further suggestion that the set- 
tlements not only ignored the authority lodged by regulations in 
commanding officers to incur certain obligations as agents of the 
United States, but are also in derogation of the authority lodged in 
officers of the Army to direct and control the movements of enlisted 
men subject to their bodily control, and stated the matter was brought 
to attention for “consideration whether any action may appropri- 
ately be taken by the Department in the premises to protect and pre- 
serve the principle of the integrity of command.” After reference 
to the Chief of Finance and to the Surgeon General, the matter was 
referred to the Judge Advocate General, who, by a sixth endorse- 
ment, after reviewing the facts as he understood them, reached the 
conclusion that the settlements were not only contrary to the deci- 
sions of the former accounting officers but also of this office, citing 
particularly 1 Comp. Gen. 137 and 440; that as no legislation had 
been enacted since the date of these latter decisions which would 
warrant a different conclusion from that there reached, the state- 
ment made in the settlements of November 2, 1932, that “a furlough 
may not be revoked for the purpose of transferring the indebtedness 
for such [medical] expenses to the United States ”, “ appears to be 
clearly erroneous viewed in the light of his own prior decisions.” 
He therefore joined in the recommendation of the Surgeon General 
that the matter be submitted by you for my consideration. The 
papers were returned to the Judge Advocate General by The Adju- 
tant General by seventh endorsement “for draft of letter to the 
Comptroller General as recommended in the sixth endorsement ” 
and by an eighth endorsement to The Adjutant General the Judge 
Advocate General transmitted “draft of letter, prepared for the 
signature of the Secretary of War.” Your letter is as follows: 


There is transmitted herewith file relating to claim no, 0332287 for hospitali- 


zation and medical treatment furnished Frank R. Mangrum, private, Head- 
quarters Company, 8th United States Infantry, from January 20, 1931, to 


February 6, 1931, amounting to $325.50, and which was disallowed by your 
office on November 2, 1932. 


In view of the importance of the questions involved in this case, as affecting 
the proper administration of the War Department and the Army, I am con- 
strained to request the reconsideration of your decision of November 2, 1932, 
contained in letters of your office to the claimants in this case. 


I have ob- 
tained and am inclosing with the papers, the views of The Judge Advocate 
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General of the Ariny on the questions involved, in which he emphasizes the 
authority of the President, acting through proper subordinates, to change, 
either by oral or written orders, the status of a soldier from furlough to duty, 
and expresses the opinion that as the soldier was, in this case, legally placed 
on a duty status, prior to his treatment at the hospital, the claimants are 
legally entitled to payment, and the claims, being reasonable, should be allowed 
and paid. I am fully convinced of the correctness of the conclusions reached 
by that official. I shall greatly appreciate it if you will reconsider the case 
in the light of the court decisions, those of your predecessors, and yourself, as 
cited and discussed by The Judge Advocate General, and advise me of the 
result at as early a date as may be practicable. 


The voucher of the Protestant Hospital bears the following cer- 
tificate over the signature of F. §. Besson, major, Corps of Engineers: 

I certify that the above account is correct; that the services were rendered 
as stated, and were necessary for the public service; that, of the said persons, 
the enlisted men were on guty at the time and place of treatment specified ; 
that treatment in civil hospital was necessary, no Army hospital being avail- 
able, and was ordered by telephonic instructions, Headquarters, 4th Corps Area. 
Private Frank Mangrum (Army Serial No. 6352380) was on furlough when 
taken ill on January 21, 1931, and was placed in duty status by me on same 
date, before his operation for appendicitis, under telephonic instructions, Hq. 
4th Corps Area. 

The voucher shows services rendered by the hospital January 20, 
1931, to February 6, 1931, but the certificate quoted above shows 
January 21, 1931, as the date Major Besson placed the soldier “ in 
duty status.” There is thus a discrepancy in dates—the claim being 
from January 20—but the officer’s certificate gives January 21 as 
the date the man was taken ill and when the officer placed him in a 
duty status. It is assumed the certificate is in error, otherwise there 
is no basis for the contention made. Major Besson’s certificate on 
the voucher of Dr. Paul DeWitt is in part as follows: 

Private Frank Mangrum (Army Serial No, 6352380) was on furlough from 
Hq. Co., 8th Inft., Fort Moultrie, S.C., when he was taken ill in Nashville, Tenn., 
on Jan. 20, 1931, and was placed in duty status on same date before he was 
operated upon for appendicitis, under telephone instructions, Headquarters, 4th 
Corps Area. 

It appears from a report of The Adjutant General of April 17, 
1931, that Frank R. Mangrum, 6352380, was originally accepted for 
enlistment at Nashville, Tenn., and enlisted at that place April 27, 
1925. There is no question he was on furlough at home when he 
became ill. In letter of February 26, 1931, transmitting the vouchers 
to the Finance Office, 4th Corps Area, Major Besson stated that: 

Private Mangrum was found in front of my office in Nashville, Tenn., suffer- 
ing with acute appendicitis, and was given hospital and medical attention under 
telephonic instructions from the surgeon, 4th Corps Area. 

This apparently represents that Major Besson, in front of his 
office on the streets in Nashville, Tenn., recognized the sufferer as a 
soldier on furlough and that Major Besson, an Engineer officer, 
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immediately determined that the soldier was suffering from acute 
appendicitis and took measures to secure medical treatment for him. 

The appropriation under “ Medical and Hospital Department ” for 
the fiscal year 1931, act of May 28, 1930, 46 Stat. 445, appropriates 
funds— 

* * * for medical care and treatment not otherwise provided for, includ- 
ing care and subsistence in private hospitals of officers, enlisted men, and civil- 
lan employees of the Army, of applicants for enlistment, and of prisoners of 
war and other persons in military custody or confinement, when entitled thereto 
by law, regulation, or contract: Provided, That this shall not apply to officers 
and enlisted men who are treated in private hospitals or by civillian physicians 
while on furlough; * * *. 

The appropriation has been substantially in this form since the 
act of March 2, 1907, 34 Stat. 1172, when it was changed from its 
prior form—see act of June 12, 1906, 34 Stat. 255—where the appro- 
priation was made available “for medical care and treatment of 
officers, enlisted men, and contract surgeons on duty * * *.” The 
Member of the Committee in charge of the bill on the floor of the 
House stated the purpose of the change in language to be (see page 
904, Cong. Rec., vol. 41, pt. I, 59th Cong. 2d sess.) — 

* * * we provided specifically, and the Surgeon General, in his statement, 
says that this is to cover and only cover cases where there are recruits going 
from one place to another who are taken sick, in order to give them that 
attendance; and the Committee in order to prevent any officer getting any 
medical attendance, except when in line of duty, put in further, it shall not 
apply to any officer on furlough or any officer being treated by private physicians 
when on furlough, in hospitals, or by private physicians, 

Whether an officer or enlisted man is on furlough or on duty is 
“not a matter of deference to the judgment of ” an executive officer ; 
United States v. Allen, 261 U.S. 317, at page 320; the court further 
remarked : 

The conclusion [of the Court of Claims] was that the purpose of the Act 
was “to establish uniformity in the pay of like officers in the Coast Guard and 


the Navy,” and that it could not be defeated by an administrative order of 
the Secretary of the Navy. 


* * + * * 7 


We concur, and affirm the judgment. 


The case in 12 Comp. Dee. 562, cited, concerned an enlisted man 
on furlough in Japan who was injured and reported to the Depot 
Quartermaster at Nagasaki, Japan, an officer who, under War De- 
partment directions or authority, had certain control over enlisted 
men on furlough in or en route through Japan. So far as that de- 
cision is applicable in territory under the jurisdiction of the United 
States it has been applied only where the reporting was to a military 
station. It has not been recognized as authorizing any casual officer 
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of the Army to secure civilian medical treatment at the expense of 
the United States for any enlisted man on furlough whom he may 
meet. Major Besson was on duty as, or in the office of, the District 
Engineer, Room 322, Customhouse, Nashville, Tenn. It is obvious 
that Private Mangrum became ill while at home on furlough and 
that a diagnosis of acute appendicitis had been made before Major 
Besson came into the case, and in some undisclosed manner appeared 
in front of Major Besson’s office. Major Besson had no duty in con- 
nection with enlisted men of the line of the Army casually in Nash- 
ville, whether on duty or on furlough. It is to be observed, also, 
that for the purpose of the land-grant laws, when on river and har- 
bor work, Major Besson is not included in the term “ troops of the 
United States.” Southern Pacific Co. v. The United States, 285 
U.S. 240. The reporting for duty in this case on the facts apparent 
no more brings the case within the law as construed, 12 Comp. Dec. 
562, and cases following that decision, than did the visit of a lieu- 
tenant colonel on duty with the Organized Reserves in Toledo, Ohio, 
to an enlisted man who had been operated on the day before for 
the purpose of having the patient “ report ” to him bring that case 
within the law, A-38611, December 1, 1931. 

In Morrow v. United States, 65 Ct. Cls. 35, where it was contended 
the cancelation of a naval officer’s leave automatically placed him 
“on duty ” and entitled him to medical treatment at the expense of 
the United States, the court, at page 38, used the following language, 
applicable to the case now under consideration: 

* * * The Government maintains well-equipped hospitals at posts and 
stations, with medical supplies and a corps of efficient and capable medical 
officers. An officer, or other member of the service in the Army or Navy, when 
on duty at such posts or stations, is entitled to medicines and to medical treat- 
ment free of charge. If on detached duty at a place where such medicines and 
treatment were not available he might be reimbursed for necessary expenditures 
for such services. In no circumstances is he entitled under the law to reim- 
bursement unless such expenses were incurred when he was on duty. To have 
ordered plaintiff to his post of duty at the Norfolk Naval Hospital at the time 
of cancellation of the leave of absence would have been a vain thing. He was a 
desperately sick man, completely incapable of performing any service whatever, 
and had been in that condition since April 8, 1925. * * * 

The court here had no difficulty in determining the officer was not 
on duty, notwithstanding there was administrative action which pur- 
ported, through the cancelation of the granted leave, to create a 
status of “ duty.” 

The suggestion that this office in the settlement of claims against 
appropriations may not question the determination of officers of the 
War Department as to the status of personnel of the Army when 
status is involved in the claim and officers of the War Department 
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have made a determination thereon seems to be a view unsupported by 
any judicial holding, and however that may be, such military deter- 
mination may not be contrary to the facts. The Court of Claims in 
the Morrow case determined the officer was not on duty notwith- 
standing administrative action to give a colorable status of duty. 
There have been many cases in which the courts have determined 
military status contrary to the executive determination where mili- 
tary status was material to the case. For example, the following 
cases are cited as typical of the judicial view: 

United States v. Corson, 114 U.S. 619, where an officer was “ rein- 
stated” in the Army by the revocation by the President of a valid 
order of dismissal by the President and it was held he was not an 
officer of the Army notwithstanding executive action in and through 
the War Department. 

Mimmack v. United States, 97 U.S. 426, the case of an officer rein- 
stated by the revocation by the President of the acceptance of the 
officer’s resignation, where it was held he was not an officer of the 
Army notwithstanding executive action in and through the War 
Department. 

McElrath v. United States, 102 U.S. 426, where it was held the 
revocation by the Secretary of the Navy of an order of dismissal of 
an officer did not constitute the person an officer. 

Blake v. United States, 103 U.S. 227, where it was held notwith- 
standing the President’s determination that an officer of the Army 
was insane when he submitted his resignation, that the resignation 
was therefore void and the person continued to be an officer of the 
Army, the person was not an officer of the Army. 

United States v. Symonds, 120 U.S. 46, 49, where it was held that 
the determination by the Secretary of the Navy that a particular 
duty was shore duty and not sea duty was not binding on the court, 
the court remarking in that connection: 

* * * But they [services at sea] are to be deemed such not because the 
Secretary of the Navy has announced that the Department will so regard them, 
but because they are, in fact, services performed at sea, and not onshore. * * * 
But Congress certainly did not intend to confer authority upon the Secretary 
of the Navy to diminish an officer's compensation, as established by law, by 
declaring that to be shore service which was, in fact, sea service, or to increase 
his compensation by declaring that to be sea service which was, in fact, shore 
service. The authority of the Secretary to issue orders, regulations, and 
instructions, with the approval of the President, in reference to matters con- 
nected with the Naval Establishment, is subject to the condition, necessarily 
implied, that they must be consistent with the statutes which have been enacted 
by Congress in reference to the Navy. We may, with the approval of the 
President, establish regulations in execution of or supplementary to, but not in 


conflict with, the statutes defining his powers or conferring rights upon others. 
The contrary has never been held by this court. * * * 
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United States v. Perkins, 116 U.S. 483, where it was held that not- 
withstanding an honorable discharge was issued by the Secretary 
of the Navy to a cadet engineer, he remained an officer of the Navy 
and was entitled to his pay as a cadet engineer. 

Runkle v. The United States, 122 U.S. 548, where it was held 
notwithstanding a general order issued by the War Department 
(General Order No. 7, Series of 1873), that an officer had been cash- 
iered from the military service of the United States, the officer con- 
tinued to be an officer of the Army. 

United States v. Barnette, 165 U.S. 174, where it was held that 
notwithstanding orders issued from the Navy Department assigning 
an officer to duty which the order denominated shore duty, the duty 
was in fact sea duty. 

Brown v. United States, 41 Ct. Cls. 275 and 515, affirmed 206 
U.S. 240, where it was held an officer of volunteers had been il- 
legally discharged, that is, the War Department determined that 
he was not an officer of the Army after a particular date, and the 
court determined that he was illegally discharged and allowed pay 
to the date of muster out of the regiment and 2 months’ additional 
pay as having “served honestly and faithfully beyond the con- 
tinental limits of the United States ”, 30 Stat. 784, remarking, page 
283 : 


the ground of his dismissal appearing on the record of the Department as 
honorable or dishonorable would not affect his right to recover the pay of 
which he had been illegally deprived. 


United States v. Gay, 264 U.S. 353, where notwithstanding the 
determination of the Navy Department that a person was not a re- 
tired officer of the Navy (see same case, 57 Ct. Cls. 424, at p. 428) it 
was held such person was a retired officer of the Navy and entitled to 
pay as such. 

The courts regularly determine what constitutes troops of the 
United States for the purpose of the land-grant acts, yet it would 
seem if there is any question as to which the War Department’s (or 
Navy Department’s) interpretation may be considered final, the ques- 
tion of what constitutes troops would be such a question. Alabama 
Great Southern Railroad v. United States, 49 Ct. Cls. 522; Southern 
Pacific Co. v. United States, 268 U.S. 263, 265; United States v. 
Union Pacific Railroad, 249 U.S. 354; United States v. Louisville & 
Nashville Railroad, 258 U.S. 374; Chicago, Rock Island & Pacific 
Railroad v. United States, 58 Ct. Cls. 33; Oregon-Washington Rail- 
road v. The United States, 60 Ct. Cls. 458; Illinois Central Railroad 
v. The United States, 62 Ct. Cls. 61; Louisville & Nashville Rail- 
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road v. The United States, 62 Ct. Cls. 154; Southern Pacific Co. v. 
United States, 285 U.S. 240. 

In Jllinois Central Railroad v. United States, 52 Ct. Cls. 57, it 
was said: 

This court has repeatedly passed upon the effect of regulations of the 

executive departments. It has uniformly held that such regulations could only 
have the force and effect of law when they are not in contravention to existing 
law and when they are promulgated for the purpose of carrying into effect the 
law in respect to which they are promulgated. 
Cited in connection with its conclusion in that case holding an Army 
regulation was void as contrary to law are Symond’s case, 21 Ct. Cls. 
148; Romero’s case, 24 Ct. Cls. 331; Laurey’s case, 82 Ct. Cls. 259; 
Dunlap’s case, 33 Ct. Cls. 135; Sherlock’s case, 43 Ct. Cls. 161: Free- 
man’s case, 3 How. 556; Glavey v. United States, 182 U.S. 595. 

In Atchison, Topeka & Santa Fe Railroad v. United States, 55 Ct. 
Cls. 339, it was said: 

It is fundamental that the power to incur liability or to expend money by 
officers of the Government must be given by law. An officer of the Government 
cannot by promulgating a regulation or creating a practice in his department 
incur liability or take money out of the Treasury for the expenditure of 
which there has been no appropriation. 

Jasper v. The United States, 38 Ct. Cls. 202, at page 205, where 
it was contended by counsel for the United States that whether an 
officer who served in the Civil War was entitled to promotion on 
retirement in the next higher grade was conclusively determined by 
the finding of a retiring board, which was approved by the Secretary 
of the Navy, but the court held the question “turned upon the 
proper construction of an act of Congress.” 

In Cloud v. The United States, 43 Ct. Cls. 69, the Court of Claims 
determined the rank of an officer to be other than determined by 
the War Department. It was strenuously argued in that case that 
the executive determination, by or under the authority of the Presi- 
dent, was conclusive on the court. In discussing the jurisdictional 
question, the court remarked, page 85: 

* * * As said by Mr. Justice Miller in a revenue case (107 U.S. 411), 
“it is the law which gives the right;’’ and here it is the law which fixes the 
officer’s status and consequent pay and not the recommendation of a retiring 


board, even though supplemented by orders which have met the approval of 
the President. 


Montgomery v. The United States, 19 Ct. Cls. 370, where the court 
determined that a person reinstated in the Army by the revocation of 
the order of dismissal was not an officer of the Army notwithstand- 
ing the action of the President, and remarked, page 375: 

It is true, as it is said, that by the Constitution the President has com- 


mand of the Army, but by the same instrument Congress is empowered to make 
rules for its government. * * * 
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Miller v. The United States, 19 Ct. Cls. 338, where it was held a 
person on the retired list of the Army was not a retired officer of 
the Army. 

Bennett v. The United States, 19 Ct. Cls. 379, and McBlair v. The 
United States, 19 Ct. Cls. 528, are to the same effect. In the latter 
case the court used the following language at page 541: 

While the President is made commander in chief by the Constitution, Con- 
gress have the right to legislate for the Army not impairing his efficiency as 
such commander in chief, and when a law is passed for the regulation of the 
Army, having that constitutional qualification, he becomes as to that law an 
executive officer, and is limited in the discharge of his duty by the statute. 

The department of the service called “retirement” is the creation of the 
statute, and he who claims right in it, must depend for the measure of his 


claim, on the terms of the law, and such reasonable construction, as may be 
justified by the intent and purpose of the legislature. 


In Knote v. The United States, 95 U.S. 149, Mr. Justice Field, at 
page 154, used the following language: 

* * * §o. also, if the proceeds have been paid into the Treasury, the right 
to them has so far become vested in the United States that they can only be 
secured to the former owner of the property through an act of Congress. 
Moneys once in the Treasury can only be withdrawn by an appropriation by 
law. However large, therefore, may be the power of pardon possessed by the 
President and however extended may be its application, there is this limit 
to it as there is to all his powers,—it cannot touch moneys in the Treasury 


of the United States, except expressly authorized by act of Congress. The 
Constitution places this restriction upon the pardoning power. 


In Brewington v. The United States, 39 Ct. Cls. 399, the Court 
of Claims determined that an officer was on duty in the field con- 
trary to the War Department reports in the matter. 

In Peck v. The United States, 39 Ct. Cls. 125, it was held in agree- 
ment with the accounting officers and the Attorney General, that 
an officer (and incidentally affecting several other officers in the 
same way) nominated to and confirmed by the Senate and recognized 
by the Navy Department in the advanced grade, was not an officer 
of the grade to which so nominated, confirmed, and appointed. 

In Moser v. The United States, 42 Ct. Cls. 86, the court determined 
a retired officer’s rank to be different from that assigned to him by 
the Navy Department. 

In McGowan v. The United States, 36 Ct. Cls. 63, it was held, 
quoting the syllabus: 

The Secretary of the Navy cannot arbitrarily change by an order the 
character of the duties to be performed by a naval officer. But the fact that 


he designates a mixed duty as shore duty is an indication of the construction 
which he places upon it. 


In Downes v. The United States, 52 Ct. Cls. 237, at page 239, the 
court used the following language: 


The act of March 4, 1913, supra [37 Stat. 892], provides that when an 
officer of the Navy is advanced in grade or rank pursuant to law he shall 
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receive the pay and allowances of the higher grade or rank from the date 
stated in his commission. * * * ‘The Court has not held, and does not now 
hold, that said act authorizes the fixing of a date in the commission from 
which the rank begins which is controlling on the court regardless of whether 
the promotion was made pursuant to law or not. * * * 

In Hooper v. The United States, 53 Ct. Cls. 90, at page 106, Chief 
Justice Campbell, in a concurring opinion, used the following lan- 
guage: 


Having announced in the Crapo case, 50 C.Cls. 337 and the Toulon and 
Downes cases, supra, that the Court had the right, an@ would exercise it, to 
examine into the legality of promotion it was plainly implied, and may now be 
stated again, that cases brought under the provisions of the Act of March 4, 
1913, must largely depend upon the facts of the particular case. Plainly the 
plaintiff was not promoted pursuant to law upon the date stated in his 
commission * * * 

In Hawkins v. The United States, 40 Ct. Cls. 110, the court deter- 
mined tnat an officer was entitled to the rank and pay of a captain, 
volunteers, although (see Findings V) he was recognized and paid 
currently by Army authorities as a first lieutenant. 

In Lawless v. The United States, 59 Ct. Cls. 224, it was held that 
a person administratively recognized and paid as an officer of the 
Navy was not an officer of the Navy and in Garrison v. The United 
States, 59 id. 919, the court held that an officer carried on the rolls 
of the Navy Department as a lieutenant (jg) was not in fact an 
officer of that rank. 


In McLean v. The United States, 45 Ct. Cls. 95, at page 100, the 
court remarked : 


* * * 


But pay of an officer can be recovered in this Court notwithstanding 
the refusal of the head of the administrative department to recognize the officer 
in his office. (Redgrave v. The United States, 20 C.Cls. R. 226; 116 U.S. 474; 
Perkins v. The United States, 20 C.Cls. R. 438; 116 U.S. 483.) * * * 

Other cases to the same or similar effect could be cited. It is estab- 
lished by judicial decisions that the action of an administrative 
officer in determining status prima facie entitling to pay or allow- 
ances is not binding on the courts; that the statute authorizing or 
creating status or office, its intent, and the facts of the particular case 
are proper for their consideration. Any right asserted against appro- 
priated moneys is open to the scrutiny of this office to determine that 
the requirements of the law exist, notwithstanding administrative 
determinations in the matter, unless the Congress has specifically pro- 
vided for the finality of departmental action or has conferred the 
duty of examination on some other office or officer. 

On a review of the settlements, no error is perceived therein, and 
the action taken will not be disturbed. The matter has been given 
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careful and thorough consideration on your request notwithstanding 
the provisions of paragraph 3 of General Regulations No. 50 of this 
office, 5 Comp. Gen. 1058, 1059. 


(A-51969) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
AIRPLANE TRANSPORTATION 


Since the pay of officers and enlisted men of the Army and Navy is incident 
to their status, rather than to the performance of work, their pay and allow- 
ances, other than for travel, should not be considered in computing the cost 
of rendering interdepartmental airplane transportation service. 

The items of cost which may be allowed and paid to the Navy Department by 
the Farm Credit Administration pursuant to agreement entered into between 
the two branches of the service under the terms of section 601 of the 
Economy Act of June 30, 1932, 47 Stat. 417, for airplane transportation 
service, would include any necessary direct expenses incurred in making 
the flights such as gasoline, oil, traveling allowances for pilots, storage, if 
any, fees for landing, if any, etc. The fact that the naval officer pilot 
would receive credit for a flight, thereby obviating the necessity for his 
performing another flight at the expense of the Navy to make up his 
required flight time, would not necessarily preclude considering, as items of 
cost, all of the expenses of the trip other than the pay and allowances of 
the naval officer piloting the plane. 

The use of Government airplane transportation service is not authorized 
between departments unless it can be shown that it will cost less thar 
commercial transportation and imposes no additional expenditure under 
appropriations in procuring airplanes to establish and render such service. 
The comparison of cost should be based on the rates charged by commercial 
air lines. 


Comptroller General McCarl to the Governor of the Farm Credit Adminis- 
tration, November 24, 1933: 


There has been received your letter of November 8, 1933, as 
follows: 


I am inclosing herewith copies of the correspondence relative to the use of 
Army and Navy aircraft by certain officials of the Federal Government, as 
follows: Letter of October 2 to the President from the Secretary of War, the 
Acting Secretary of the Navy, and the Secretary of Commerce; the President's 
memorandum of October 18 to the Secretary of War; and letter of October 20 
to me from the Secretary of War. 

The fourth recommendation made in the letter of October 2, reads as follows: 

“ Fourth. That all expenses incident to flights be charged to the Department 
or Agency using the aircraft and that the transfer of funds covering same be 
accomplished monthly.” 

Section 601 of the Economy Act of June 30, 1932, permits the performance 
of services by one establishment of the Government for another on the basis 
of the actual cost of the services performed, subject to the proviso that, if the 
service can be as conveniently or more cheaply performed by private agencies, 
it shall be let by competitive bids to such private agencies. 

Any vouchers that may be presented by the Navy Department covering the 
expenses incident to flights made for the Farm Credit Administration under 
the foregoing arrangement will be subject to final audit by the General 
Accounting Office. Your advance decision is therefore requested for the 
guidance of this office relative to the following: 
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(a) What items of cost may be allowed and paid to the Navy Department? 

(b) If a flight, or a portion thereof, made for this office relieves the naval 
officer pilot from the performance of another flight, in whole or in part, 
that would be required under the law or Navy regulations, shall all the expenses 
of such flight, or portion thereof, be omitted from the bill for expenses on the 
ground that they are primarily for the performance of a Navy requirement 
and that the carrying of passengers to a particular destination is secondary 
and incidental? 

(c) Does the proviso to section 601 of the Economy Act of June 30, 1932, 
impose such a restriction upon this office that the permissive use of Navy 
aircraft cannot be availed of if private agencies are able to render the service 
as conveniently or more cheaply, and, if so, does the basis of Navy costs for 
the purpose of this comparison include only the net amount to be paid to 
the Navy Department in accordance with your answers to (a) and (b) above? 


The letter of October 2, 1933, approved by the President October 
18, 1933, is as follows: 


In compliance with your wishes expressed at the Cabinet meeting on Sep- 
tember 8th, the Secretaries of War, Navy, and Commerce have conferred on the 
subject of transportation by Government airplanes for certain officials of the 
Federal Government not connected with Departments controlling Government 
aircraft. We respectfully submit the following recommendations: 

First. That the officials listed below, and such others as the President may 
specify, be permitted to use Government airplanes for passenger flights within 
the continental limits of the United States upon written application to the 
head of any Federal agency controlling Government aircraft (i.e., War, Navy): 

Members of the Cabinet. 

The Director, Bureau of the Budget, 

The Chairman of the Board of the Reconstruction Finance Corporation, 

The Governor of the Federal Farm Credit Administration, 

The Chairman of the Board of the Home Owners Loan Corporation, 

The Administrator of the Industrial Recovery Act, 

The Administrator of Agricultural Adjustment, 

The Federal Relief Administrator, 

The Director of the Civilian Conservation Corps, 

The Administrator of Public Works. 

Second. That requests for flights be submitted in writing in ample time to 
permit of al! administrative arrangements; that requests for aircraft be limited 
to flichts involving urgent governmental business and that the requests so state. 

Third, That the use of airplanes by the personnel in those departments con- 
trolling aircraft be governed, as heretofore, by regulations issued by the Sec- 
retories of such Departments, to include authorization for flights of nonmilitary 
personnel in cases of emergency involving life or catastrophe. 

Fourth, That all expenses incident to flights be charged to the department or 
agency using the aircraft and that the transfer of funds covering same be 
accemp ished monthly. 

Fifth, Inasmuch as the Department of Commerce has no aircraft available 
for the transportation of Federal officials of other departments, and in order to 
equalize the load on the War and Navy Departments, the following allocations 
are recommended: 

To the War Department: 

The Secretary of the Treasury. 

The Director, Bureau of the Budget. 

The Postmaster General. 

The Secretary of Commerce, 

The Secretary of Labor. 

The Director, Civilian Conservation Corps, 

The Administrator of Public Works. 

The Administrator of the Industrial Recovery Act. 
The Federal Relief Administrator. 
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To the Navy Department: 
The Secretary of State. 
The Secretary of the Interior. 
The Attorney General. 
The Secretary of Agriculture. 
The Chairman of the board of the Reconstruction Finance Corporation. 
The Chairman of the board of the Home Owners Loan Corporition. 
The Governor of the Federal Farm Credit Administration. 
The Administrator of Agricultural Adjustment. 

Sixth. To facilitate prompt service, request on the War Department will be 
sent directly to the Chief of the Air Corps, and on the Nevy Department di- 
rectly to the Chief of Naval Operations, these being designated the representa- 
tives of the furnishing departments. If for any reason it is impracticable for 
either service to comply with any request, it will endeavor to make the neces- 
sary arrangements with the other service for accomplishing same. 


Section 601, title VI, of the Economy Act of June 30, 1932, 47 
Stat. 417, provides as follows: 


Section 7 of the act entitled “An act making appropriations for fortifications 
and other works of defense, for the armament thereof, and for the procurement 
of heavy ordnance for trial and service, for the fiscal year ending June 30, 1921, 
and for other purposes”, approved May 21, 1920 [U.S.C., title 31, sec. 686], is 
amended to read as follows: 

“Sec. 7. (a) Any executive department or independent establishment of the 
Government, or any bureau or office thereof, if funds are available therefor 
and if it is determined by the head of such executive department, establishment, 
bureau, or office to be in the interest of the Government so to do, may place 
orders with any other such department, establishment, bureau, or office for 
materials, supplies, equipment, work, or services, of any kind that such requisi- 
tioned Federal agency may be in a position to supply or equipped to render, 
and shall pay promptly by check to such Federal agency as may be requisitioned, 
upon its written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as determined by such 
department, establishment, bureau, or office as may be requisitioned ; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or equip- 
ment furnished, or work or services performed, paid for in advance, shall be 
made as may be agreed upon by the departments, establishments, bureaus, or 
offices concerned: Provided, however, That if such work or services can be as 
conveniently or more cheaply performed by private agencies such work shall be 
let by competitive bids to such private agencies. Bills rendered, or requests for 
advance payments made, pursuant to any such order, shall not be subject to 
audit or certification in advance of payment.” 


In decision of November 11, 1932, 12 Comp. Gen. 442, 444, after 
quoting the above statute, it was held as follows: 


These provisions would appear to contemplate that the appropriations for 
the department or office for which the work is to be performed should bear 
the total direct cost thereof, including personal services. Note particularly 
the specific reference to “services performed” and the authorized adjustment 
as may be agreed to by the departments, establishments, bureaus, or offices 
concerned on the basis of the actual cost of the services performed. 

In view of these statutory provisions and the general practice of appropriating 
lump sums for personal services under the various branches of the Government, 
it reasonably may be concluded that the rule above stated, in force prior to 
July 1, 1932, of excluding salaries of regular employees which would have been 
paid in any event, is not to be regarded as precluding, in making adjustments 
on account of work performed by one department, establishment, bureau, or 
office for another under the provisions of the said section 601, the considera- 
tion, as a part of the actual cost, of the salary or compensation of officers or 
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employees engaged directly on the work, including the amount to be deducted 
and impounded under title I of the Economy Act. See decision of September 
18, 1932, A-43585, 12 Comp. Gen. 345. 

This decision, rendered with particular reference to civilian per- 
sonnel, did not require that the salaries of the regular personnel 
should be included as an item of cost of services performed by one 
department or office for another. Under the terms of section 601 (a) 
of the Economy Act, supra, as applied by said decision, it is for 
determination and agreement by the departments or offices con- 
cerned whether the actual cost of interdepartmental work shall in- 
clude only additional expenses directly incident to the services 
performed under the rule in force prior to the decision of November 
11, 1932, supra, or whether there should be included, also, as items 
of cost the salaries of regular personnel performing the service and 
other regular expenses which would be chargeable in any event to 
the appropriations of the performing department. However, since 
the pay of officers and enlisted men of the Army and Navy is inci- 
dent to their status, rather than to the performance of work, it 
would appear that their pay and allowances, other than for travel, 
should not be considered in computing the cost of rendering the 
transportation service here involved. 

Referring to question (a), the items of cost which may be allowed 
and paid to the Navy Department pursuant to agreement would 
include any necessary direct expenses incurred in making the flights, 
such as gasoline, oil, traveling allowances of the pilots, storage, if any, 
fees for landing, if any, etc. 

Question (b) has been answered generally above, that is, the matter 
is subject to agreement between the Farm Credit Administration and 
the Navy Department. However, the fact that the naval officer pilot 
would receive credit for the flight, thereby obviating the necessity 
for his performing another flight at the expense of the Navy to make 
up his required flight time, would not necessarily preclude consider- 
ing as items of cost all of the expenses of the trip, other than the pay 
and allowances of the naval officer piloting the plane. 

The principle of the proviso to section 601(a) of the Economy Act, 
“That if such work or services can be as conveniently or more cheaply 
performed by private agencies such work shall be let by competitive 
bids to such private agencies ”, should be observed. That is to say, 
the use of this Government transportation is not authorized unless it 
can be shown that it will cost less than commercial transportation and 
imposes no additional expenditure under appropriations in procuring 
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airplanes to establish and render the service for other Government 
agencies. In decision of February 12, 1930, 9 Comp. Gen. 354, it was 
held as follows (quoting from the syllabus) : 


Airplane transportation, irrespective of the comparative cost of rail transpor- 
tation but not exceeding the cost of like service to the public generally, m:ay be 
utilized by employees of the Bureau of Mines when an emergency such as a 
mine disaster necessitates the immediate presence of the employees with rescue 
apparatus. 


In view of the last part of the second recommendation contained in 
the letter of October 2 “ that requests for aircraft be limited to flights 
involving urgent governmental business and that the requests so 
state”, the cost of the air transportation service rendered by the 
Navy Department should be compared with the cost of such trans- 
portation by means of commercial air lines in determining which is 
the cheaper within the meaning of the proviso to section 601(a) of 
the Economy Act. Question (c) is answered accordingly. 


(A-51082) 


COUNTERSIGNING OF CHECKS OR WARRANTS ISSUED BY THE 
POST OFFICE DEPARTMENT 


As the countersigning required by statute on checks or warrants issued by the 
Postmaster General involves an audit action, the countersigning hereafter 
will be by the Genera! Accounting Office instead of by the Comptroller, 
Bureau of Accounts, Post Office Department. There is no statutory re- 
quirement for the countersigning of Postmaster General's drafts or checks 
transferring postal revenues to money-order funds (sec, 4042, Rev. Stuat.), 
or for the countersignature of bills of exchange, drafts, or checks received 
by the General Accounting Office and turned over to the Superintendent, 
Division of Finance, Post Office Department. 


Comptroller General McCarl to the Postmaster General, November 29, 1933: 


There have been received your letters of September 14, October 12, 
and November 1, 1933, as follows: 


A question has arisen as to the responsibility of the Comptroller of the 
Post Office Department, for his countersignature on checks of the Postmaster 
General, signed by the Third Assistant Postmaster General, drawn on the 
Treasurer of the United States, for the following purposes: 

In payment to foreign countries for interim balances and for audited balances, 
on money-order account, Also the countersignature op the accompanying form 
6071. 

In payment of postmaster’s checks drawn on, and paid by the Treasurer of 
the United States. Also the countersignature on the accompanying form 6075. 

For the transfer of postal funds to money-order funds. Also the counter- 
signature on the accompanying form 6077. 

For payment to the superintendent, Division of Finance, Post Office Depart- 
ment, for bills in foreign monies received by the General Accounting Office in 
payment of postal services other than money order. 

Will you kindly inform me, if, in your opinion, this countersignature by 
the Comptroller of the Post Office Department is an approval of the transactions 
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represented by these checks? Also is this countersignature a certification that 
the amounts are correct and payable? 

I would be pleased to receive any further remarks you may care to make 
on this subject. 

Further to my letter of September 14, 1933, in regard to the liability under 
which the Comptroller of the Post Office Department is countersigning checks 
of the Postmaster General, there is now to be added the following instance: 

Checks in favor of the director, Division of Postal Savings, to reimburse 
the Postal Savings funds for money withdrawn from those funds and used 
in the payment of money orders by postmasters. 

In this instance the method of adjustment and the amount of the adjustment 
is furnished by the General Accounting Office. 

There is further to my letters of September 14th and October 12th, which 
remain unanswered, on the subject of countersignatures by the Comptroller 
of the Post Office Department on checks drawn by the Postmaster General 
on the Treasurer of the United States. 

There is also the instance of checks drawn to deposit the proceeds of domestic 
and international money-order business for each of the four quarters of the 
year, the amount being the balance audited by your office called ‘ Revenue 
from Money Order Business,” and which contains items not within the control 
of this Department. 

Referring to your letter of September 14, supra, the checks men- 
tioned in the second paragraph are chose issued to foreign countries 
during a quarter and at the end thereof in settlement of money- 
order accounts with foreign postal administrations, pursuant to the 
terms of postal conventions. Only the final check in settlement for 
a quarter heretofore has been based on a certification by this office 
to the Office of the Postmaster General, Office of the Third Assistant 
Postmaster General. The checks referred to '  vour third para- 
graph are those issued to the Treasurer of the Uiited States in pay- 
ment for withdrawals made by postmasters when necessary for the 
satisfactory transaction of money-order business pursuant to section 
1501, Postal Laws and Regulations, 1932. It is understood that the 
Treasurer of the United States transmits each day to the Post Office 
Department the postmasters’ checks cashed by him and receives in 
return one check from the Postmaster General, countersigned as 
indicated, for the total sum thus cashed. The checks referred to 
in your fourth paragraph are, as stated therein, for the purpose of 
transferring postal funds to the money-order account. Form 6077 
is not countersigned by the Comptroller, Bureau of Accounts, Post 
Office Department, as stated. Referring to your fifth paragraph, 
said checks are issued for the purchase by the money-order division, 
Post Office Department, of foreign bills of exchange received by 
this office and turned over to the Superintendent, Division of Finance, 
Post Office Department, whose receipt is taken, in payment of bal- 
ances due this county from foreign postal administrations. Descrip- 
tions of the two additional classes of checks are sufficiently set forth 
in your letters of October 12 and November 1. 
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It would not appear necessary to set forth the complete adminis- 
trative and accounting procedure involved in the issuance of the 
six classes of checks in question. It is understood, however, that no 
administrative examination of accounts or other administrative ac- 
tion heretofore has been taken by the Comptroller, Bureau of Ac- 
counts, Post Office Department, prior to his countersignature, to 
determine the correctness or legality of the transactions involved, but 
that his countersignature has been entirely a matter of form, appar- 
ently having been assumed by the first Comptroller, Bureau of Ac- 
counts, Post Office Department, in 1921, as a function of the adminis- 
trative examination of accounts vested in him by the Budget and 
Accounting Act. It is understood, further, that, pursuant to the 
administrative distribution of duties to the various branches of the 
Post Office Department, the administrative responsibility for the cor- 
rectness and legality of the transactions involved in the issuance of 
the checks has been vested in the office of the Third Assistant Post- 
master General, and not in the Bureau of Accounts. Sections 8 to 
15 of the Postal Laws and Regulations, 1932. 

Section 277, Revised Statues, provides in part as follows: 


The sixth auditor shall receive all accounts arising in the Post Office Depart- 
ment, or relative thereto, with the vouchers necessary to a correct adjustment 
thereof, and shall audit and settle the same and certify the balances thereon to 
the Postmaster General. * * * He shall register, charge, and countersign 
all warrants upon the Treasury for receipts or ,Dayments issued by the Post- 
master General when warranted by law. * * 


Sections 293, 294, 406, 407, 408, 3617, 3641, 3674, 4042, 4043, 4045, 
and 4055, Revised Statutes, provide as follows: 


Sec. 293. The sixth auditor shall keep the accounts of the money-order busi- 
ness separately, and in such manner as to show the number and amount of 
money orders issued at each office, the number and amount paid, the amount of 
fees received, and all the expenses of the money-order business. 

Sec. 294. The sixth auditor shall state and certify quarterly to the Postm:uster 
General an account of the money paid by postmasters out of the receipts of 
their offices, and pursuant to appropriations, on account of the expenses of the 
Postal Service; designating the heads under which such payments were made, 

a a e + * 

Sec. 406. Upon the certified quarterly statement by the sixth auditor of the 
payments by postmasters on account of the Postal Service, the Postmaster 
General shall issue his warrant to the Treasurer to carry the amount to the 
credit of the postal revenues and to the debit of the proper appropriations upon 
the books of the auditor. 

Sec. 407. The postal revenues and all debts due the Post Office Department 
shall, when collected, be paid into the Treasury of the United States, under 
the direction of the Postmaster General; and the Treasurer, Assistant Treasurer, 
or designated depositary receiving such payment, shall give the depositor dup- 
licate receipts therefor. 

Sec. 408. All deposits on account of the Postal Service shall be brought into 
the Treasury by warrants of the Postmaster General, countersigned by the 
auditor; and no credit shall be allowed for any deposit until such warrant 
has been issued. 


* * * * 
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Sec. 3617. The gross amount of all moneys received from whatever source 
for the use of the United States, except as otherwise provided in the next sec- 
tion, shall be paid by the officer or agent receiving the same into the Treasury, 
at as early a day as practicable, without any abatement or deduction on ac- 
count of salary, fees, costs, charges, expenses, or claim of any description what- 
ever. But nothing herein shall affect any provision relating to the revenues 
of the Post Office Department. 

* * o « * * * 


Sec. 3641. The Postmaster General may transfer money belonging to the 
Postal Service between the Treasurer, assistant treasurers, and designated de- 
positaries, at his discretion, and as the safety of the public money and the con- 
venience of the Service may require. 

x * ra * * 


Sec. 3674. Payments of money out of the Treasury on account of the Postal 
Service shall be in pursuance of appropriations made by law, by warrants of 
the Postmaster General, registered and countersigned by the auditor of the 
Post Office Department, und expressing on their face the appropriation to 
which they should be charged. 

* ok ” * a * * 


Sec. 4042. All payments and transfers to and from money-order offices shall 
be under the direction of the Postmaster General. He may transfer money- 
order funds from one postmaster to another, and from the postal revenue to 
the money-order funds; and he may transfer money-order funds to creditors of 
the Department, to be replaced by equivalent transfers from the postal revenues. 

Src, 4043. The Postmaster General may transfer to the postmaster at any 
money-order office, by warrant on the Treasury, countersigned by the sixth 
auditor, and payable out of the postal revenues, such sum as may be required 
over and above the current revenues at his office to pay the money orders drawn 
upon him, 

* * * x * * om 

Sec. 4045. All money received for the sale of money ©! !:'s, including all fees 
thereon, all money transferred from the postal reveuu.s to the money-order 
funds, all money transferred or paid from the money-order funds to the service 
of the Post Office Department, and all money-order funds transferred from one 
postmaster to another, shall be deemed and taken to be money-order funds and 
money in the Treasury of the United States. And it shall be the duty of the 
Assistant Treasurer of the United States to open, at the request of the Post- 
master General, an account of “ money-order funds” deposited by postmasters 
to the credit of the Postmaster General, and of drafts against the amount so 
deposited, drawn by him and countersigned by the sixth auditor. 

* . * s * . + 

Sec. 4055. All payments on account of the postal service shall be made to 
persons to whom the same shall be certified to be due by the sixth auditor; but 
advances of necessary sums to defray expenses may be made by the Postmaster 
General to agents employed to investigate mail depredations, examine post 
routes and offices, and on other like services, to be charged to them by the 
auditor, and to be accounted for in the settlement of their accounts. 


The act of May 29, 1920, 41 Stat. 654, abolished the offices of As- 
sistant Treasurer and transferred their functions to the office of the 
Treasurer of the United States. 

The several classes of checks mentioned are “ warrants” within 
the meaning of the above-quoted statutes. (4 Comp. Gen. 1059, 
1061.) Annual Report of this office, 1927, page 46. There is, how- 
ever, no requirement under any of the cited statutes or otherwise 
for the countersignature of the Postmaster General’s drafts or checks 
transferring postal revenues to money order funds (sec. 4042, 
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Rev. Stats.), or for the countersignature of bills of exchange, 
drafts, or checks received by this office and turned over to the Super- 
intendent, Division of Finance, Post Office Department, mentioned 
in the fourth and fifth paragraphs of your letter of September 14. 
Accordingly, countersigning of these two classes of checks or drafts 
may be discontinued. 

In section 7 of the act of July 31, 1894, 28 Stat. 207. it is provided 
as follows: 


Sixth. The auditor for the Post Office Department shall receive and examine 
all accounts of salaries and incidental expenses of the office of the Postmaster 
General and of all bureaus and offices under his direction, all postal and 
money-order accounts of postmasters, all accounts relating to the transportation 
of the mails, and to all other business within the jurisdiction of the Post Office 
Department, and certify the balances arising thereon to the Postmaster General 
for accounts of the postal revenue and expenditures therefrom, and to the 
Division of Bookkeeping and Warrants for other accounts, and send forth- 
with copies of the certificates in the latter cases to the Postmaster General. 

The further duties of this auditor shall continue as now defined by law, 
except as the same are modified by the provisions of this act. 


In sections 304 and 309 of the Budget and Accounting Act of 
June 10, 1921, 42 Stat. 24, 25, it is provided: 


Sec. 304. All powers and duties now conferred or imposed by law upon * * * 
the six auditors of the Treasury Department * * * shall, so far as not in- 
consistent with this Act, be vested in and imposed upon the General Accounting 
Office and be exercised without direction from any other officer. The balances 
certified by the Comptroller General shall be final and conclusive upon the 
executive branch of the Government. * * #* 

The administrative examination of the accounts and vouchers of the Postal 
Service now imposed by law upon the auditor for the Post Office Department 
shall be performed on and after July 1, 1921, by a bureau in the Post Office 
Department to be known as the Bureau of Accounts, which is hereby estab- 
lished for that purpose. The Bureau of Accounts shall be under the direction 
of a comptroller. * * * The comptroller shall perform the administrative 
duties now performed by the auditor for the Post Office Department and such 
other duties in relation thereto as the Postmaster General may direct. * * * 

e * ee 7 * * . 

Sec. 309. The Comptroller General shall prescribe the forms, systems, and 

procedure for administrative appropriations and fund accounting in the several 


departments and establishments, and for the administrative examination of 
fiscal officers’ accounts and claims against the United States. 


In an opinion of the Attorney General dated January 20, 1922, 
33 Op. Atty. Gen. 80, it was held, quoting from the syllabus: 


The provisions of title III of the Budget Act of June 10, 1921, and specially 
the provisions of section 309 thereof, limit the extent of the administrative 
examination of the accounts and vouchers of the Postal Service which the 
Postmaster General may direct, under section 304 of said act, to be performed 
by the Comptroller of the Post Office Department. 


Under authority of sections 304 and 309 of the Budget and Ac- 
counting Act, supra, this office under date of April 12, 1922, promul- 
gated the rules for the administrative examination of postal accounts 
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by the Bureau of Accounts, Post Office Department, wherein the 
functions of the bureau were summarized, as follows: 

The administrative examination of accounts by the Post Office Department, 
Bureau of Accounts, is intended to comprehend the receipt of the accounts and 
their examination as to form and proper rendition, and shall in no wise authorize 
examination customarily forming the basis of stating settlements of the 
accounts. 

Under the quoted statutes it is clear that the countersigning of 
the classes of checks mentioned in your letters requiring a counter- 
signature is not properly a function of the administrative examina- 
tion of accounts for performance by the comptroller, Bureau of 
Accounts, Post Office Department, but involves an audit action for 
this office. 

Accordingly, as to the classes of checks or “ warrants” requiring 
a countersignature, both of your questions in letter of September 14 
are answered in the negative, and you are advised that with the 
exception of the two classes mentioned in the fourth and fifth para- 
graphs of your letter of September 14, which are not required to 
be countersigned, all checks or warrants of the classes mentioned 
to be issued after the receipt of this decision are to be forwarded to 
the Post Office Department Division of this office with the neces- 
sary papers for examination and, if proper, for countersignature. 
The necessary changes in the wording of the checks or warrants 


and forms may be typed or stamped on the existing supply of blank 
checks and forms, and further consideration will be given to the 
necessary changes to be made in such forms. 


(A-51737) 
CONTRACTS—CODES OF FAIR COMPETITION—COMPLIANCE 


Under the provisions of section 3709, Revised Statutes, contracts for supplying 
the needs of the various activities of the Government, except as otherwise 
specifically provided by law, are required to be awarded to the lowest 
responsible bidder after proper advertising. Such contracts may contain 
suitable provisions relative to compliance with applicable codes in the 
performance thereof and to the action to be taken in the event of non- 
compliance therewith, but the applicable appropriation would not be avail- 
able for payments under a contract awarded to other than the lowest 
responsible bidder, because of any assumption or administrative deter- 
mination that the price quoted by the low bidder was so low that the 
bidder violated a code in submitting such bid. 

A bid as made is the responsibility of the bidder and the question of whether 
a bidder in submitting its bid violated some code approved pursuant to 
the provisions of section 3 of the National Industrial Recovery Act of 
June 16, 1933, 48 Stat. 196, and thereby became subject to the fine pre- 
scribed in paragraph (f) of said section is for judicial determination and 
not for consideration by the purchasing or contracting officer in the 
awarding of a contract. 
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If a situation with respect to the applicability of any code provision has so 
changed since the date of opening of the bids, that any of the bidders 
may feel that a contract awarded now on the basis of its bid as then sub- 
mitted would involve a violation of any provision of the applicable code, 
such bid may be withdrawn, or, all bids may be rejected and the Govern- 
ment’s needs readvertised. 


——— General McCarl to the Secretary of Agriculture, November 29, 
1 $ 


I have your letter of November 23, 1933, as follows: 


Under date of November 4, in response to your letter of October 26, 1933 
(A-51737), I transmitted to you the facts and circumstances regarding a pro- 
posed bid of the Northwest Motor Company of Bethesda, Maryland, under 
proposal U.S.D.A. No. 5155. 

Under date of November 10, you advised me that until it is established that 
one subject to a duly approved code of fair competition has violated its pro- 
visions, it is to be assumed that the provisions of the code will be duly observed. 
Conformably with your decision, the matter was submitted to the Administrator 
of the National Recovery Administration for advice us to whether the Ford 
Motor Company had violated any provisions of the Cede of Fair Competition 
for the Automobile Manufacturing Industry. 

I am now in receipt of a letter from the Administrator, dated November 15, 
in which the Department is advised that to the extent of the Administration's 
information, the Ford Motor Company has, save in respect of certain technical 
particulars which are considered immaterial, complied satisfactorily with the 
Code of Fair Competition for the Automobile Manufacturing Industry. To that 
extent the Department would appear to be authorized, under your decision, to 
award the bid to the Northwest Motor Company of Bethesda, Maryland, except 
for the fact that the Administrator now raises the further question as to the 
probable violation by the Northwest Motor Company of article IV B, sections 
1 and 2 of the Motor Retail Code, for the reason that the bid of the Northwest 
Motur Company is probably below the minimum set by the Motor Vehicle 
Retail Code. In view of the question now raised, I have to request that you 
advise me whether I am authorized to award the bid to the Northwest Motor 
Company of Bethesda, Maryland, if that company’s bid is in fact below the 
minimum set by the Motor Vehicle Retail Code. 


The question which you state has been raised by the Administrator 
for Industrial Recovery is not for administrative consideration in 
the awarding of a contract. The bid as made is a responsibility of 
the bidder. Under the provisions of section 3709, Revised Statutes, 
contracts for supplying the needs of the various activities of the 
Government, except as otherwise specifically provided by law, are 
required to be awarded to the lowest responsible bidder after proper 
advertising; and while such contracts may contain suitable pro- 
visions relative to compliance with applicable codes in the perform- 
ance thereof and to the action to be taken under the contract in the 
event of noncompliance therewith, the applicable appropriation 
would not be available for payments under a contract awarded to 
other than the lowest responsible bidder because of any assumption 
or administrative determination that the price quoted by the low 
bidder was so low that the bidder violated a code in submitting such 


bid. 









DECISIONS OF THE COMPTROLLER GENERAL 161 




















The question as to whether a bidder in submitting its bid violated 
some code approved pursuant to the provisions of section 3 of the 
National Industrial Recovery Act and thereby became subject to the 
fine prescribed in paragraph (f) of said section is for judicial deter- 
mination and not for consideration by the purchasing or contracting 
officer in the awarding of a contract. 

If the situation with respect to the applicability of any code pro- 
vision has so changed since October 21, 1933, the date of opening of 
the bids in the instant matter, that any of the bidders may feel that 
a contract awarded now on the basis of its bid as then submitted 
would involve a violation of any provision of the applicable code, 
such bid may be withdrawn, or better, all bids should be rejected and 
the Government’s needs readvertised, 

The question presented is answered accordingly. 


(A-51441) 
























LEAVES OF ABSENCE—MILITARY—POSTAL SERVICE EMPLOYEE 








A member of the Officers’ Reserve Corps on active duty with the Civilian 
Conservation Corps is not entitled to military leave from his civilian posi 
tion in the Postal Service, under the act of May 12, 1917, 40 Stat. 72. 

If the combined rates of pay in the civilian position and the active duty pay 
and allowances as a reserve officer of the Army exceed $2,000 per annum, 
the payment of salary in the civilian position is prohibited. 

If either the civilian salary or the active duty pay and allowances of his rank 
in the Army amounts to $2,500 per annum or more, the election to perform 
active duty as a reserve officer would operate to sever his connection with 
the Postal Service under the act of July 31, 1894, 28 Stat. 205, with the 

right of restoration as provided in the act of May 12, 1917, 40 Stat. 72. 





Comptroller General McCarl to the Postmaster General, December 6, 1933: 


I have your letter of October 7, 1933, requesting decision whether 
a post-office clerk who is a member of the Officers’ Reserve Corps 
and who has applied for 6 months’ leave of absence from his duties 
in the post office to enable him to perform active service as an oflicer 
of the Army with the Civilian Conservation Corps, is entitled to 
15 days’ military leave with pay under the provisions of the act of 
May 12, 1917, 40 Stat. 72, which provides as follows: 

* * * That all officers and employees of the United States or of the 
District of Columbia who shall be members of the Officers’ Reserve Corps 
shall be entitled to leave of absence from their respective duties, without loss 
of pay, time, or efficiency rating, on all days during which they shall be ordered 


to duty with troops or at field exercises, or for instruction, for periods not 
to exceed 15 days in any one calendar year. 










The law quoted authorizes leave of absence to members of the 
Officers’ Reserve Corps without loss of pay, etec., only “on all days 
during which they shall be ordered to duty with troops or at field 
exercises, or for instruction.” Active service as an officer of the 
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Army with the Civilian Conservation Corps may not be regarded 
as duty with troops or at field exercises, or for instruction, and, 
therefore, the granting of military leave with pay under the condi- 
tions shown in your letter is not authorized. 

Decision is requested, also, whether a postal employee who is a 
member of the Officers’ Reserve Corps and is called to active duty 
under the circumstances stated, is to be considered a dual office 
holder within the meaning of section 38, Postal Laws and Regula- 
tions, page 27, which section is a recital of section 6 of the act of 
May 10, 1916, as amended, 39 Stat. 120, 582. 

Section 37 (a) of the act of June 3, 1916, 39 Stat. 189, as amended 
by the act of June 4, 1920, 41 Stat. 775, provides that except in time 
of national emergency expressly declared by Congress a Reserve offi- 
cer shall not be employed on active duty more than 15 days in any 
calendar year without his consent. It is, therefore, assumed in the 
instant case that the proposed employment on active duty for 6 
months is with the consent of the Reserve officer; that is, he has 
elected to perform active duty as a Reserve officer rather than con- 
tinue in his post-office position. 

As it would be obviously impossible for a member of the Officers’ 
Reserve Corps to perform the duties of his civilian position while on 
active duty under his Reserve commission and the duty is not such 
as entitles him to military leave from his civilian position under the 
act of May 12, 1917, supra, he would not be entitled to the pay of 
his civilian position except for such period of annual leave with pay 
to which he may be entitled and provided the combined rates of pay 
from his civilian position and military duties would not exceed the 
rate of $2,000 per annum. The provisions of the act of May 10, 
1916, supra, are directed against the use of appropriations and, if the 
combined rates of pay exceed $2,000 per arinum, would prohibit the 
payment of salary in the civilian position while in receipt of the pay 
and allowances of his rank as an Army officer even for such portion 
of the absence as might be charged to annual leave. 3 Comp. Gen. 
116; id, 246. 

And if either the employee’s civilian salary or the active-duty pay 
and allowances of his rank in the Army amounts to $2,500 per annum 
or more, section 2 of the act of July 31, 1894, 28 Stat. 205, would 
prohibit the holding by him of the two offices, and the acceptance 
by him of the proposed employment on active duty in the Army 
would operate to sever his connection with the Postal Service, but the 
act of May 12, 1917, 40 Stat. 72, provides: 

* * * That members of the Officers’ Reserve Corps who are in the employ 
of the United States Government or of the District of Columbia and who ure 


ordered to duty by proper authority shall, when relieved from duty, be restored 
to the positions held by them when ordered to duty. 
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(A-50711) 


TRAVELING EXPENSES—JOINT—-MILEAGE FOR USE OF PRIVATELY- 
OWNED AUTOMOBILE 


Under the act of February 14, 1931, 46 Stat. 1108, as amended, authorizing 
the payment of mileage for the use by an official traveler of his own 
automobile, wherever such mode of travel is previously authorized and 
is more economical and advantageous to the United States, a traveler 
may not be paid an increased mileage rate because he is accompanied 
by other official travelers, but any saving made by reason of such group 
travel may be considered in determining the economy and advantage to 
the United States of authorizing mileage payments to the owner not in 


excess of the rates authorized by law and applicable regulations for 
travel performed alone. 


Comptroller General McCarl to the Attorney General, December 8, 1933: 


Consideration has been given the matters contained in your letter 
of August 23, 1933, J.W.G., as follows: 


The General Accounting Office has returned to this Department without 
certification vouchers in favor of officers and employees of the Department 
involving the use of their personally owned automobiles when traveling upon 
a mileage basis and in cases where the traveler was accompanied by another 
officer or employee of the Department for which travel the traveler has shown 
conclusively that the cost of railroad transportation between the points 
covered by the automobile were in excess of the statutory rate of 5¢ per 
mile. The vouchers when returned by the General Acounting Office without 
certification contained a statement substantially as follows: 

“The act of February 14, 1931, 46 Stat. 1103, authorizes payment to an 
officer or employee for his travel in his personally owned car but does not 
constitute authority to make an additional payment on account of tralsportation 
furnished other Government personnel. See Decision of the Comptroller Gen- 
eral of June 27, 1933, A-49323.” 

Your decision of June 27, supra, has never been received in this Department. 
However, upon inquiry I am advised that it was based upon a travel order 
in the case of an employee of the United States Coast Guard and reading in 
part as follows: 

“Travel by your own automobile, at a rate of 4¢ a mile, being more econom- 
ical and advantageous to the United States, is authorized. In case one or 
more passengers, traveling under official orders, are transported by you 
an additional 3¢ per mile is authorized.” 

It appears from the travel order in question that the Coast Guard Service 
was, in fact, contracting with the traveler to transport a second person. As 
a matter of fact you stated in that decision: 

“The traveler using his own automobile is not entitled to function as a 
common carrier.” ; 

As to the use of automobiles owned and operated by officers and employees 
of this Department the full 5¢ allowance has been authorized as per Depart- 
ment’s circulars nos. 2200 effective July 1, 1931, and 2330, dated October 18 
1932, both of which are on file in your office. The act of February 14, 1931, as 
amended, authorizing reimbursement upon a 5¢ mileage basis reads in part as 
follows: 

“ Whenever such mode of travel has been previously authorized and payment 
on such mileage buesis is more economical and advantageous to the United 
States.” 

In many cases in this Department, more especially in the Bureau of Investi- 
gation and in cases of United States marshals and their deputies, it is quite 
frequently necessary for two or more officers and employees to travel together, 
In almost every instance the amount which would have been expended for rail- 
road or other transportation greatly exceeds the statutory allowance of 5¢ per 
mile. By reducing the expense of transportation to the Government, the term 
“more economical” is complied with. Under the provisions of circular no, 2330 
each traveler claiming reimbursement at the rate of 5¢ per mile is required to 














164 DECISIONS OF THE COMPTROLLER GENERAL 


show both the economical and advantageous use of the automobile. The act 
states that reimbursement may be made on a mileage basis when the use of 
the automobile is “ more economical and advantageous to the United States.” 
There is nothing in the act to determine how the economy is to be arrived at. 
The mere fact that there is an actual savings in dollars and cents would appear 
to comply with that part of the act. In this connection your attention is in- 
vited to your decision of December 29, 1931, A-39963. Since the enactment of 
the mileage law of February 14, 1931, which became effective July 1, 1931, it has 
been the practice of this Department to reimburse travelers and of the General 
Accounting Office to allow full credit therefor in the Disbursing Clerk’s account, 
at the rate of 5¢ per mile for the use of an employee's personally owned auto- 
mobile (or 7¢ prior to the date of the amendment to the act) where other 
Government officers or employees traveling on official business accompanied 
him, provided of course that the cost of transportation by common carrier for 
both the owner and driver of the automobile and the official traveler accom- 
panying him does not exceed the mileage rate. 

In view of the long established practice of allowing a traveler in such cases 
the full 5¢ per mile allowance for the use of his personally owned automobile 
and of the action of the General Accounting Office, supra, to the contrary, your 
decision is respectfully requested on this matter. 


The decision of June 27, 1933, A-49323, to which you refer, con- 
sidered the legality of an additional mileage payment of 3 cents a 
mile (7 cents instead of 4 cents) to a United States Coast Guard 
officer for travel by his own personal automobile because he was ac- 
companied by other official travelers. That decision was, in part, 
as follows: 


The act of February 14, 1931, 46 Stat. 1103, provides: 
“That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the Vresident, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. 
This act shall take effect July 1, 1931, and all laws or parts of laws are 
hereby modified or repealed to the extent same may be in contlict herewith.” 
The act of July 5, 1932, 47 Stat. 588, making appropriations for the Treasury 
Department, under the title “ Pay and allowances, Coast Guard, 1933”, provides: 
“* * * for * * * mileage and expenses allowed by law for offi- 
oasis = ee 
Neither the act of February 14, 1931, 46 Stat. 1103, nor the appropriation act as 
made available by section 206 of the Economy Act of June 30, 1952, 47 Stat. 405, 
for travel by an officer’s own automobile contemplates reimbursement to such 
officer of other than his personal travel. When one or more officers or employees 
accompany such owner the measure of reimbursement to such additional trav- 
elers is the actual and necessary expense incurred by them. A determination 
in the travel orders that four cents a mile would be more economical and advan- 
tageous to the United States for travel by the owner alone entitles the owner 
to that rate, if otherwise proper. That ¢ctermination having been made there 
is no authority to fix any other or different rate based upon contingencies arising 
during the travel. The statute authorizes reimbursement to the traveler for 
his travel in his own personally owned automobile; it constitutes no authority 
for puying the traveler as a carrier of other Government personnel. 
Disallowance of all mileage claimed in excess of four cents a mile was proper. 
The fact that the mileage claimed at seven cents a mile was less than the rail 
fare that would have been paid hed the three officers traveled by train is no 
basis for any allowance in excess of that authorized by law and the order for the 
mode of travel employed. The traveler using his own automobile is not entitled 
to function as a common carrier, nor has he the burden of such a carrier. 


The preaudit action to which you refer aparently was predicated 
on that decision, but it was not intended by such decision to hold that 
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in determining the economy and advantage to the United States of 
authorizing travel by an employee in his own automobile on a mileage 
basis there need be excluded an actual saving to the Government 
by reason of the fact that the traveler is to be accompanied by other 
official travelers, but only that, such economy and advantage having 
been established, the owner of the automobile is not entitled to any 
increase in mileage rates because other official travelers are trans- 
ported, because, as was said in the decision, the act of February 14, 
1931, supra, does not contemplate reimbursement to the owner for 
other than his personal travel, and does not authorize paying the 
owner of the automobile as a carrier of other Government personnel. 

Accordingly, you are advised that there appears no legal objection 
to including savings made on other traveling personnel in determining 
the economy and advantage to the Government, pursuant to the act 
of February 14, 1931, of authorizing travel by the personally owned 
automobile of one of the travelers, and that, such economy and advan- 
tage having been established, there appears no legal objection to 
paying the owner of the automobile, under the provisions of the said 
act as amended and any regulations applicable thereto, the mileage 
rates authorized to be paid for travel performed alone. For example, 
the fact that the cost by common carrier of an employee traveling 
alone would be only 3 cents a mile would not preclude allowing the 
employee up to 5 cents a mile under orders specifically providing 
therefor when he performs the travel by his own automobile and 
transports one or more other employees traveling with him on official 
business when an economy and advantage to the Government clearly 
appears. 

Upon resubmission of the vouchers referred to by you, action will 
be taken thereon in accordance with this decision. 


(A-51413) 


TRAVELING EXPENSES—-JOINT—MILEAGE FOR USE OF PRIVATELY- 
OWNED AUTOMOBILE 


Where the applicable administrative regulations pursuant to the act of Feb- 
ruary 14, 1931, 46 Stat. 1108, provide that mileage for official travel by the 
traveler’s own automobile between points of travel connected by common 
carrier shall not exceed the cost of travel thereby, including incidental 
transportation expenses and subsistence savings, no payment of mileage in 
excess of such cost is authorized on the basis that the traveler was accom- 
panied by other official travelers, but any saving by reason of two or more 
officers or employees traveling together may be considered in determining 
the economy and advantage to the United States of authorizing travel by 
such means. 


Comptroller General McCarl to the Secretary of the Treasury, December 8, 
1933: 


Consideration has been given to the matters contained in your 
letter of October 2, 1933, as follows: 


S$2108° ~-34——12 
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Reference is made to the following Notice of Exception issued by your 
office under date of August 28, 1933, relating to the March 1933 disbursing 
account of Dan G. Stewart, former Collector of Internal Revenue, Kansas 
City, Mo.: 

“Vo. No. 173—Edwin B. Patterson, Chief, Field Division, $3.20. On February 
6, 1933, the traveler has claimed mileage for the use of his personally owned 
car, to the equivalent of travel by common carrier from Kansas City, Mo., to 
St. Joseph, Mo., and return, accompanied by Supervisor Daily. The advantage 
and economy to the Government was indicated by a comparative showing of 
the cost of travel by common carrier based on the bus fares for himself and 
one passenger. The act of February 14, 1931, 46 Stat. 1103, authorizes reim- 
bursement to an officer or employee for his travel in his personally owned car 
and does not constitute authority to make additional payment on account of 
transportation furnished other Government personnel. See A-49323, dated 
June 27, 1933.” 

The administrative regulations of the Bureau of Internal Revenue governing 
the use of personally owned automobiles under the provisions of the act of 
February 14, 1931, 46 Stat. 1103, are contained in A&C Mimeograph, Coll. 
No. 3891, R.A. No. 594, dated July 28, 1931 (amended as to maximum rate of 
mileage allowance by A&C Mimeograph Coll. No. 4006, R.A. No. 651, dated 
March 10, 1933), copies of which are inclosed. These administrative regula- 
tions provide that officers and employees of the Internal Revenue Service may 
use their own automobiles for official travel on the mileage basis at the rate 
of not to exceed 5¢ per mile when the use of such conveyance is more economical 
and advantageous to the United States, provided that if points of travel are 
connected by railroad, the mileage payment shall not exceed the cost of travel 
by railroad (including incidental transportation expenses and _ subsistence 
savings), or if not connected by railroad but by bus line, the mileage payment 
shall not exceed the cost of travel by bus (including incidental transportation 
expenses and subsistence savings). 

The Bureau of Internal Revenue has a large mobile field force traveling 
continuously, not only in verifying tax returns but also in seeking out delin- 
quent taxpayers in cities, towns, and rural sections in every part of the country. 
These officers are required to plan their own itinerary and perform travel on 
their own initiative within prescribed areas. The Bureau does not require 
them to use their personaly owned automobies but does not encourage them 
to do so whenever such means of travel will be for the best interests of the 
Government. Those officers who use their automobiles for official travel do so 
at a personal loss, since the mileage allowance does not adequately compensate 
for the operating expenses plus the wear and tear on the car, and with the 
desire to expedite the work at hand and to collect the greatest amount of taxes 
in the least time possible, which is decidedly advantageous and economical to 
the Government. 

In performing necessary official travel it frequently happens that two, oc- 
casionally more, employees can travel together in one employee’s automobile 
at a saving of time and expense to the Government. While the law and the 
administrative regulations of the Bureau of Internal Revenue do not specifi- 
cally authorize the owner of the automobile in such cases, in determining his 
mileage claim, to include the expense saved the Government by transporting a 
fellow employee, neither do they specifically prohibit allowing credit for such 
savings. 

In fixing the mileage rate at not to exceed 5¢ per mile, the Congress mani- 
festly considered 5¢ per mile as a reasonable and not excessive rate of reim- 
bursement for the Government to allow its officers and employees for contribut- 
ing the use of their own automobiles for official travel when the use of such 
conveyance is determined to be more economical and advantageous to the 
United States. The saving of transportation expenses of a fellow empicyee ob- 
viously is economical and advantageous to the Government and it is the view 
of this Department that the law and regulations in the matter should be con- 
strued liberally to allow mileage at the 5¢ rate whenever the cost of travel 
for two or more fellow employees by automobile is less than what their trans- 
portation by public carrier would have cost the Government. 

Your decision A-49323, dated June 27, 1933, referred to in the exception 
was apparently rendered on the besis of the specific travel order involved 
in that particular case, and would not seem applicable to the item in question 
in former Collector Stewart’s account. It is respectfully requested that the 
exception be reconsidered and the item of $3.20 allowed. 
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The decision of June 27, 1933, A-49323, to which you refer, held 
that the act of February 14, 1931, 46 Stat. 1103, authorizing the 
payment of mileage to an officer or employee for official travel by 
his own automobile when payment on such mileage basis is more 
economical and advantageous to the United States, does not con- 
template reimbursement to the owner for other than his personal 
travel; does not authorize paying the owner as a carrier of other 
Government personnel, and, therefore, provides no legal basis for 
paying an increased mileage rate to the owner because he is accom- 
panied by other official travelers. 

In the present case the applicable Bureau of Internal Revenue 
regulations expressly provided that mileage for official travel by 
the traveler’s own automobile between points of travel connected 
by common carrier should not exceed the cost of travel thereby, 
including incidental transportation expenses and subsistence savings. 
If the traveler in this instance, Mr. Patterson, had traveled alone, 
obviously the mileage payment to him, under the regulations, could 
not have exceeded the cost of travel alone by common carrier, and, 
as there was no legal authority to pay him any extra amount for 
the transportation of other personnel, it follows that the disallow- 
ance of credit for such additional payment was proper and must be 
sustained. 

Your attention is invited, however, to my decision of today, 
A-50711, 18 Comp. Gen. 163, advising the Attorney General in a 
similar matter that while there is no authority to pay increased 
mileage rates for the use of his automobile by a traveler for the 
transportation of other official travelers, any saving to the Govern- 
ment by reason of more than one officer or employee traveling 
together in the automobile of one of them may be included in deter- 
mining the economy and advantage of authorizing automobile travel 
on a mileage basis pursuant to the said act of February 14, 1931. 


(A-52029) 


PERSONAL SERVICES—-EXPERTS—MAXIMUM PER DIEM 
COMPENSATION 


The maximum per diem compensation authorized to be paid to experts em- 
ployed under an appropriation subject to the classification act is a rate 
not to exceed the per diem equivalent of the maximum annual rate of 
$9,000 prescribed by the classification act, or $25 per diem, which is sub- 
ject to 15 percent reduction required by the act of March 20, 1933, 48 
Stat. 13, and Executive order issued pursuant thereto. 


Comptroller General McCarl to the Secretary of the Treasury, December 9, 


There have been presented to this office for preaudit four vouch- 
ers received from the Bureau of Internal Revenue, Treasury De- 
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partment, two of the vouchers covering proposed payments to Har- 
old M. Groves and Robert M. Haig “ For expert services rendered 
the Treasury Department pursuant to letter of Acting Secretary 
of the Treasury dated October 16, 1933, copy herewith,” at the rate 
of $50 per day for October 20, 21, and 23, 1933, a total of $150, in the 
case of Groves, and at the rate of $100 per day for October 20 and 
21, 1933, a total of $200, in the case of Haig; and the other two cov- 
ering travel expenses on an actual expense basis, $94.93 in favor of 
Groves for the period October 10 to 30, and $36.14 in favor of Haig 
for the period October 19 to 21, 1933. 

The letters, dated October 16, 1933, to Messrs. Groves and Haig 
were, respectively, as follows: 

You are hereby requested to proceed from Madison, Wis., to Washington, 
D.C., for the purpose of a conference on matters pertaining to internal revenue 
een be allowed a fee of fifty dollars ($50) per day in consideration of 
your services, together with your actual necessary traveling expenses while 


away from Madison, Wis., payable from the appropriation, “ Collecting the 
Internal Revenue.” 

You are hereby requested to proceed from New York City to Washington, 
D.C., for the purpose of a conference on matters pertaining to internal revenue 
taxation. 

You will be allowed a fee of one hundred dollars ($100) per day in considera- 
tion of your services, together with your actual necessary traveling expenses 
while away from New York City, payable from the appropriation, “ Collecting 
the Internal Revenue.” 


The appropriation sought to be charged is “ Collecting the Inter- 
nal Revenue ”, act of March 3, 1933, 47 Stat. 1494, which includes an 
item for “the necessary * * * experts * * * to be ap- 
pointed as provided by law.” 

This appropriation is not available for payments for expert serv- 
ices unless the experts are duly appointed as provided by law, and it 
has been held that the salary rates of experts not employed as wit- 
nesses in courts are required to be fixed in accordance with the prin- 
ciples of the Classification Act in departments whose personnel is 
otherwise subject to the Classification Act, if no other basis for fixing 
their salary rates has been prescribed by statute, and that the per 
diem rate may not exceed the per diem equivalent of the maximum 
annual rate of $9,000 prescribed by the Classification Act, or $25 per 
day. See 3 Comp. Gen. 877; 4 id. 755; id. 1077; 5 id. 73. As no 
other basis has been prescribed by statute for fixing the salary rates 
of experts employed under the Bureau of Internal Revenue, and as 
the personnel of that service, both in the District of Columbia and in 
the field service, is subject to the principles of classification, except 
where specific salary rates are fixed, the above limitation is applicable 
to such employments. 

Furthermore, as persons temporarily employed as experts are of- 
ficers or employees of the Government (27 Comp. Dec. 220; 6 Comp. 
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Gen. 712, 714), their per diem compensation rate fixed in accordance 
with the principles of classification, not to exceed the rate of $25 per 
diem, is subject to 15-percent reduction under the terms of the act of 
March 20, 1933, and reimbursement to them for subsistence expenses 
while in a travel status may be made only on a per diem in lieu of 
subsistence basis under the terms of sections 207-210 of the Economy 
Act rather than on an actual expense basis. 

Accordingly, the four vouchers in question may not be certified for 
payment in the amounts stated thereon. They will be returned to 
the disbursing officer in due course through regular channels. 


(A-52489) 
ADVERTISING—-CONDITIONAL BIDS 


Where bidders attempt to condition their bids by stipulations not contained 
in the advertised specifications, such bids should be disregarded as not 
responsive to the terms of the contract offered to all bidders in the 
advertised specifications. 


Comptroller General McCarl to the Secretary of the Treasury, December 11, 
1933: 


There has been received a letter dated December 4, 1983, from 
T. A. Shanley, commander, United States Coast Guard, Chief, Office 


of Supplies and Accounts, to the effect that in response to an 
advertisement dated November 14, 1933, for bids to be opened No- 
vember 24, 1933, for the delivery of 4,000 gallons of high test avia- 
tion gasoline at Broadwater, Va., and 1,000 gallons of the same grade 
of gasoline at Chincoteague, Va., there had been received from 
H. C. Watson a bid of $0.2443 a gallon for delivery at each place, 
and from the Standard Oil Co. of New Jersey a bid of $0.2175 per 
gallon for delivery at Broadwater and $0.1877 per gallon for deliv- 
ery at Chincoteague, but that the latter bidder had attached a rider 
to its bid attempting to condition its bid price. Decision has been 
requested whether the bid of the Standard Oil Co. of New Jersey 
may be accepted, Mr. Watson not having conditioned his bid. 

The record discloses that the Standard Oil Co. of New Jersey 
made a condition of its bid the following statement contained in a 
mimeographed form attached thereto: 


N.R.A. DEPRECIATION AND PRICE-FIXING CLAUSE 


If the National Industrial Recovery Act, any code, regulation, or interpreta- 
tion thereof, or any future governmental law, regulation or order, or the depre- 
ciation of the currency of the United States by the reduction in the gold content 
of the dollar, the issue of fiat money, inflation, expansion of credit, or other- 
wise, shall directly or indirectly increase the cost to the seller in furnishing 
the products called for herein, or shall direct that such products shall be sold 
at minimum prices which shall be an increase over the prices provided herein, 
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it is agreed that, upon thirty days’ written notice by seller to buyer, the prices 
in this contract shall be revised from time to time to include such increase. 
Seller’s statement of its increased costs and of their application in increasing 
prices hereunder shall be conclusive upon buyer, but buyer may cancel this 
contract as to any items affected by such costs at the end of such thirty-day 
period by giving to seller at least fifteen days’ advance written notice thereof. 
However, in no event shall the revised prices be more than seller is willing to 
quote generally at the time of delivery on new business for the same products, 
quantities, territories, kinds of customers, and handling and delivery conditions 
as provided in this contract. 


Such a conditioned bid is indefinite and uncertain and not respon- 
sive to the advertised specifications as the bid attempts to incorporate 
therein terms and conditions not offered by the Government to all 
bidders as a basis of competition. See 8 Comp. Gen. 299. Conse- 
quently, such bid may not be accepted. See decision dated November 
13, 1933, A-51799. 


( A-52433 ) 


OFFICERS AND EMPLOYEES—TWO HOLDING ONE POSITION— 
LEAVE OF ABSENCE 


The appointment of another person, either on a temporary or permanent basis, 
to a position occupied by an employee on leave of absence automatically 
terminates the appointment of the prior incumbent and no compensation 
could be paid to him for the leave of absence after the new appointee had 
qualified and entered upon the duties of that position. 


Comptroller General McCarl to the Secretary of State, December 13, 1933: 
There has been received your letter of December 2, 1933, as follows: 


In connection with the filling of clerical vacancies in the Foreign Service 
by appointment of persons residing within the United States, which requires 
Presidential approval in each individual case, there has arisen the following 
question on which it is desired to have your definite ruling. 

It has been held that the effective date of resignation or termination of serv- 
‘ices of an employee in the Foreign Service is that date on which such employee 
departs from his or her post of duty en route to the United States. It has also 
been held by your Office that in connection with the granting of leave of absence 
to an employee whose resignation is to be accepted or whose services are to be 
terminated, such leave may be availed of either at the post of duty before de- 
parture, while en route to the United States, or after arrival in the United 
States. It is desirable in some cases to make available to a resigning employee 
the leave of absence properly allowable under the law, as a result of which the 
date on which the vacancy becomes effective is necessarily deferred. 

You are requested to inform the Department whether, in that circumstance 
it would be possible under the law immediately to fill the position to become 
vacant by appointment of a person residing within the United States on a tem- 
porary basis pending the actual effective date of the vacancy, from which date 
the new appointment would be considered permanent. 


The appointment of another person, either on a temporary or per- 
manent basis, to a field position occupied by an employee on leave of 
absence would automatically terminate the appointment of the prior 
incumbent and no compensation could then be paid to him for the 
leave of absence after the new appointee had qualified and entered 
upon the duties of that position. See 4 Comp. Gen. 729. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-52382) 
CONTRACTS—CODES OF FAIR COMPETITION—COMPLIANCE 


Where the provisions of an Executive order provide that all contracts shall 
contain a stipulation that in the performance thereof the contractor shall 
observe all of the requirements of the applicable approved code of fair 
competition, or if no code, then the President's Reemployment Agreement 
“ without regard to whether the contractor is himself a party to such code 
or agreement”, no purchasing officer of the Government has authority to 
insert a provision in the advertisement or specifications that the contractor 
shall have signed such code or agreement, as the case may be. 


Comptroller General McCarl to the Secretary of Agriculture, December 14, 

1933: 

There have been forwarded to this Office for examination and filing 
in accordance with law, contracts A 6 fs-4902, dated October 11, 1933; 
A 6 fs-4907, dated October 13, 1933; and A 6 fs-4910, dated October 
14, 1933, with Swift & Co.; A 6 fs-4909, dated October 14, 1933, with 
Ryan Fruit Co.; and A 6 fs-4911, dated October 14, 1933, with Ar- 
mour & Co., for the delivery of certain food products as therein stipu- 
lated to the Mount Hood National Forest, f.o.b. Auto Freight Termi- 
nal, Portland, Oreg. Each of the advertised specifications contained 
the requirement of Executive order dated August 10, 1933, quoted in 
13 Comp. Gen. 65, 66, together with a further statement that: 

No bid will be considered unless the bidder states affirmatively on the line 
below that he has signed and is complying with the applicable approved code of 
fair competition adopted under title I of the National Industrial Recovery Act 
for the trade or industry or subdivision thereof concerned, or, if there be no 
such approved code of fair competition that he has signed and is complying with 
the provisions of the President’s Reemployment Agreement. (See sec. 53, Fed- 
eral Emergency Administration of Public Works Bulletin No. 51.) 

The requirement of law, in section 3709, Revised Statutes, is that 
the needs of the United States be stated in advertised specifications in 
such terms as to permit of full and free competition by all responsible 
bidders. The requirement in these specifications that all bidders must 
sign and be complying with the code, or if there be none, with the 
President’s reemployment agreement, is not in accord with the Execu- 
tive order of August 10, 1933, which expressly contemplates that 
there may be contracting with the United States in instances where 
the bidder has not signed the reemployment agreement or aflirma- 
tively signified his assent to any applicable approved code—the lan- 
guage of the Executive order being that he must comply with such 
code or agreement in the performance of the contract “ without re- 
gard to whether the contractor is himself a party to such code or 
agreement.” 

This entire matter was carefully considered in decisions of Novem- 
ber 10, 1933, 13 Comp. Gen. 127; id. 132, where it was held that the 
National Industrial Recovery Act of June 16, 1933, does not require 
that a bidder affirmatively assent to the provisions ef any approved 
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code for the reason that section 3 (b) of said act provided that after 
the code has been approved, it should be the standard of fair com- 
petition for such trade or industry or subdivision thereof. 

These contracts for subsistence supplies are not contracts for 
construction work, but even as to construction work your attention 
is invited to decision of November 8, 1933, 18 Comp. Gen. 121, in 
which it was stated that it was unnecessary in that case to determine 
whether as urged, the provisions of section 53 of bulletin 51, Federal 
Emergency Administration of Public Works, so went beyond and 
supplemented the law as to be without force or effect. 

These five contracts for subsistence supplies will not be further 
questioned because of the unauthorized requirement of the speci- 
fications, but appropriate instructions should be issued to the pur- 
chasing officers of your department that there is no authority to 
insert in advertisements or specifications conditions going beyond the 
requirement set forth by the President in the Executive order. 


(A-52394) 
TAXES—PROCESSING—CONTRACTS 


Where no mention is made of any taxes in the specifications or the bid 
submitted by a contractor for furnishing supplies to the United States, 
there is no legal liability on the United States for the processing taxes, 
the Government being liable only for the contract price. There would 
be no objection to the acceptance of a bid containing a provision that 
the bid price is to be increased by any processing or other Federal taxes 
which the dealer might be required to pay to the Government provided 
all bidders have been afforded the same opportunity to include such a 
provision in their bids. 


Comptroller General McCarl to the Secretary of the Interior, December 19, 
1933: 


This office is in receipt of a letter dated November 24, 1933, from 
the Superintendent of the Fort Apache Indian Agency, as follows: 


We kindly request ruling on the following in connection with the payment 
of contracts which did not contain any clause for the addition of any amounts 
to be paid the contractor because of Federal or processing taxes imposed upon 
the contractor after the issuance of contract. 

On September 28th, 1933, this Agency advertised for a quantity of hams 
and bacon to be delivered over a period of 10 weeks at the rate of 400 Ibs. 
per week. Award was made to Armour & Co. of Denver, Colorado, at the rate 
of .1425 per lb. for the bacon and .1375 per lb. for the ham. The meat was to 
be used for emergency conservation work. 

We have now received the invoices covering these purchases to which the 
contractor has added an amount for Federal tax at the rate of $1.03 per ewt. 
for ham and .96 per ewt. for bacon. At the time bid was received no mention 
was made by the company that any tax imposed by the Government would be 
added to the amount of the contract price and no stipulation of this kind was 
contained in the contract. Will you therefore kindly advise whether the Gov- 
ernment is liable for the payment of this tax? 

Also will you advise whether or not a company has a right to include in 
their bid the fact that they will charge in addition to the contract price 
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stipulated any additional amount that may be imposed on the contractor be- 
cause of Federal taxes. Should this clause be contained in the contract if the 
bidder so stipulates? 

If, as stated in the submission, no mention was made in the specifi- 
cations or the bid submitted by the contractor of any taxes, there is 
no legal liability on the United States for the processing tax, the 
Government being liable only for the contract price. 

There is no objection to the acceptance of a bid containing a pro- 
vision that the bid price is to be increased by any processing or other 
Federal taxes which the dealer may be required to pay to the Gov- 
ernment in connection with the performance of the contract, pro- 
vided all bidders have been afforded the same opportunity to include 
such a provision in their bids. 


(A-52686) 
CONTRACTS—SPECIFICATIONS—PATENTS 


Where it is known with certainty that the use of valid patents is required to 
manufacture supplies for the United States in accordance with Government 
specifications, bidders properly may be required to show legal right to use 
the patents, or the United States may directly obtain such rights for its 
own use or use through its contractors, with notification in the advertised 
specifications accordingly, but where there is doubt as to the infringement 
of any valid patent, the interests of the United States should be protected 
through including in the contract a patent infringement indemnity clause 
with adequate security therefor. 


Cometeaier General McCarl to the Secretary of Commerce, December 21, 

There has been received your letter of December 14, 1933, with 
enclosures, to the effect that in response to an advertisement dated 
October 2, 1933, for bids to be opened October 17, 1933, there had 
been received a low bid of the Audio Research, Inc., in the amount 
of $371 each and a next low bid of the General Electric Co. 
in the amount of $489.50 each for furnishing approximately 70 
erystal control units to be used at airway radio stations. The Gen- 
eral Electric Co. has stated in letter of November 2, 1933, that 
there are involved a considerable number of patents in the manu- 
facture of the crystal contro] units; that it owns or operates under 
licenses the patents involved; and that Audio Research, Inc., does 
not own or control the use of any of the patents. You have re- 
quested decision as to whether the low bid may be accepted under 
these circumstances. 

Audio Research, Inc., has stated in letter of December 15, 1933, 
that it has no knowledge from any authoritative source as to the 
validity of any patents involved under the proposal; that its counsel 
has reported that no final adjudication or legal ownership has ever 
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been established on the alleged patents on the circuits in question; 
and that consequently any group that may have threatened suit is 
violating the decree dated November 21, 1932, issued by the United 
States District Court of Wilmington, Del. The low bidder has 
agreed to the standard approved patent clause for inclusion in con- 
tracts with the United States, as follows: 


Patents: The contractor shall hold and save the Government, its officers, 
agents, servants, and employees harmless from liability of any nature or 
kind, including costs and expenses, for or on account of any patented or 
unpatented invention, article or appliance manufactured or used in the per- 
formance of this contract, including their use by the Government, unless 
otherwise specifically stipulated in this contract. 


The act of June 25, 1910, 36 Stat. 861, as amended by the act of 
July 1, 1918, 40 Stat. 705 (title 35, section 68, U.S.C.), provided— 


That whenever an invention described in and covered by a patent of the 
United States shall hereafter be used or manufactured by or for the United 
States without license of the owner thereof or lawful right to use or manufac- 
ture the same, such owner's remedy shall be by suit against the United States 
in the Court of Claims for the recovery of his reasonable and entire compensa- 
tion for such use and manufacture * * * in any such suit the United States 
may avail itself of any and all defenses, general or special, that might be 
pleaded by a defendant in an action for infringement, as set forth in title 
sixty of the Revised Statutes, or otherwise. * * * 


The court said in Van Meyer v. United States, 47 Fed. (2d) 192, 
195, that under the act of June 25, 1910— 


* * * The inventor might sue the contractor, who has manufactured 
and used the invention, for the United States, in the United States District 
Court and recover the contractor’s profits in such suit, but, by the amendment 
of 1918, the patentee was cut off from such suit against the contractor and 
left to a suit against the United States in a Court of Claims for the recovery 
of reasonable and entire compensation for the unlicensed use and manufacture 
of his invention. * * * 


The court also referred to Richmond Screw Anchor Company v. 
United States, 275 U.S. 331, wherein it was said with respect to the 
1918 amendment to the 1910 act that: 


The purpose of the amendment was to relieve the contractor entirely from 
liability of every kind for the infringement of patents in manufacturing any- 
thing for the Government and to limit the owner of the patent and his assigns 
and all claiming through or under him to suit against the United States in the 
Court of Claims for the recovery of his reasonable and entire compensation 
for such use and manufacture. The word “entire” emphasizes the exclusive 
and comprehensive character of the remedy provided. As the Solicitor General 
says in his brief with respect to the act, it is more than a waiver of immunity 
and effects an assumption of liability by the Government. 


That is to say, if a contractor with the United States infringes 
a patent or patents, the legal liability therefor is placed on the 
United States, and the value of a patent liability clause as contained 
in the advertised specifications and as above quoted does not extend 
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beyond the ability of the United States to enforce such guaranty 
and to collect from the contractor or its surety any amount which 
the Government may be required to pay to the owner of the patents 
which have been infringed by the contractor in the manufacture and 
delivery of the equipment. It is apparently admitted by Audio 
Research, Inc., that it owns none of the patent rights and has no 
license for the use of any of the patents which may be involved or 
claimed to be involved in the construction of these crystal control 
units nor has it attempted to show that it can manufacture the radio 
equipment without the involving of some or all of the patents in 
question. It will be noted that the De Forest Co. appears to have 
sustained its title to the feed-back or oscillating audion patent in 
Westinghouse Electric & Manufacturing Co. v. De Forest Radio 
Telephone & Telegraph Co., 21 Fed. (2d) 918 and 278 U.S. 562, and 
this patent appears to be but one of the number of patents which 
may be involved in the construction of the equipment. In other 
words, the report contained in the letter of December 15, 1933, from 
Audio Research, Inc., that there had been no final adjudication or 
legal ownership established of any of the alleged patents is in error 
at least as to the feed-back or oscillating audion patent involved in 
the De Forest Radio Telephone & Telegraph Co. case. 

There has been no administrative report as to whether equipment 
meeting the needs of the Government, the manufacture of which 
would not involve these or other patents, is available for purchase, 
and if not, whether in the opinion of the Department the manu- 
facture of the crystal control units by the low bidder and as specified 
would likely involve infringement of patents as mentioned by the 
General Electric Co. in its letter of November 2, 1933, or other 
patents, though there is within the Department of Commerce the 
Bureau of Patents the principal duty of which is to consider appli- 
cations for patents and issue patents thereon, including patents in 
the radio art, and which undoubtedly would be able to report as to 
the probable infringement of any of these patents in the manufacture 
of the equipment required by the specifications. It is just possible 
that some of the licenses cannot be enforced. See Radio Corporation 
of America v. Lord et al., 28 Fed. 258, certiorari denied, 278 U.S. 648. 
See, also, letter dated March 11, 1932, from the Attorney General 
to the Committee on the Judiciary, United States Senate, concerning 
contractual restrictions on competition among certain radio manu- 
facturers. 

In view of the provisions of the act of 1910, as amended by the 
act of 1918, it is the duty of those acting for the Government in 











176 DECISIONS OF THE COMPTROLLER GENERAL 


making purchases where patents may be involved to secure full 
protection for the Government’s interests. Yet, in such connection 
and especially where there is doubt that valid patents will be in- 
fringed excessive demands may not be tolerated. 

Where it is known with certainty that patents are involved, bidders 
may properly be required to show legal right to manufacture there- 
under, or the United States may directly obtain such right for its 
own use or use through its contractors, with provision in the specifi- 
cations accordingly, but where the matter is doubtful, the interests 
of the Government should be protected through including in the 
contract the patent infringement indemnity clause and requiring 
ample security. 

The low bid may not properly be disregarded merely because it 
is asserted by a patent owner that its patent will be infringed and 
that such low bidder is without legal right to manufacture there- 
under. 

Without vastly more information than is supplied, this office could 
not undertake to determine whether in manufacturing the crystal 
control units Audio Research, Inc. would infringe any valid patent, 
but if after such investigation as is possible the Department doubts 
there will be infringement by such low bidder, this office will offer 
no objection to an award of contract to such low bidder, the contract 
to contain, however, the patent infringement indemnity clause, and 
to be supported by adequate security. 


(A-51215) 


ACCOUNTING—EMERGENCY FUNDS ALLOTTED TO REGULAR 
GOVERNMENT AGENCIES 


Where emergency funds are allotted for expenditure by regular activities of 
the Government that are expending regular appropriations and possibly 
at the same place and for the same or similar objects, 2 proper showing 
should be made as to each item of expenditure charged to emergency 
funds to enable a determination that the obligations discharged were in 
fact incurred incident to carrying out the purpose or purposes for which 
the funds were made available. 


Comptroller General McCar! to the Secretary of Agriculture, December 22, 

1933: 

There has been received a letter dated December 5, 1933, from the 
Director, Office of Personnel and Business Administration, of your 
department as follows: 

I have deferred acknowledgment of your letter of November 21, A-HLJ-114, 
pending its submission to the Forest Service for consideration and report. 


I have received such report and find myself in entire agreement with the view 
expressed that your office be urged to reconsider the instructions. 











‘ 
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What is asked is that on all vouchers for payment from the emergency 
construction fund there be “an administrative statement or certificate, by 
an officer acquainted with the facts, to the effect that the expense was 
incurred in connection with conservation work.” A little before your letter 
mentions, apparently as a criticism, that “the only indication in many cases 
that conservation work is involved is the fact that the payment was from the 
fund made available for such work.” 

This is true, and it is likewise true that millions of vouchers paid every 
year from the Federal appropriations contain no other evidence than the title 
of the appropriation that the expenses were incurred for purposes within 
the appropriation. In the very great majority of cases there is no internal evi- 
dence. It has been at all times, so far as we are advised, universally accepted 
in Federal accounting that the designation of appropriation on vouchers certi- 
fied by administrative officers—and such designation precedes certification for 
payment—committed the certifying officer to knowledge that the expense was 
being charged to the indicated fund; and with such knowledge the certification 
necessarily means that the services, articles, or supplies are procured in 
furtherance of the objects of such appropriation. 

Since this assumption has always been accepted as to the thousands of 
uppropriations annually made by Congress, we find it d fficult to understand 
on what theory an exception is proposed in this instance. The emergency 
conservation fund seems to offer no special temptation to misuse, no special 
susceptibility to error in administration or expenditure. Heavy allotments 
of other emergency funds, notably those for general and road construction, 
have been made to the Department from the N.R.A. appropriation. These 
are handled by the regular bureau organizations and certified by permanent 
administrative officers and are thus in every respect analogous to the emer- 
gency conservation fund. There has, however, been no suggestion of special 
certification in these cases. 

Our least objection to the proposal is that the certification would be per- 
functory. A text would be prepared for stamping and the certifying officer 
would sign twice instead of once unless some means could be found to combine 
the new and old certificates. The great objection to which we solicit your 
particular attention is that the proposal is an exception to general practice 
based on no obvious reason. We do not think you will wish to insist upon a 
radical departure from standard procedure without some explanation of the 
influencing considerations. 

May we not, therefore, ask you to carefully re-examine the situation, having 
especially in mind the great strain under which the fiscal accounting and 
administrative staff of the Forest Service are now working and the gravity 
of new steps in routine, no matter how slight the time consumed in the 


individual operation. 

Ordinarily, the very nature of an expenditure, the place where the 
articles are to be delivered or the services rendered, and the official 
title of procuring or certifying officer as shown by a voucher will 
indicate whether the appropriation stated on the voucher is the 
proper appropriation to be charged therewith. But where, as in 
the case of these conservation funds, emergency funds are allotted 
for expenditure by the same administrative organization that is 
expending regular appropriations and possibly at the same place 
and for the same or similar objects, it becomes necessary that there 
be made a proper showing in connection with each item of expend- 
iture charged to the emergency fund to enable a determination that 
the obligation discharged was in fact incurred incident to carrying 
out the purpose for which the funds were made available. 

In this connection it may be stated that the showing required is 
not a perfunctory certificate that the expenditure is incident to the 
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work of the Civilian Conservation Corps as seems to be assumed by 
the letter quoted herein, but a statement of facts showing in each 
instance that the expenditures were in fact expenditures legally 
chargeable to the emergency conservation fund. The same showing 
should be made, also, with respect to other emergency funds allotted 
to your department. 


(A-52398) 


MILEAGE—TRAVEL BY PRIVATELY-OWNED AUTOMOBILE— 
OFFICIAL STATION 


The terms “ designated post of duty” and “ official station’ are synonymous, 
The authorization in the act of February 14, 1931, 46 Stat. 1103, as 
amended by section 9 of the act of March 3, 1933, 47 Stat. 1516, to reim- 
burse an employee upon a mileage basis for tle use of his personally 
owned automobile on official travel does not authorize reimbursement on 
a mileage basis for transportation by privately owned automobile within 
the limits of the employee’s designated post of duty or official station. 


Comptroller General McCarl to the Administrator, Federal Emergency 
Administration of Public Works, December 22, 1933: 


There has been received your letter of November 29, 1933, as 
follows: 


The duties of certain employees of this Administration require them to 
visit several projects each day. Occasionally several projects are located 
within the corporate limits of the city in which such employee has his head- 
quarters, but are located at widely separated points, difficult and at times 
impossible to reach by means of established transportation, such as street 
cars or buses. The use of an automobile is the only practical method of 
transportation which will enable the employee to cover his assignment daily. 

This Administration has not as yet equipped its staff with automobiles for 
use on inspection, and several of the field employees have used their own Cars. 

Paragraph 12 of Government Travel Regulations reads in part: “ When an 
officer or employee travels on official business away from his designated post 
of duty or official station, he may be authorized to use his own conveyance.” 
’aragraph 3 defines the meaning of “ official station” but I do not find a 
definition of the meaning of “ post of duty.” 

I take it that compensation on a mileage basis under the conditions outlined 
in paragraph 1 hereof, when properly authorized on official business, will be 
allowable as “on official business away from designated post of duty”, and 
shall be pleased if you will advise if your interpretation of the regulations 
agrees with mine. 


The terms “designated post of duty” and “official station” are 
synonymous. Reimbursement to an officer or employee upon a mile- 
age basis for the use of his personally owned automobile is limited 
by the act of February 14, 1931, 46 Stat. 1103, as amended by section 
9, act of March 3, 1933, 47 Stat. 1516, to the use of the automobile 
in necessary travel “away from his designated post of duty ” or offi- 
cial station. There is no authority to reimburse an employee for the 
use of his personally owned automobile within the limits of his desig- 
nated post of duty or official station except when the appropriation 
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involved specifically provides for the operation or maintenance of 
passenger-carrying vehicles in accordance with the act of July 16, 
1914, 38 Stat. 508, and in such cases the employee may be reimbursed 
only upon an actual expense basis for gasoline and oil actually con- 
sumed in the use of his automobile for official transportation within 
the limits of his official station. See 10 Comp. Gen. 409; 11 éd. 67; 
id. 91. I do not find in title II of the act of June 16, 1933, 48 Stat. 
200, establishing the Federal Emergency Administration of Public 
Works, nor in the appropriation for carrying that act into effect, 48 
Stat. 275, any specific authority for the purchase, operation, or main- 
tenance of passenger-carrying vehicles and, accordingly, there does 
not appear to be any authority to reimburse officers or employees of 
your administration for the use of personally owned automobiles 
within the limits of their designated posts of duty or official stations. 


(A-52355) 


COMPENSATION—LEAVES OF ABSENCE—GOVERNMENT PRINTING 
OFFICE EMPLOYEES 


The past administrative practice of reimbursing employees of the Government 
Printing Office upon separation from the service for unused earned or ac 
crued leave, except in cuse of death in the active service, may not be con- 
tinued or revived. 12 Comp. Gen. 602, affirmed. 


Comptroller General McCarl to the Public Printer, December 26, 1933: 


There has been received your letter of November 25, 1933, as 
follows: 


In your decision (A-48206) and (A-48311), April 21, 1933, to the Public 
Printer, you advised as follows: 

“* * * While it is understood to have been the administrative practice 
to pay employees upon separation from the service for unused earned or ac- 
crued leave, there appears nothing in the act of 1896 or otherwise to authorize 
such practice. Therefore, the practice should be discontinued. It would not 
be improper to make the employee’s separation from the service effective at the 
expiration of the accrued leave, that is, to carry the employee on the rolls as in a 
leave-with-pay status until the expiration of his accrued leave, * * *” 

Prior to foregoing decision and in accord with the practice of the Office 
for thirty-seven years, employees were paid the leave then due them on separa- 
tion from the service and not continued on the rolls pending the expiration 
of leave previously earned. 

In this connection, I invite your attention to the following rulings on the 
subject, to be found in Digest of Decisions cf the Comptroller of the Treasury, 
page 873: 

*(1896, July 22.) Under the acts of June 19, 1894, 28 Stat., 94; March 2, 
1895, 28 Stat. 868; and June 11, 1896, 29 Stat., 453, the Public Printer may 
pay pro rata leave of absence for the current tiscal year to any employee sever- 
ing his connection with the Office without requiring that the employee take an 
actual leave of absence.—38: 27.” 

“(1908, Dec. 10.) Under the act of June 11, 1896, 29 Stat., 4538, which pro 
vides for leaves of absence to employees of the Government Printing Office, an 
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employee who resigned after having served a fractional part of a year is 
entitled to pay for the pro rata leave accrued but not taken by him at the time 
of his resignation.—10: 472.” 

The long-established practice of this Office in paying employees for their 
unused leave on separation from the service is also supported by the law 
(U.8.C., Title 44, Sec. 45) which authorizes the Public Printer to pay to the 
legal representatives of any employees who may die any accumulated leave of 
absence due, and such accounts are certified to your Office for payment. 

To continue on the rolls employees, especially those who have held essential 
supervisory positions, pending expiration of leave will prevent the appointment 
or promotion of other employees to do their work and may seriously handicap 
the operation of this Office at times when the services of such employees are 
urgently needed. 

Your recent decision requiring employees to be retained on the rolls until 
their accrued leave has expired also raises the question as to whether employees 
who are nominally retained on the rolls in leave-with-pay status after notice of 
separation may earn additional leave and be granted holidays and half-holidays 
with pay during such period. 

In view of these facts, I respectfully request that this matter be given further 
consideration by your Office. It is desired, for reasons of economy and efficiency 
to reestablish the former practice of paying to an employee at the time of 
separation from the service any unused leave which had been earned and found 
due him, without requiring that he take an actual leave of absence. This 
would, in my opinion, comply with law and the decisions noted herein. Further, 
it would be a definite saving to the Government. 

Your early advice is requested as to whether above former practice may 
properly be resumed in this Office. 


The controlling statute and administrative procedure were cited 
and considered in the decision of April 21, 1933, 12 Comp. Gen. 602. 

Unless specifically so provided by statute, which is not the case 
as to employees of the Government Printing Office, leave of absence 
of Federal personnel is not a right for which reimbursement may be 
made if not granted but a privilege or benefit to be enjoyed by the 
employees within administrative discretion while the employees are 
in active service. If such leave privilege or benefit is not availed of 
during active service, or it becomes impracticable administratively 
to allow the leave during active service, there is no authority either 
in the act of June 11, 1896, 29 Stat. 453, or otherwise, to make reim- 
bursement after separation from the service, except in case of death, 
for the leave not taken prior to separation from the service. With 
the exception of employees who die while in active service, the leave 
laws governing the employees of the Government Printing Office are 
not different in this respect from the leave laws governing personnel 
of the Federal departments generally, and there appears no sound 
reason why the employees of the Government Printing Office should 
be treated differently in this respect from other Federal personnel, 
particularly now that the leave of all is cumulative indefinitely. 

I cannot agree with the decisions of the Comptroller of the Treas- 
ury cited by you, nor with your conclusion as to the inference to be 
drawn from the express statutory authority for reimbursing the 
personal representatives of employees of the Government Printing 
Office who die while in active service for unused leave. Pursuant 
to the ordinary rules of statutory construction and the legal maxim, 
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expressio unius est exclusio alterius, the inference to be drawn, if 
any, is that the express statutory authority to make reimbursement 
for unused leave in case of death would preclude reimbursement 
when separation from the service is for any cause other than death. 

Referring to the third from the last paragraph of your letter, 
the decision of April 21, 1933, supra, did not require “ employees to 
be retained on rolls after their accrued leave has expired.” The 
matter is one entirely within administrative discretion. See decision 
of May 9, 1933, A-48206, A-48311. 

You are advised, therefore, that the past practice of reimbursing 
employees of the Government Printing Office upon separation from 
the service for unused earned or accrued leave, except in case of 
death in the active service, may not be continued or revived. 


(A-50815) 
CONTRACTS—CODES OF FAIR COMPETITION—PRICE 


The purpose of contracts with the United States is to make definite and certain 
the terms thereof and this purpose may not be defeated through the inclu- 
sion in such contracts of indefinite and uncertain changes in the contract 
price based on conditions subsequent which may or may not occur. 

Under section 3709, Revised Statutes, contracts are required to be let to the 
lowest responsible bidder and code conditions as to price are not controlling 
on the United States. ° 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 2, 1934: 


There has been received in reference to decision of September 7, 
1933, 13 Comp. Gen. 76, your letter of December 5, 1933, in pertinent 
part, as follows: 


Inasmuch as the Secretary of Agriculture is almost daily promulgating 
marketing agreements and licenses for various agricultural commodities and 
products thereof, under the authority of section 8 (2) and section 8 (3) of the 
Agricultural Adjustment Act, there are submitted for your consideration the 
following conditions which, it is suggested, should be included in advertisements 
for bids for supplying agricultural commodities and products thereof, and it is 
requested that you advise whether these conditions may be included in such 
advertisements : 

“Tf, on the date of the opening of this bid, there is in effect a marketing 
agreement and/or license approved and executed by the Secretary of Agriculture 
under the provisions of the Agricultural Adjustment Act for any of the commodi- 
ties listed in this proposal, the contractor shall comply with all provisions of 
said marketing agreement and/or license, or any amendments thereof, without 
regard to whether the contractor is himself a party to the said marketing 
agreement and/or license. If the contractor fails to comply with the pro- 
visions of the marketing agreement and/or license, or any amendments thereof, 
the Government may by written notice to the contractor terminate the contrac- 
tor’s right to proceed with the contract and purchase in the open market, or 
otherwise, the undelivered portion of the commodity or commodities involved 
and the contractor and his surety shall be liable to the Government for any 
excess cost occasioned the Government thereby: Provided, That the determi- 
nation of the Administrator of Veterans Affairs of any failure of the contractor 
to comply with the terms of the marketing agreement and/or license for the 
commodity or commodities involved shall be final and conclusive on the 
contractor.” 

82108°—34——-13 
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The inclusion of the conditions quoted, supra, in advertisements for bids for 
supplying agricultural commodities and products thereof, will result in uniform 
procedure for all Veterans’ Administration facilities and will put all bidders on 
notice that they must conform to the provisions of any marketing agreement 
and/or license, or any amendments thereof, applicable to any of the commodities 
called for in the advertisements. 

In connection with the performance of contracts for supplying agricultural 
commodities and products thereof, the question has arisen as to whether such 
contracts may be negotiated in a manner that will permit of their revision to 
conform to the provisions of a marketing agreement and/or license that may 
be approved and executed by the Secretary of Agriculture after the effective 
date of a contract, in order that the contract price for an agricultural com- 
modity may be increased or decreased during the life of the contract to conform 
to the price stipulated for the commodity in the applicable marketing agreement 
and/or license. For instance, the Veterans’ Administration may have a contract 
for supplying milk to a facility which was entered into prior to the effective 
date of a marketing agreement and/or license for milk for the milk shed in 
which the facility is located and the contract price for the milk may be 32¢ 
per gallon, but the marketing agreement and/or license for milk for the milk 
shed in which this facility is located, which was approved and executed by the 
Secretary of Agriculture after the effective date of the contract, may provide 
that the price shall be 40¢ per gallon. In the absence of a provision in the 
contract that will permit of an adjustment in price to conform to the price 
stipulated in the applicable marketing agreement and/or license, the contractor 
cannot be afforded any relief which, of course, is inequitable and a remedy, if 
legally possible, should be provided. With this in view there is submitted for 
your consideration the recommendation that the following conditions should 
also be incorporated in contracts for supplying any agricultural commodity or 
product thereof: 

“Tf, on the date of the opening of this bid, there is nct in effect a marketing 
agreement and/or license, approved and executed by the Secretary of Agricul- 
ture under the provisions of the Agricultural Adjustment Act, for any of the 
commodities listed in this proposal, but, during the life of this contract, a 
marketing agreement and/or license is approved and executed by the Secretary 
of Agriculture under the provisions of the Agricultural Adjustment Act for 
any or all of the commodities listed in this proposal, the terms of the contract 
shall be amended to conform to the requirements of said marketing agreement 
and/or license and, thereafter, beginning on the effective date of said market- 
ing agreement and/or license, the contractor shall comply with all provisions 
of said marketing agreement and/or license, or any amendments thereof, with 
out regard to whether the contractor is himself a party to the said marketing 
agreement and/or license and, if the contractor fails to comply with the pro- 
visions of said marketing agreement and/or license, or any amendments 
thereof, the Government may, by written notice to the contractor, terminate 
the contractor’s right to complete the contract and to purchase in the open 
market, or otherwise, the undelivered portion of the commodity or commodities 
involved and the contractor and his surety shall be liable to the Government 
for any excess cost occasioned the Government thereby: Provided, That the 
determination of the Administrator of Veterans’ Affairs of any failure of the 
contractor to comply with the terms of said marketing agreement and/or 
license for the commodity or commodities involved shall be final and conclusive 
on the contractor.” 


The first paragraph which you have suggested for inclusion in 
advertisements for bids and contracts for supplying agricultural 
commodities and products thereof is in substantial accord with the 
paragraph suggested in the decision of September 7, 1933, and the 
requirement of Executive Order No. 6246, dated August 10, 1933, 
which was quoted in 13 Comp. Gen. 65. There appears no legal 
objection to the inclusion of such paragraph in advertisements and 
contracts for the purchase of agricultural commodities and products 
thereof. 
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However, the second paragraph which you have suggested for 
inclusion in advertisements and contracts for the purchase of agri- 
cultural commodities and products thereof—the concluding para- 
graph of your letter—may not legally be included in advertisements 
and contracts on behalf of the United States. In the first place, the 
effect of said paragraph would be to require the United States to 
purchase its supplies at the prices fixed in the marketing agreements 
or licenses, and it was held in 13 Comp. Gen. 100, that section 3709, 
Revised Statutes, required purchases on behalf of the United States 
to be made through competition and that bids offering to the Govern- 
ment different prices on a different basis are not to be understood as 
in contravention of any code. See, also, decisions of November 10, 
1933, 13 Comp. Gen. 127, and November 14, 1933, A-51800. The 
same rule applies to marketing agreements. The adoption of a code 
of fair competition or a marketing agreement fixing prices generally 
does not change or modify the heretofore existing legal procedure for 
the purchase of supplies on behalf of the United States; that is, 
through advertising and awarding of contracts to the lowest respon- 
sible bidder. In the second place, the effect of such suggested stipu- 
lation would be to render indefinite and uncertain the consideration 
stipulated in Government contracts, and the purpose of contracting 
is to make the rights of the parties definite and certain. 

It seems proper to suggest that in contracting for supplies where 
there may be a fluctuation in prices due to economic conditions over 
which the contractor can exert little, if any, control, the procedure 
should be for the United States to contract for relatively short 
periods of time—on a month to month basis for supplies and 
certainly not for longer than quarterly periods. 

You are advised accordingly. 


(A-52541) 


EMPLOYEES’ COMPENSATION COMMISSION—AWARDS—PERCENTAGE 
REDUCTION 


Awards made by private acts of disability compensation for injuries incurred 
in line of duty in civilian employment constitute “pension” within the 
meaning of section 15 of the act of June 16, 1933, 48 Stat. 307, and the 
amounts as specified in the private acts are subject to the percentage 
reduction required by the act of March 20, 1933, 48 Stat. 18, and Executive 
orders issued pursuant thereto, 


Comptroller General McCarl to the Chairman of the United States Employees’ 
Compensation Commission, January 4, 1934: 


There has been received your letter of November 8, 1933, as follows: 


There is submitted for your consideration and advice the question whether 
the provisions of section 15 of the Independent Offices Appropriation Act, 1984, 
are applicable to payments being made by the Commission under the authority 
of Private Act No, 467, 70th Congress, to Arthur B. Rump. 
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Private Act No. 467, for the relief of Arthur E. Rump, approved March 2, 
1929 provides: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Secretary of the Treasury 
be, and he is hereby, authorized and directed to pay, out of any money in the 
Treasury not otherwise appropriated, to Arthur E. Rump during his natural 
life the sum of $117 per month, to date from the passage of this Act, as com- 
pensation for injuries sustained while in the line of his duties as registry clerk 
at the Saint Louis (Missouri) post office, said monthly payments to be paid 
through the United States Employees’ Compensation Commission.” 

Section 15 of the Independent Offices Appropriation Act, 1934, provides: 

“For the fiscal year ending June 30, 1934, every pension payable under any 
private relief act, not subject to the provisions of sections 1 and 17 of title I 
of the act entitled ‘An act to maintain the credit of the United States Govern- 
ment’, approved March 20, 1933, shall, irrespective of the provisions of section 
18 of title I of such act, be reduced by the same percentage as that prescribed 
for the reduction of compensation of officers and employees under section 3 of 
title II of said act.” 

Private relief acts which authorize the Commission to administer the relief 
provided fall into two general groups: 

1. Where the relief granted results in the application of the benefits provided 
under the act of September 7, 1916, and 

2. Where the relief granted is in the nature of a legislative grant having no 
reference to the provisions of the act of September 7, 1916. 

The acts falling into the first group have been held by the Commission to be 
subject to the reduction in compensation prescribed by section 14 of the 
Independent Offices Appropriation Act. Those falling into the second group, 
in which the case of Mr. Rump is included, have been held by the Commission 
to come within the scope of the provisions of section 15 of that act. In 
keeping with this view payments made by the Commission pursuant to 
authority contained in private relief acts have been reduced by the same 
percentage as that prescribed in section 3, title 2 of the Act of March 20, 
1933. 

It is claimed in behalf of Mr. Rump that the action of the Commission in 
reducing his compensation is in error, since the act for his relief specifically 
directs the payment to him during his natural life of the sum of $117 per 
month, dating from the passage of the act, and the Commission has been 
requested to submit the matter to you for decision. The only question about 
which it seems there may be doubt apparently is whether the allowance of 
money granted to Mr. Rump and a small number of other beneficiaries 
receiving similar relief may be considered “pensions payable under any 
private relief act within the meaning of section 15” quoted above. 

Your decision in respect to the application of section 15 of the Independent 
Offices Appropriation Act, 1934, to this and similar cases is accordingly 
requested. 

The Commission is informed by the Honorable John J. Cochran, Member of 
Congress, that Mr. Rump is near death from cancer and that he is in 
desperate need of the small amount of money being withheld from him each 
month by the action of the Commission, to help defray the expenses incident 
to his serious illness. In order that every consideration may be shown to him 
and that he may enjoy the benefits that would accrue to him in the event you 
decide that the action of the Commission is in error, it is urgently requested 
that your decision be expedited as much as possible. 


Section 14 of the Independent Offices Appropriation Act of June 
16, 1933, which immediately precedes section 15 quoted in your letter, 
provides as follows: 


The compensation authorized by sections 3, 4, and 10 of the act of September 
7, 1916, as amended, accruing during the fiscal year 1934, shall be reduced below 
the amounts prescribed by the said Act by the same percentage as that pre- 
scribed for the reduction of compensation of officers and employees under sec- 
tion 3 of title II of the Act entitled, “An act to maintain the credit of the United 
States Government,” approved March 20, 1933: Provided further, That the 
monthly pay as defined in section 40 of the Act of September 7, 1916, shall be 
determined without regard to the temporary reductions in pay required by the 
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Act of March 20, 1933: Provided further, That the funds made available for the 
purposes of the Act entitled “An act for the relief of unemployment through the 
performance of useful public work, and for other purposes,” approved March 
31, 1933, shall be available for the payment of compensation for injuries as 
required by section 3 of said act, but such payment shall be made through the 
Employees’ Compensation Commission. 

In view of the juxtaposition in said statute of sections 14 and 15, 
and as the economy program as set forth in the various statutes has 
required a general reduction in military and civil pensions and gra- 
tuities, this office is in agreement with the view of the Employees’ 
Compensation Commission that awards made by private acts of 
disability compensation for injuries incurred in line of duty in civil- 
ian employment, constitute “pension” within the meaning of sec- 
tion 15 of the act of June 16, 1933, supra, and that the amounts as 
specified in the private acts are subject to the percentage reduction 
required by the act of March 20, 1933, 48 Stat. 13, and Executive 
orders issued pursuant thereto. 

Accordingly, I have to advise that the action of the commission in 
reducing the disability compensation awarded to Arthur E. Rump 
by the private act quoted in your letter was correct. 


(A-52713) 


BONDS—PREMIUMS—GOVERNMENT EMPLOYEES 
Premiums on bonds of officers or employees of the Federal Government are not 
chargeable to the United States. 

Comptroller General McCarl to the Secretary of the Interior, January 5, 1934: 

There was returned to this office by the acting director of investi- 
gations under date of December 6, 1933, a voucher in favor of C. A. 
Cox and Company for $15 covering proposed payment of premiums 
on bonds of two special deputy United States marshals, Eastern 
District of Texas. The voucher had been previously submitted to 
this office for preaudit and had been returned without certification 
for payment for the stated reason that premiums on bonds required 
of such officers or employees are not chargeable to the United States. 

In returning the voucher for further consideration, the acting 
director of investigations, Department of the Interior, in his letter 
of December 6, 1933, states: 


Returned herewith is voucher of C. A. Cox & Company, Tyler, Texas, for 
$15.00, premium at $7.50 each on bonds of Archie D. Ryan, special ugent in 
charge, and Jce Hardin Leech, special agent. to qualify them as special deputy 
marshals on a special assignment outside of their usual duties and incident to 
the enforcement of the Federal oil regulations. Messrs. Ryan and Leech re- 
ceived no compensation for acting as special deputy marshals but were paid the 
usual salary and expenses of their respective offices in the Division of Investi- 
gations, Department of the Interior, for which positions they had already 
qualified. As the furnishing «f these bends was an expense incident to a special 
assignment or detail, anit not incident to qualifying for the employment under 
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which they are paid, the expense surely should be borne by the Government as 
incident to the enforcement of oil regulations. 


The act of August 5, 1909, 36 Stat. 125, provides: 
* * * the United States shall not pay any part of the premium or other 
cost of furnishing a bond required by law or otherwise of any officer or employee 
of the United States. 


This statute, in express terms, prohibits the payment of premiums 
on bonds of officers or employees of the United States from public 
funds and it is clear that the provision applies to all such bonds 
whether required by law or otherwise. 

Even before the act of August 5, 1909, was enacted, in the absence 
of appropriations for such an expenditure, it was a well settled 
rule of law that the expense of executing personal bonds was not 
chargeable to the United States. United States v. Van Duzee, 140 
U.S. 169; 2 Comp. Dec. 262; 12 id. 678. 

In 2 Comp. Dec. 262, it was said: 

The fact that a disbursing officer receives no compensation cannot affect the 
question, for if he does not desire the office he need not accept it. 

In the present case the fact that giving these employees an appoint- 
ment as special deputy marshal did not increase their compensation 
and may have involved additional duties which they did not desire 
cannot operate to make the costs of their bonds a proper charge 
against the United States in view of the plain provisions of the 
statute hereinbefore quoted. 


(A-52844) 


COMPENSATION—CLASSIFICATION—EMPLOYEES PAID FROM 
ALLOTTED EMERGENCY FUNDS 


Application of the special classification rates of compensation prescribed in 
Executive Order No, 6440, dated November 18, 1933, to the personnel of the 
regular establishments of the Government paid from allotted emergency 
funds is required to the extent of those officers and employees whose com- 
pensation rates are not otherwise controlled by the Classification Act or 
other statute. 


Comptroller General McCarl to the Secretary of Commerce, January 5, 1934: 


There has been received your letter of December 19, 1933, as 
follows: 


Executive order of November 18, 1933, prescribes rates of compensation of 
Government employees in emergency agencies not subject to the Classification 
Act and acts amendatory thereof. 

It will be appreciated if you will advise the Department whether the provi- 
sions of the order are also to be applied in the cases of employees serving under 
its various bureaus, whose compensation is paid from funds allotted thereto by 
emergency agencies. 


Executive Order No. 6440, dated November 18, 1933, provided in 
part as follows: 


Rates of compensation of Government employees in emergency agencies not 
subject to the Classification Act, and acts amendatory thereof. 
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By virtue of the authority vested in me as President of the United States, 
and under authority of section 1753 of the Revised statutes, and in order to 
secure greater uniformity in the rates of compensation of employees engaged 


upon the same or similar classes of work, it is hereby ordered that the respective 
heads of— 


National Industrial Recovery Administration 

Agricultural Adjustment Administration 

Tennessee Valley Authority 

Public Works Administration 

Emergency Conservation Work 

Reconstruction Finance Corporation 

Farm Credit Administration 

Federal Emergency Relief Administration 

Home Owners’ Loan Corporation 

Federal Coordinator of Transportation 
which are authorized by law to employ personal services and to fix rates of 
compensation therefor without regard to the Classification Act of 1923, 
as amended, shall, unless otherwise specifically authorized by me, fix such 
rates for officers and employees now in the service, as well as for those here- 
after appointed, at the amounts prescribed in the following salary-standard- 
ization schedule, in accordance with the duties and responsibilities of the 
positions occupied by them: 
Then follows a schedule of rates which in most part correspond with 
the minimum salary rates of the several classification grades or 
salary ranges established by the Classification Act as amended. 

The clear purpose of the Executive order is to equalize generally 

the salary rates of the personnel of the emergency agencies with the 
salary rates of the personnel of the regular establishments of the 
Government subject to the Classification Act. While the Executive 
order does not specifically mention personnel of the Department of 
Commerce and the other regular establishments of the Government 
paid from funds allotted by one of the emergency agencies, the 
purpose of the Executive order may be properly accomplished only 
by regarding the Executive order as applicable also to the personnel 
employed under the regular establishments of the Government paid 
from allotted emergency funds if their salary rates are not otherwise 
controlled by the Classification Act or other Federal statute. That 
is to say, application of the rates prescribed in the Executive order 
to the personnel of the regular establishments of the Government, 
including the Department of Commerce, paid from allotted emer- 
gency funds, is required with respect to those officers and employees 
whose compensation rates are not otherwise controlled by the 
Classification Act or other statute, 


(A-50221) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—EXPRESS 
SHIPMENTS 


Under the reorganization plan of express service pursuant to which the Railway 
Express Agency, Ine., was organized to perform express service as an 
agency of participating railroads, charges for express service by such 
agency are subject to land-grant deductions the same as if the service by 
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such agency was performed by the participating railroads subject to 
land-grant laws. In determining the amounts of land-grant deduction for 
such shipments the same principles are for application as maintain with 
respect to service performed directly by land-grant railroads and there 
is no authority for arbitrarily apportioning the commercial charges between 
cost of “supplemental” services and “transportation” service on the 
basis of the carrier’s alleged operating expenses, before making deduction 
for land grant. 


Decision by Comptroller General McCarl, January 10, 1934: 

The Railway Express Agency, Incorporated, requested by letter 
of July 27, 1933, further consideration of decisions of March 12, 
1929, 8 Comp. Gen. 484, and February 10, 1930 (A-26319), holding 
respectively that charges for the transportation of Government 
property by the Railway Express Agency, Incorporated, over land- 
grant aided lines of railroad are subject to deduction for land grant 
and that in arriving at the amount of the deduction there is no 
proper basis for considering that only 57 percent of applicable com- 
mercial charges are subject to such deduction. 

It is now urged, first, that the corporate relationship existing be- 
tween the Railway Express Agency and the land-grant railroads 
is not such as to justify, with respect to the earnings of the Railway 
Express Agency, a different conclusion from that which had been 
maintained by the Government for over fifty years as to the appli- 
cability of land-grant statutes to other express companies; and 
second, that in any event no deduction for land grant should be 
made from that portion of the express charges which represents the 
auxiliary and supplemental service performed by the express com- 
pany, indicated as being approximately 30 percent of the total 
charges. 

As affording a specific instance for consideration in connection 
with these propositions the claimant refers to its bill D/3/5624, in 
which it stated and as under protest, charges on certain shipments 
in a reduced aggregate amount of $41.83, and in payment of which 
W. O. Rawls, disbursing officer, War Department, issued check 
151954, dated April 26, 1933, in said amount. 

In conformity with the above basis it is urged, first, that the 
express company is entitled to payment on the basis of the full 
tariff charges, stated as aggregating $46.99 without any deduction 
for land grant; and second, that, in any event, considering 30 percent 
of the total charges as representing the cost of auxiliary or supple- 
mental service. as distinguished from transportation service, the 
aggregate net amounts properly payable would total $43.38, instead 
of $41.83 originally claimed under protest and paid by the dis- 
bursing officer. 

The Railway Express Agency, hereinafter referred to as the 
agency, is owned by certain railroads and is operated as a joint 
facility for the railroads in the conduct of express business over said 
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railroad lines. The plan of its organization and operation is set 
forth in Finance Docket No. 7332, 150 IL.C.C. 423. Its capital stock 
consists of 1,000 shares without nominal or par value, owned by 86 
railroads indicated as having done during preceding years nearly 
98 percent of the gross express business to which the agency was 
to succeed. It appears, however, that the earnings of the agency 
are not distributed to the stockholders as dividends in proportion to 
their stockholdings but that available earnings are distributed pur- 
suant to the terms of operating contracts between the agency 
and the railroads over whose lines the agency operates. It is 
indicated also that the agency has such operating contracts not 
only with the 86 railroads, which own the capital stock of the said 
agency but with a large number of small railroads, approximately 
375 in number, as well. Under the terms of the operating contracts 
the net revenues of the agency will be paid over to the railroads, 
parties to the agreements, on the basis of gross revenues for each 
railroad company. Under the operating contracts each railroad 
appoints the agency as the exclusive agent for conducting and 
transacting all the express transportation business on its line. The 
difference in the nature and purpose of the agency, as compared 
with that of the American Railway Express Company, its predeces- 
sor in operation, is indicated in a statement from the report, supra, 
of the Interstate Commerce Commission, relative to the operating 
contracts, as follows: 


In its material terms the pooling arrangement in article V of the proposed 
operating agreement is substantially the same as in that article of the uniform 
express contracts, any differences being due to the fact that as now constituted 
the Express Company is privately owned and operated for profit, while the 
xpress Agency will be controlled by the participating railroads, and the earn- 
ings remaining after accounting for all items of income and deductions there- 
from will be designated “ rail transportation revenue” and paid to the carriers 
within specified groups that are entitled to receive it. 


Prior to March 1, 1929, the date on which the agency began to per- 
form the express service theretofore performed by the American 
Railway Express Company, transportation charges for shipments of 
Government property by express had not been subjected to deduction 
for land grant. This question appears first to have been considered 
in an opinion of the Attorney General in 1878, 16 Op. Atty. Gen. 
607, 610, where it was said: 


* * * For instance, if the United States have occasion for the services of 
un express company upon a line, part or all of which lies over a land grant 
road, inasmuch as the connection and the rates as between the express company 
and the railroad company are fixed by general arrangement, it would probably 
be impracticable for the United States to obtain a deduction for toll. In such 
case, although the item of transportation done by the United States through 
the express company may go to swell the amount of toll received by the land- 
grant railroad company, it seems that this would be a case of remota causa, 
not within the terms of exclusion of the land-grant act. 


The opinion so expressed was adopted and applied by Assistant 
Comptroller of the Treasury Mitchell in a decision in 1901, 7 Comp. 
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Dec. 334, pertaining to charges for services by the Adams Express 
Company. This principle was accepted also by Comptroller of the 
Treasury Tracewell in a decision of April 8, 1911, as properly 
applicable to charges by Wells-Fargo & Company for transportation 
of Government property over land-grant lines of railroad, it being 
considered that an arrangement or agreement between the express 
company and the railroad for a division of gross earnings, on the 
basis of 60 percent to the express company and 40 percent to the 
railroad, applied to the gross earnings of the express company for 
carrying express matter over bond-aided and nonbond-aided roads 
and irrespective of the Government property which it carried. The 
same official, in a decision of April 3, 1913, applying the principle 
with respect to the matter of charges by Wells-Fargo & Company 
for the transportation of another shipment of Government property 
from Stockton, Calif., to Klamath Falls, Oreg., over a land-grant 
road of the Southern Pacific Company, stated as an additional 
reason for the application of this principle that there was no 
privity of contract between the Government and a railroad company 
which carries Government property for an express company over its 
land-grant road, the express company having a special property in 
the property transported during its transportation and the express 
company, not the railroad company, being responsible to the Gov- 
ernment for the loss or destruction of the property while in transit. 

This view of the accounting officers—based primarily upon the 
cited opinion of the Attorney General to the effect that deduction 
for land grant from the charges of the express companies con- 
cerned was not required under the relationship existing between the 
express companies and the railroads—was brought to the attention 
of the United States Senate in a report, with inclosures, made May 
9, 1913, by the Secretary of the Treasury to the President of the 
Senate, in response to Senate Resolution No. 49 of April 15, 1913, 
providing: 

That the Secretary of the Treasury be, and he is hereby, directed to report 
to the Senate whether or not payments have been from time to time made out 
of public moneys to express companies for the transportation of property of the 
United States over lines of railway companies which received grants of land 
from the Government upon the express condition that such lines shall be and 
remain a public highway for the use of the Government of the United States, 
free of toll or other charges upon the transportation of property or troops of the 
United States; and the same shall be transported over said roads at the cost, 
charge, and expense of the corporation or companies owning or operating the 


same when so required by the Government of the United States, or conditions 
of like import. 


In view of the foregoing, when the question was presented to this 
office as to whether charges by the Express Company for transpor- 
tation of Government property should be subjected to deduction for 
land grant, the conclusion was reached that while apparently there 
was doubt of the correctness of the views expressed in the several 
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former opinions dealing with the question, the situation then existing, 
by reason of the long continued practice of treating charges of 
privately owned express companies as not subject to such deduction 
and the fact that the matter had found its proper lodgment with 
Congress, was such that this question was one for the attention only 
of the Congress and not elsewhere. The chairman, United States 
Shipping Board, was so advised by letter dated November 21, 1928, 
A-22965. However, upon the taking over subsequently of express 
business by the railroads and the conduct thereof by them through 
the Railway Express Agency, Inc., as a joint operating facility, this 
office determined that deduction for land grant from such express 
charges was properly required. The claimant’s objection to such 
conclusion appears predicated mainly upon the proposition that the 
Railway Express Agency, Inc., is a separate corporate entity and 
not identical for corporate purposes with any of the railroad 
corporations over whose lines it operates. 

For the purposes here concerned, however, there is not required 
that degree of merger of corporate entities that might be required 
for other purposes. The plan of organization adopted by the agency 
indicates that although it is a separate corporate entity it is such 
only for operating purposes; that profits are distributed to the rail- 
roads over which it operates; and that the corporate existence is 
only an incident to the accomplishment of the function implied in 
the corporate appellation—namely as an agency for the railroads. 
While the agency is not operating as an agent solely for any one 
railroad, that circumstance does not alter the fact that the ultimate 
beneficiaries as to the profits of its operations are the railroads which 
have entered into the operating contracts with the agency over whose 
lines the agency operates. In the case of Astoria and Columbia 
River Railroad Company v. The United States, 41 Ct. Cls. 284, it was 
held that the Government was entitled to land-grant deductions from 
the charges for the transportation of its property over land-grant 
lines even where the carrier performing the service of transportation 
was operating over the land-grant line under a lease from the carrier 
owning the line. This principle was held properly applicable also 
by the Supreme Court of the United States in CAicago, St. Paul, 
Minneapolis, and Omaha Railway Company vy. United States, 217 
U.S. 180, where essentially similar facts were involved. Certainly, 
if the charges by a lessee or licensee operating over land-grant routes 
are subject to deduction for land grant, no reason is apparent why, 
when as here, the land-grant railroad participates directly in the 
profits derived from the operation over its line of a facility which is 
in effect its own agent, the right of the Government to deduction for 
land grant does not a fortiori attach. It would seem quite evident, 
therefore, that the relationship of the railroads to the performance 
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of the express business and to the enjoyment of profits accruing 
therefrom, which resulted upon their creation of the agency, is more 
than sufficient to remove, as to charges of the agency, whatever doubt 
as to the right of the Government to deduction for land grant that 
may have existed previously by reason of the former status of the 
former privately owned express companies. Accordingly, the prior 
determination by this office that the charges of the Railway Express 
Agency, Inc., are subject to land-grant deductions must be adhered 
to. 

There remains for consideration, however, the matter of the basis 
proposed by the agency as proper for determining the amount to be 
deducted in those instances where the service is over land-grant lines. 
The claimant urges that express service is properly to be considered 
as consisting of two separate factors which it denominates “ rail serv- 
ice” and “supplemental services” and that in no event should 
charges for the “ supplemental services ” be subject to deduction for 
land grant. As indicative of what is meant by supplemental services 
it refers to pick-up and delivery of shipments at origin and destina- 
tion and to intermediate care by messengers, during transportation. 
As a basis of arriving at a segregation of charges between the rail 
service and the supplemental service, it is proposed that items of 
express operating expenses for the year 1931 be apportioned or 
allocated between the two services, and that the percentage which 
the total operating expenses allocable to supplemental service is of 
the total transportation charges for that year be adopted as the per- 
centage to be applied to the charges for current shipments of Gov- 
ernment property for the purpose of determining in each instance 
the part of such charges which represents cost of supplemental 
service. Thus the claimant reports that its total transportation 
charges for the year 1931 were approximately $191,000,000; that 
the cost of supplemental services during that year was approxi- 
mately $57,000,000; and that, therefore, the cost of supplemental 
service constituted 29.72 percent of the total transportation charges. 
On this basis it proposes that with respect to each current shipment 
30 percent of the charges be considered as applicable to supplemental 
services and so not subject in any event to deduction for land grant. 
From this it deduces that 70 percent of gross transportation charges 
on any express shipment represents the maximum portion of such 
charges that may be considered as subject to deduction for land 
grant and as 50 percent of this portion is 35 percent of the total 
express charge it urges that “a land-grant deduction of 35 percent 
applied to the total express charge accruing for transportation over 
land-grant mileage is indicated as the maximum reduction which 
may be made.” Its proposal, therefore, as the proper basis for 
determining the amount of deduction for land grant to be made from 
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express charges is that from the proportion of the total transporta- 
tion charge accruing to a land-grant railroad company, deduction 
be limited to 35 percent instead of 50 percent. 

In considering the items of operating expenses, which it under- 
takes to apportion between “ rail ” service and “ supplemental ” serv- 
ices, the claimant states it has observed the classification of operat- 
ing expenses, which was prescribed by the Interstate Commerce 
Commission as a part of the Uniform System of Accounts for 
Express Companies, effective July 1, 1914. It concedes, however, 
that the classification so furnished by the Interstate Commerce 
Commission does not provide for a separation of operating expenses 
between “rail” and “supplemental ” services. It is obvious, there- 
fore, that the allocation or apportionment of such items between the 
two services is the undertaking solely of the claimant, and, as this 
office is without first-hand information as to the controlling con- 
siderations which may have resulted in the particular apportion- 
ment which it suggests as proper, nothing herein is to be taken either 
as approving or disapproving the results attained in that respect. 

It is proper to point out, however, certain matters which would 
appear to render fatally objectionable the general basis which it 
proposes without regard to whether the apportionment which it has 
made is proper or otherwise. 

In the first place, the basis necessarily assumes that each ship- 
ment by express involves the same relative operating cost for “ rail” 
service and for “supplemental” service as every other shipment 
by express—an assumption which a moment’s reflection will demon- 
strate as being contrary to the true situation. Thus it is assumed 
that relative operating costs apportionable to “supplemental” ser- 
vice, with respect to a shipment moving between points at which 
neither pick-up nor delivery service is afforded, are the same as 
those with respect to a shipment moving between points at each of 
which such service is rendered; or that, with respect to two ship- 
ments, both of which are afforded pick-up and delivery service, the 
proportion of the charge attributable to rail service is the same in 
each instance, notwithstanding one shipment may have been trans- 
ported a distance of 1,000 miles and the other a distance of only 25 
miles. Moreover, the basis proposed would apparently assume that 
operating costs for subsequent years are properly apportionable be- 
tween “rail” service and “supplemental” service on the basis of 
the same percentage relationship which the claimant finds obtained 
with respect to the year 1931, whereas no reason for such assump- 
tion is advanced and in view of the rapid changes constantly occur- 
ring in transportation facilities, it would seem rather unusual if 
such a percentage relationship should maintain without change from 
year to year. 
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In the second place, the proposed method would make the matter 
of operating expenses, or carrier costs of service, determinative as 
to the basis of arriving at the amount of deduction to be made for 
land grant, whereas the statutes requiring deduction prescribe as a 
measure a percentage, not of operating costs, but of charges which 
would be payable by the public for like service, as was emphasized by 
the Comptroller of the Treasury in a decision in 1902, 8 Comp. Dec. 
598. A more recent statutory provision, to the same general effect 
as those referred to by the Comptroller of the Treasury, is found 
in the act of June 7, 1924, 43 Stat. 486, providing: 

* * * That hereafter payments shall be made at such rates as the Secre- 
tary of War shall deem just and reasonable and shall not exceed 50 per centum 
of the full amount of compensation, computed on the basis of the tariff or lower 
special rates for like transportation performed for the public at large, for the 
transportation of property or troops of the United States over any railroad 
which under land-grant acts was aided in its construction by a grant of land 
on condition that said railroad shall be and remain a public highway for the 
use of the United States, and for which adjustment of compensation is required 
in accordance with decisions of the Supreme Court construing such land-grant 
acts, or over any railroad which was aided in its construction by a grant of land 
on condition that such railroad should be a post route and military road, sub- 
ject to such regulations as Congress may impose restricting the charge for such 
Government transportation, and such payment shall be accepted as in full for 
all demands for such service. 


The deduction for land grant is thus directed to be determined in 
relation to the charges applicable to the public for like transporta- 
tion. There is no provision whatever affording authority for con- 
sidering the cost of the service to the carrier as influencing in any 
way the amount of deduction to be made. See Louisville & Nash- 
ville Railroad Company v. The United States, 57 Ct. Cls. 268, af- 
firmed 267 U.S. 395. 

The method employed in arriving at the amount of land-grant 
deduction in the case here under review was in accordance with the 
method that has been employed by the accounting officers and gen- 
erally accepted by the carriers over a long period of time. In 18 
Comp. Dec. 238, the Comptroller of the Treasury stated: 


For the purpose of determining land-grant deductions, this office recognizes 
the commercial! divisions of the through rate by which is determined the 
proportion thereof which accrues to each company rendering a distinct and 
separate part of a through service for which it is entitled to a direct partici- 
pation in the said through rate. 

Where a bridge, transfer, or terminal service is rendered by a company for 
which a separate and distinct charge is made, which is added to and included 
in the through rate and to which said company is entitled in the division of 
the through rate as separate and distinct from the charges for the remainder 
of the through service, being additional to the amount otherwise chargeable for 
the transportation, said charge is to be considered as a separate and distinet 
item in the division of the rate by which land-grant and other deductions are 
to be determined. But when no such separate charge is made for said service, 
but the expenses ther@of are borne by the transportation company as a part 
of its operating expenses, said charge cannot be considered us separate and 
distinct from the charges of the transportation company for its services, but 
must be regarded as included in and as a part of the said services treated is 
an entirety, and for which the transportation charge is allowed, 
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When an arbitrary sum, called a bridge, transfer, terminal, or other charge 
is allowed one company in the division of a through rate, such allowance, when 
not charged directly and separately for said service, becomes a part of the 
earnings of said company for the entire service rendered by it. The sum thus 
accruing to said road must be regarded as an entirety for the service rendered 
over its entire distance, including said bridges, transfers, etc., and »ccrues 
proportionately for every part of the distance for which the service is rendered. 
The earnings of the land-grant portion of the road are determined on the 
ratio of the land-grant mileage to the total mileage included. * * * 


Likewise, in 3 Comp. Gen. 615, 616, it was said: 


Where rates are constructed without regard to bridge arbitraries, a railroad 
operating over such bridge has no right to make traffic over said bridge bear 
the expense of its construction or maintenance to the extent of affecting the 
rights of third parties in relation to such traffic. On a road built and oper- 
ated as a whole, the rates charged the public are not made with respect to the 
difficulties of each particular portion, charging the cost of a bridge to the 
traffic of one section or the cost of a tunnel to traffic between its two mouths, 
but every point on the line receives the benefits which accrue from the existence 
of the bridge or tunnel and the burden of constructing and maintaining them 
is distributed just as is the burden of constructing and maintaining any other 
link in the railroad system. The requirements of carrier’s division sheets for 
the deduction of a bridge or other arbitrary before prorating and the addition, 
of the amount thus deducted, back to the proportion established by the prorate 
of a certain road, is a method employed by the carriers, among themselves, to 
increase the allowance of such roads in an arbitrary manner on account of 
expensive trackage or other disabilities, and the requirement that the arbitrary 
deduction is to be added back to the proportion accruing to a certain line indi- 
cates that such arbitrary has been included in and becomes an integral part of 
the said railroad’s proportion or charges. 


These principles are subject to the limitation, however, that a carrier 
may not arbitrarily distribute its earnings between the land-grant 
and nonland-grant portions of its line so as to deprive the Govern- 
ment of its right to a proper deduction from commercial charges. 
See 18 Comp. Dec. 949. 

The foregoing discloses the basis on which the matter of terminal 
charges or arbitraries are considered for purposes of arriving at 
land-grant deduction. Where lawfully filed tariffs publish separate 
and distinct charges for terminal or accessorial services not per- 
formed over a land-grant line, no deduction for land grant is made 
from such charges. Also, where the charges payable by the public 
are published in tariffs in the form of a through rate without any 
separate charge being shown therein for terminal or other similar 
service, the arrangements or agreements of the separate and distinct 
railroads participating in the through movement, as to the basis of 
division of the earnings, are recognized by this office subject to the 
limitations indicated above. It does not appear that tariffs publish- 
ing charges for express shipments make any separate or distinct 
charges for the services, which the claimant classifies as “ supple- 
mental ”, nor is there any showing of divisional arrangements 
between separate and competing railroads participating in the 
service, which provides for the setting apart of a certain amount of 
the earnings on each separate shipment as accruing—because of 
“ supplemental ” services—to any particular railroad concerned. 
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In the settlement of agency bills for transportation of Government 
shipments, this office has observed the basis which the participating 
carriers have established for determining the amount accruing to 
each railroad. In this connection, it appears that operating contracts 
between agency and participating railroads provide, in article V, 
section 3, that— 

The gross express transportation revenues accruing on each railroad or other 
carrier in the several groups, including the lines of the Rail Company party to 
this agreement, shall be ascertained by crediting each railroad or other carrier 
with the express revenue earned wholly thereon and prorating the revenue 


accruing between points involving transportation on the lines of two or more 
carriers, as follows: 

The gross transportation revenues accruing from the carriage of express 
matter on the line of the Rail Company when carried by the Express Company 
partly on and partly beyond the line of the Rail Company, where rates applica- 
ble to rail transportation apply, shall be such portion of the through transporta- 
tion charge of the Express Company as the local first-class express rate per 100 
lbs. between points where carried on the line of the Rail Company bears to the 
sum of the local first-class express rates per 100 lbs. between points where car- 
ried on the several lines or routes operated by the Express Company over 
which such express matter moved. 


See appendix B, Finance Docket No. 7322, 150 I.C.C. 437, 439. 
Having determined the amount accruing to each participating rail- 
road out of the gross charges applicable to the shipment, deduction 
for land grant is then made from the portion accruing to the land- 
grant railroad on the basis of a percentage equal to one half of the 
percentage of land-grant mileage to total mileage of said railroad 
traversed by the shipment. This is in accordance with the estab- 
lished method applied by the accounting officers for a long period of 
time as above noted and shown in United States v. Northern Pacific 
Railroad, 30 Fed. (2d) 655. 

Accordingly, the claim for an additional amount for the service 
covered by claimant’s bill D/3/5624 must be, and is, disallowed. 

The basis which the agency proposes as proper for determining 
deduction for land grant on Government shipments by express can- 
not be accepted as affording a due observance of the requirements 
imposed by the Congress in pursuance of the conditions upon which 
the grants of land to railroads were made. 


(A-53002) 
PAY—LONGEVITY—NAVY 


The pay accruing by reason of prior service as an enlisted man, on original 
appointment as an officer in the Navy, is not an automatic “increase in 
compensation” by reason of length of service within the meaning and 
intent of section 201 of the economy act. 


Comptroller General McCarl to Ensign William E. Moring, United States 
Navy, January 12, 1934: 


By direction of the Secretary of the Navy in his second endorse- 
ment of January 2, 1934, there has been received your letter of 
December 12, 1933, requesting decision as follows: 
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Subject: Harry Bernard Krupa, acting gunner, U.S.N. 

1. Acting Gunner Harry Bernard Krupa was appointed on 25 October 1933, 
and his oath of office and acceptance was executed on 17 November 1933, from 
chief turret captain (PA). 


2. Gunner Krupa completed (12) years on 25 April 1933, which was after 
the Economy Act of 20 March 1933, was enacted. 

3. Decision is requested as to the amount of base pay that the above men- 
tioned man should be credited. Should he be credited base pay and allowances 
as of (6) years continuous or (12) years continuous service? 

4. At the time of appointment to acting gunner he was credited pay as of 
(8) years continuous service. 


The appointment of an enlisted man to warrant grade is not a 
promotion or advancement in grade or rank. 7 Comp. Gen. 746. 
The appointment of Krupa as acting gunner on October 25, 1933, 
was an original appointment to an office in the Navy and his pay as 
gunner under section 10 of the act of June 10, 1922, 42 Stat. 630, as 
amended by the act of February 16, 1929, 45 Stat. 1187, is based on 
length of service at time of appointment. There is no question of 
increased pay as a gunner. Section 201 of the Economy Act of 
June 30, 1932, 47 Stat. 403, does not affect service that may be counted 
under an original appointment in the service. The pay accruing by 
reason of prior service as an enlisted man, on original appointment 
as an officer, is not an automatic increase in compensation by reason 
of length of service within the meaning and intent of section 201 of 
the Economy Act, which contemplates increases accruing after and 
not on original appointment. 

Krupa is entitled to base pay and allowances under his appoint- 
ment as acting gunner based on his total length of creditable service 
at date of appointment. 


(A-53051) 


COMPENSATION—CLASSIFICATION—FEDERAL CIVIL WORKS 
ADMINISTRATION 


As soon as practicable and not later than March 1, 1934, to the extent that 
such action has not been taken, the salary rates of all employees under the 
Federal Civil Works Administration and of employees under the regular 
establishments of the Federal and District of Columbia Governments paid 
from funds allotted by the Federal Civil Works Administration, whose 
duties and responsibilities correspond to the duties and responsibilities of 
positions subject to the Classification Act, as amended, are required to be 
fixed pursuant to the Executive Order No. 6440 of November 18, 1933, from 
which total or basic salary rate there must be deducted 15 percent under 
the terms of the act of March 20, 1933, and Executive orders issued pur- 
suant thereto. The same action is required as to employees of any other 
emergency organization or employees of regular establishments paid from 
funds allotted by such emergency organization brought within the terms 
of the Executive order of November 18, 1933, by the terms of the Executive 
order of January 10, 1934, and not subject to the regular Classification Act. 


Comptroller General McCarl to the Secretary of Agriculture, January 17, 
1934: 


There has been presented to this office for preaudit supplemental 
December pay roll, Bureau of Home Economics, Department of Agri- 
culture, covering reclaimed items in the amount of $22.85 which were 


deducted in the preaudit of the original pay rolls representing 15 
82108°—34——14 
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percent of the amount originally claimed. The pay roll was admin- 
istratively approved for payment from funds allotted the Bureau 
by the Federal Civil Works Administration, created by Executive 
Order No, 6420-B, dated November 9, 1933. 

The question presented is whether the salary rates administratively 
fixed for employees paid from funds allotted to the Department of 
Agriculture, Bureau of Home Economics, by the Federal Civil Works 
Administration, are subject to the 15 percent reduction under the act 
of March 20, 1933, and Executive orders issued pursuant thereto. 

Paragraph (3) of the Executive Order No. 6420-B, of November 
9, 1933, provides in part as follows: 

The said administrator is further authorized to appoint without regard to the 


civil service laws or the Classification Act of 1923 as amended, and fix the 
compensation of such officers, experts, and employees * * *. 


The general rule has been stated in a number of decisions that if 
there is no existing law, schedule, Executive order, or departmental 
order, fixing the total or basic salary rates for officers or employees 
in the emergency agencies, the percentage reduction required by sec- 
tions 2 and 3 of the act of March 20, 1933, and the Executive orders 
issued pursuant thereto, would not be applicable. 13 Comp. Gen. 
3, 6, 27, and 35. 

In decision of January 5, 1934, A-52844, 13 Comp. Gen. 186, it 
was held that the application of the rates prescribed in the Executive 
Order No. 6440, dated November 18, 1933, establishing a special 
classification and schedule of rates for the employees under the 
emergency agencies, to the personnel of the regular establishments of 
the Government paid from allotted emergency funds, is required 
with respect to those officers and employees whose compensation rates 
are not otherwise controlled by the Classification Act or other statute. 
Thus the Executive order prescribes a total or basic salary rate for 
the personnel affected and makes such rate subject to the percentage 
reduction. 

The Federal Civil Works Administration was not listed in the 
Executive Order No. 6440, dated November 18, 1933, but Executive 
Order No. 6554, dated January 10, 1934, provides: 

The provisions of Executive Order No. 6440, dated November 18, 1933, pre- 
scribing rates of compensation of Government employees in emergency agencies 
not subject to the Classification Act and acts amendatory thereof, are hereby 
extended to include, in addition to the agencies named in that order, all other 
existing emergency agencies and those hereafter created, the rates of compensa- 
tion of the officers and employees of which are fixed without regard to the 
Classification Act of 1923, as amended. 

It may be concluded, therefore, that the total or basic salary rate 
of employees under the regular establishments of the Government 
paid from funds allotted by the Federal Civil Works Administration 
were not specifically required to be fixed pursuant to the Executive 
Order No. 6440 dated November 18, 1933, until after January 10, 
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1934. Since the salary rates shown on the supplemental pay roll for 
December were fixed administratively without regard to any exist- 
ing law, schedule, Executive order or departmental order, such rates 
were not subject to the 15 percent reduction, and the supplemental 
pay roll will be certified for payment. 

However, as soon as practicable hereafter and not later than 
March 1, 1934, to the extent that such action has not been taken, the 
salary rates of all employees under the Federal Civil Works Admin- 
istration and of employees under the regular establishments of the 
Federal and District of Columbia Governments paid from funds 
allotted by the Federal Civil Works Administration, whose duties 
and responsibilities correspond to the duties and responsibilities of 
positions subject to the Classfication Act, as amended, are required 
to be fixed pursuant to the Executive Order No. 6440 of November 
18, 1933, from which total or basic salary rate there must be de- 
ducted 15 percent under the terms of the act of March 20, 1933, and 
Executive orders issued pursuant thereto. The same action is re- 
quired as to employees ef any other emergency organization or em- 
ployees of regular establishments paid from funds allotted by such 
emergency organization brought within the terms of the Executive 
order of November 18, 1933, by the terms of the Executive order of 
January 10, 1934, and not subject to the regular Classification Act. 

The pay rolls should show the grade number designated by the 
Executive order of November 18, 1933, for the salary rate fixed for 
the employees, preceded by the letter EO to distinguish the grade 
numbers from the grade numbers prescribed by the Classification 
Act as amended. 


(A-52724) 
CLASSIFICATION—AGRICULTURAL ADJUSTMENT ADMINISTRATION— 
EXPERTS 


The requirements of section 10 (a) of the act of May 12, 1933, 48 Stat. 37, 
subjecting all “ officers and employees” of the Agricultural Adjustment 
Administration to the provisions of the Classification Act are mandatory 
and not optional with the administrative office and may not be avoided 
merely by an administrative designation of the appointees as “ experts” 
which is a term generally used in statutes referring to persons employed in 
particular lines of endeavor as consultants or on special assignment. 

Comptroller General McCarl to the Secretary of Agriculture, January 18, 1934: 

In the audit of pay rolls for the Agricultural Adjustment Admin- 
istration, accounts of W. R. Fuchs, disbursing clerk, Department of 

Agriculture, insufficient evidence has been disclosed with the accounts 

submitted to this office to clearly show that a full compliance has been 

had with the following terms of section 10(a) of the act of May 12, 


1933, 48 Stat. 37: 
Sec. 10.(a) The Secretary of Agriculture may appoint. such officers and 


employees, subject to the provisions of the Classification Act of 1923 and acts 
amendatory thereof, and such experts as are necessary to execute the functions 


200 DECISIONS OF THE COMPTROLLER GENERAL 


vested in him by this title; and the Secretary may make such appointmem's 
without regard to the civil service laws or regulations: * 


The disbursing clerk has forwarded satisfactory evidence showing 
the classification of many of the positions, but not all of the positions 
that are clearly subject to the Classification Act. For instance, the 
June 1933 pay roll carries a large number of positions designated as 
“ experts ” or “ specialists ” in salaries ranging from $2,000 to $9,900 
per annum without any evidence as to the duties and responsibilities 
performed requiring designation as “ expert ” within the meaning of 
the statute, other than the notations indicated above, and there were 
also 289 other employees on the roll who were not classified, with 
salaries ranging from $2,600 to $10,000 per annum. Although many 
employees have been added to the pay rolls since June 1933 informa- 
tion relative to their status under the Classification Act has not been 
furnished this office. 

The requirement of the statute quoted above subjecting all 
“ officers and employees ” of the Agricultural Adjustment Adminis- 
tration to the provisions of the Classification Act is mandatory, and 
not optional with the administrative office, and may not be avoided 
merely by an administrative designation of the appointees as 
“experts.” Furthermore, even bona fide experts are now subject to 
the special classification provided for by Executive Order No. 6440 
of November 18, 1933. 

The statutory provision hereinbefore quoted, places a restriction 
on the uses of appropriated funds for payment of salaries to the 
“ officers and employees” of the Agricultural Adjustment Admii- 
istration, and such restriction must be observed. 

The term “ officers and employees” used in the statute is broad 
and was clearly intended to include all personnel of the Agricultural 
Adjustment Administration with the exception of such experts in 
particular lines of endeavor peculiarly required by the Administra- 
tion as may be necessary to accomplish the purposes of the act—as, 
for instance, technical agricultural experts employed as consultants 
or on special assignments. This is the sense in which the term 
“expert” is generally used in statutes. See section 5 (a) of the 
act of January 21, 1927, 44 Stat. 1021; the item “ Defending suits 
in claims against the United States ”, act of March 1, 1933, 47 Stat. 
1380; and the item “ Collecting the internal revenue ”, act of March 
8, 1933, 47 Stat. 1494. The last-mentioned item, providing for 
experts, was considered in decision of December 9, 1933, A-52029, 
13 Comp. Gen. 167. 

You are advised, therefore, that, on the basis of the evidence here- 
tofore presented, credit may not be allowed in the accounts of the 
disbursing clerk for salary payments to employees carried on the 
rolls as “experts” or “specialists” and whose positions have not 
been classified as required by law. 
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(A-52167) 
PAY—STOPPAGES—DISCHARGED ENLISTED MEN OF THE ARMY 


Under the act of May 22, 1928, 45 Stat. 698, collection by disbursing officers 
from the current pay of enlisted men of the Army to liquidate amounts 
administratively ascertained to be due the United States is limited to two- 
thirds of the soldier’s currently earned pay, the uncollected balance to be 
likewise reduced in subsequent months, but after discharge the act of 1928 
has no bearing upon the final account for stating between the United States 
and the claimant. 

After discharge of an enlisted man of the Army, the percentage of the collec- 
tions from currently earned pay is not for adjustment under the act of 
May 22, 1928, 45 Stat. 698. The soldier’s claim is for adjustment and set- 
tlement by the General Accounting Office under section 236, Revised 
Statutes, as amended, said section not having been modified by the act of 
May 22, 1928. 

Decision by Comptroller General McCarl, January 22, 1934: 

There is before this office the matter of stating a settlement of the 
claim of Gordon C. Muse, formerly private, Troop B, 11th Cavalry, 
involving offset of administratively ascertained indebtedness to the 
United States incurred while claimant was serving in the Army. 

Muse reenlisted in the Army January 29, 1931, and was discharged, 
not honorably, April 5, 1932, at which time, as a result of one gen- 
eral and two summary court-martial sentences, various items of in- 
debtedness, and cash payments made to him, he was still indebted to 
the United States in the sum of $30.35. There arises a question 
whether an allowance may be made the claimant, notwithstanding 
the above indebtedness at the time of his discharge, because due to 
his desertion and trial by general court martial he was not paid 
monthly and that payments made to him by disbursing officers of 
the Army carrying the accounts for each of the periods April 1, 1931, 
to January 31, 1932, and February 1 to April 5, 1932, did not equal 
one-third of the net pay earned for these periods. The question ap- 
parently is predicated on alleged rights and benefits resulting from 
the limitations upon collection of indebtedness from the current 
monthly pay of enlisted men of the Army under the provisions of 
the act of May 22, 1928, 45 Stat. 698. This act provides— 


That under such regulations as the Secretary of War shall prescribe, when it 
has been administratively ascertained that an enlisted man of the Army is 
indebted to the United States or any of its instrumentalities, the amount of such 
indebtedness may be collected in monthly installments by deduction from his 
pay on current pay rolls: Provided, That the aggregate sum of such deductions 
for any month shall not exceed two thirds of the soldier’s rate of pay for that 
month: And provided further, That whenever any part of the pay of a soldier 
for a certain month shall have been legally forfeited by sentence of court 
martial, or otherwise legally authorized to be withheld, then no deduction under 
this Act shall be so applied as to reduce the actual pay received by the soldier 
for that month below one third of his authorized rate of pay therefor: And 
provided further, That the Secretary of War, under such regulations as he 
shall prescribe, may cause to be remitted and canceled, upon honorable dis- 
charge of the enlisted man from the service, any such indebtedness incurred 
during the current enlistment and remaining unpaid at the time of discharge: 
And provided further, That nothing in this Act shall be construed to prevent 
collections of such indebtedness on final statements from pay, in the propor- 
tions hereinbefore indicated, or from clothing allowance savings. 
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It is to be observed that the act is directed towards the current 
monthly pay and the limitations as to deductions therefrom to 
liquidate administratively ascertained indebtedness and legal for- 
feiture of court-martial fines and other legally authorized withhold- 
ings. The act does not require any change in the usage of the Army 
in not paying a man monthly who is awaiting trial by court martial 
nor does it require monthly payments. The obvious purpose of the 
uct is to save to the soldier currently a part of his earned pay in 
order that he might partially satisfy his immediate needs, welfare, 
and comfort through the purchase of items not issued gratuitously 
incident to his status as an enlisted man, and while, under the terms 
of the statute, enlisted men are entitled to receive currently one third 
of their earned monthly pay (unless legally forfeited), irrespective 
of their indebtedness, it does not necessarily follow that failure to 
so pay them creates a vested right thereto after discharge when there 
exists an indebtedness which has not been remitted and canceled as 
provided by the same act. 

In the consideration of any rights of an enlisted man under the 
cited statute, effect, if possible, must be given to all of its provisions 
and in this connection, it may be stated unless a soldier’s indebtedness 
incurred during the current enlistment and remaining unpaid at the 
time of his discharge has been remitted and canceled under regula- 
tions prescribed by the Secretary of War in accordance with the 
third proviso of the act of May 22, 1928, that indebtedness neces- 
sarily is for offset by this office under section 236 of the Revised 
Statutes, as amended, the same as any other indebtedness since there 
is nothing in the act of May 22, 1928, which expressly or by necessary 
implication repeals or modifies said section 236. The act of 1928 
has no bearing upon the final account for stating between the parties 
where the relations between them are at an end. 

Concededly, the disbursing officers of the Army who carried claim- 
ant’s pay accounts, might have paid him currently in accordance with 
the provisions of the act of May 22, 1928, but he has now been dis- 
charged, not honorably, and with an uncollected debt due the United 
States, which under the terms of the third proviso of the 1928 act 
was not, and could not have been remitted or canceled by the Sec- 
retary of War. The authority of this office to adjust and settle 
claims is not modified by the act of 1928, which permits current 
payments by disbursing officers in excess of net amount due. The 
claim is disallowed for the reason that the debits exceed the credits. 


(A-53116) 


CONTRACTS—FEDERAL GOVERNMENT—STATE OFFICERS 


State officers have no authority to contract on behalf of the United States 
unless specially appointed by proper Federal authority therefor, and in 
such cases contracts made by them should be transmitted through the Fed- 
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eral administrative office or agency concerned to the General Accounting 
Office for examination and filing in accordance with law. 


Comptroller General McCarl to the Secretary of Agriculture, January 22, 1934: 

There are before this office contracts A 6 fs—4525, dated July 10, 
1933, with Chester Young, A 6 fs—4526, dated July 10, 1933, with 
R. J. Fletcher, A 6 fs—4667, dated July 8, 1933, with the Rental 
Machinery Company, and A 6 fs—4892, dated June 23, 1933, with the 
Underwood-Elliott-Fisher Company, signed by John H. Markham, 
general superintendent of State C.C.C. camps, State of Washington, 
together with contracts A 6 fs—4663, dated July 28, 1933, with George 
W. Kruse, and A 6 fs-4862, dated July 12, 1933, with Deffenbaugh 
Bros., signed by Lynn F. Cronemiller, State forester, State of 
Oregon, for the rental of certain equipment. When the contracts 
were received in this office inquiries were submitted to the Chief, 
Forest Service, Department of Agriculture, for evidence that these 
State employees had been designated as contracting officers in ac- 
cordance with the procedure stated in my decision of October 24, 
1933 (A-50882), to you. Reply has been received from A. H. 
Cousins, regional fiscal officer, Portland, Oreg., in letter of December 
19, 1933, transmitting a letter from Mr. Markham as to the procedure 
followed, and a letter of December 4, 1933, from Mr. Cousins, in 
pertinent part, as follows: 

Section 5 of “ Supplemental Regulations Relating to Fiscal Transactions of 
the Emergency Conservation Work Performed by States Under General Direc- 
tion of U.S. Forest Service,” issued by Mr. Robert Fechner, Director, Emergency 
Conservation Work, approved by the President May 20, 1933, states: 

“ Departmental Regulations. 

“All purchases and other obligations incurred by the officials of a State and 
travel expenses of persons under its supervision will be governed by the laws, 
rules, and regulations of the State, where they do not authorize prices or rates 
of travel in excess of those authorized by the Federal laws and regulations, but 
where they are in excess the Federal laws and regulations will govern.” 

Under this authority Lynn F. Cronemiller, State forester, State of Oregon, 
signed the contracts referred to as the proper State official in charge of the 
Emergency Conservation Work of the State of Oregon. 

It is not understood that any evidence need be submitted by the Forest 
Service. 

As was stated in decision of August 2, 1933, on the basis of the 
cases therein cited, a State officer or employee has no authority to 
contract on behalf of the United States unless such officer or employee 
has been specifically designated by proper Federal authority therefor, 
and your attention is invited to the statement contained in decision 
of October 24, 1933, that the mere designation of a State service or 
agency to act on behalf of the United States under the act of March 
31, 1933, 48 Stat. 22, 23, for the relief of unemployment, does not 
authorize the officers of such State agency or any other State officers 
to contract on behalf of the Federal Government any more than the 
fact of employment in the Department of Agriculture constitutes all 
officers and employees thereof contracting officers of the United 
States. See in this connection Baltimore and Ohio Railroad Com- 
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pany v. United States, 261 U.S. 385, and Jacob Reed’s Sons v. United 
States, 273 U.S. 200. 

Apparently, the decision of October 24, 1933, has not been brought 
to the attention of the regional fiscal agent of the Forest Service at 
Portland, Oreg., and apparently not to the attention of the Chief, 
Finance and Accounts, Forest Service, who forwarded the letters 
of December 4 and 19, 1933, from Mr. Cousins without comment. It 
is requested that the necessary administrative action be taken to see 
that hereafter contracts of the Department of Agriculture are entered 
into by officers properly designated as contracting officers on behalf 
of the United States, and that the contracts entered into by State 
officers so designated be transmitted to this office through the Depart- 
ment of Agriculture after having received the necessary administra- 
tive approval as stated in decision of October 24, 1933. 


(A-52793) 
TRAVELING EXPENSES—FEDERAL JUDGES 


Reimbursement of traveling expenses of Federal judges, who are entitled under 
section 259 of the act of March 3, 1911, 36 Stat. 1161, to only “ necessary” 
expenses of travel, is subject to the provisions of paragraphs 9 and 10 of 
the Standardized Government Travel Regulations. 


Decision by Comptroller General McCarl, January 23, 1934: 

United States Marshal Cooper Hudspeth requests a review of 
notice of exception dated October 17, 1933, in Marshal Hudspeth’s 
account, wherein credit was disallowed in the sum of $6.68 paid to 
Judge Andrew Miller on voucher no. 770, March quarter, 1933, repre- 
senting the difference in railroad fare between $44.10 as paid, and 
$37.42 as allowed for travel from Fort Smith, Ark., to Fargo, N.Dak., 
December 6 to 8, 1932. 

Judge Miller, and his secretary, Beatrice A. McMichael, traveled 
from Fort Smith, Ark., to Fargo, N.Dak., via Chicago, IIl., an indirect 
route. The fare by this route was $6.68 more than by the available 
direct route via Kansas City, Omaha, and St. Paul, which is, also, 
the most economical usually traveled route. Credit for the payment 
of $6.68 to Miss McMichael by United States Marshal O. Gundald- 
son, on voucher 515, March quarter, 1933, was disallowed by this 
office as in the case of Marshal Hudspeth, hereinbefore mentioned, 
because the extra cost of the indirect travel was not allowable 
under sections 9 and 10 of the Standardized Government Travel 
Regulations. 

Marshal Hudspeth requests review of the disallowance on the 
strength of a letter addressed to him by Judge Miller, dated Novem- 
ber 25, 1933. In said letter Judge Miller states, in effect, that he 
made inquiry at the Fort Smith ticket office as to the amount of fare 
from Fort Smith to Fargo, both via Kansas City and via Chicago, 
and also as to train service, and was aslvised by the ticket agent that 
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the fare was $37.42 via either route, but that the service via Chicago 
was much better, though the time was the same; that he selected the 
Chicago route and received a ticket for the sum of $37.42; that some 
months later he received notice from the railroad company advising 
him that the fare collected from him was an undercharge; that the 
correct amount for the ticket should have been $44.10, and requested 
him to pay the difference of $6.68, which he did, and was promptly 
reimbursed therefor by Marshal Hudspeth. 

Judge Miller refers to paragraph 10 of the Standardized Govern- 
ment Travel Regulations and states that he is interested in securing a 
final construction from this office as to its application to district 
judges. 

Section 259 of the act of March 3, 1911, 36 Stat. 1161, section 374, 
title 28, U.S.C., provides that— 

* * * district judges of the United States * * * shall each be allowed 
and paid his necessary expenses of travel * * * consequent upon his attend- 


ing court or transacting other official business in pursuance of law at any place 
other than his official place of residence * * 


It will be noted that this law eutbivalaies payment of only the 

“necessary ” expenses of travel. Hence, there is no difference in 
this respect between the transportation expenses of Federal judges 
and the transportation expenses of any other officers and employ- 
ees of the Government authorized to travel on official business at 
Government expense. It has long been the rule, even prior to the 
Standardized Government Travel Regulations, that reimbursement 
to any officer or employee of the Government for transportation 
expenses is restricted to the expenses actually necessary from the 
Government standpoint and that in the absence of some official 
necessity the right to reimbursement is limited to the lowest first- 
class fare by the shortest usually traveled route, the personal con- 
venience or preference of the traveler not being for consideration. 
19 Comp. Dec. 418, 22 id. 211; 3 Comp. Gen. 787, 4 id. 353, 7 id. 365. 
It is to be noted, also, that the act of February 14, 1931, 46 Stat. 1103, 
relative to payment of mileage for travel by automobile, “ under 
regulations to be prescribed by the President ”, makes no distinction 
between Federal judges and any other civilian officers or employ- 
ees. See, also, section 10, act of March 3, 1933, 47 Stat. 1516, which 
provides: 

Whenever by or under authority of law actual expenses for travel may 
be allowed to officers or employees of the United States, such allowances, 
in the case of travel ordered after the date of enactmnt of this act, shall 
not exceed the lowest first-class rate by the transportation facility used in 
such travel. 

By decision of August 5, 1932, 12 Comp. Gen. 190, it was held 
that the Subsistence Act of 1926, ss amended by sections 207, 208 
and 210, of the act of June 30, 1932, 47 Stat. 405, 406, is applicable to 
Federal judges. 





206 DECISIONS OF THE COMPTROLLER GENERAL 


Accordingly, the rule contained in paragraphs 9 and 10 of the 
Standardized Government Travel Regulations is applicable to the 
transportation of Federal judges as well as other civilian officers and 
employees. The travel of Miss McMichael, also, is governed by the 
same regulations. In each case reimbursement of travel expenses 
from Fort Smith, Ark., to Fargo, N.Dak., may not exceed the lowest 
first-class fare by the direct route, namely $37.42. 

Upon review the settlement must be and is sustained. 


(A-53192) 
SUNDAYS AND HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY 


Employees absent on leave without pay for a definite period, which has been 
applied for in writing and approved by the proper administrative authority, 
and who report for duty at the beginning of the duty day next following 
the expiration of such definite period, are entitled to compensation for the 
Sundays and holidays occurring between the expiration of the leave granted 
and the day of actual reporting for duty. 

Employees are not entitled to compensation for Sundays and holidays occurring 
within a definite period of leave of absence without pay administratively 
authorized in advance even though the Sunday or holiday occurs on the 
last day of the authorized definite period of leave of absence without pay 
and the employee reports for duty at the beginning of the duty day next 
following the expiration of such definite period. 


Comptroller General McCarl to the President of the United States Civil 
Service Commission, January 24, 1934: 


There has been received your letter of January 10, 1934, as follows: 


In connection with the pay roll for the period ending December 31, 1933, 
three questions arose which it appears desirable to have submitted to you for 
formal decision. 

The first case is that of Mrs. Alice L. Conroy, an employee in the Commis- 
sion’s twelfth district office at San Francisco. Mrs. Conroy was granted leave 
without pay for the period December 11 to 31, inclusive, and returned to duty 
at 9 a.m. on Tuesday, January 2, 1934. 

The second case is that of Miss Bayne Eberle, an employee in the Commis- 
sion’s Washington office, who was granted leave without pay for the period from 
December 29, 1933, to January 3, 1934, inclusive. However, this employee 
returned to duty at 9 a.m. on January 2, 1934. 

The third case is that of Mrs. Caro P. Erikson, an employee in the Commis- 
sion’s Washington office, who was granted leave without pay for the period 
July 1, 1983, to December 31, 1933, inclusive. Mrs. Erikson returned to duty 
at 9 a.m. on January 2, 1934. 

These cases are submitted because of the fact that the office was closed on 
Saturday, December 30, 1933, by Executive order, and on Monday, January 1, 
1934, by virtue of its being a legal holiday. 

The Commission’s regulations provide that a chief of division or a district 
manager may grant leave without pay for periods not exceeding thirty days. 
In all cases where an absence without pay is in excess of thirty days, the 
absence is authorized in advance by the Commisison. This regulation is based 
upon the theory that the granting of leave of abence without pay for short 
periods of time is, in reality, granting of absence without pay on specific 
working days, whereas the granting of absences in excess of thirty days is 
usually for given periods of time. 

In the cases of Mrs. Conroy and Miss Eberle, decision is requested as to 
whether the Commission is authorized to pay these employees for December 30, 
1933, and/or January 1, 1934, their absences from official duty on leave with- 
out pay being for periods of time within the month of December, return to duty 
in each instance being at 9 a.m. on the first working day following such 
absence. 
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In the case of Mrs. Erikson, decision is requested as to whether the Com- 
mission is authorized to pay her salary for December 30, 1933, and/or January 
1, 1934, under the established rule that Sundays and holidays (whether for a 
whole day or part of a day) at the beginning or end of a period of leave without 
pay shall not be counted as a part of such period of leave without pay. 


It is understood from your letter that in all three cases the leave of 
absence without pay was applied for in writing and duly authorized 
administratively in advance. 

The general rule is that employees absent on leave without pay for 
a definite period which has been applied for in writing and approved 
by the proper administrative authority, and who report for duty at 
the beginning of the duty day next following the expiration of such 
definite period, are entitled to compensation for the Sundays and 
holidays occurring between the expiration of the leave granted and 
the day of actual reporting for duty. However, the employee is not 
entitled to compensation for Sundays and holidays occurring within 
a definite period of leave of absence without pay administratively 
authorized in advance, even though the Sunday or holiday occurs on 
the last day of the authorized definite period of leave of absence 
without pay and the employee reports for duty at the beginning of 
the duty day next following the expiration of such definite period. 

Notwithstanding the theory on which the regulations of the Civil 
Service Commission are alleged to have been based, the same rules 
above stated are applicable whether the definite period of leave of 
absence without pay authorized in advance is for more or less than 
thirty days. 

Applying these general rules, none of the three employees in ques- 
tion is entitled to compensation for December 30, declared a holiday 
by Executive Order, or for December 31, a Sunday. Mrs. Conroy 
and Mrs. Erikson are entitled to compensation for January 1, 1934. 
The return of Mrs. Eberle to duty on January 2, entitled her to 
compensation for that day on which service was performed, but such 
return to duty would not cancel the administratively approved leave 
of absence without pay for January 1, there being no presumption 
that she would have been available for duty on that day. Hence, she 
is not entitled to compensation for January 1. 


(A-53210) 
SUNDAYS AND HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY 






While the general rule has been recognized by the accounting officers that 
compensation may be paid to an employee for Sundays and holidays occur- 
ring between the termination of a definite period of leave of absence 
without pay administratively granted in advance, and the actual return 
of the employee to duty at the beginning of the duty day next following 
the expiration of such definite period, the compensation for such Sundays 
and holidays may be denied by administrative regulation governing the 
xranting of leave of absence without pay applicable to all employees of 
a department. 
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Comptroller General McCarl to the Attorney General, January 24, 1934: 
There has been received your letter of January 10, 1934, requesting 

my views on the matter involved in a memorandum signed by E. L. 

Fisher, an employee of the Department of Justice, as follows: 


Under date of December 20, 1933, the President issued an Executive order 
excusing from duty on Saturday, December 23, 1933, and on Saturday, Decem- 
ber 30, 1933, clerks and other employees in the Federal service in the District 
of Columbia. 

On the strength of this order I applied for and received leave of absence 
without pay for the period from 2:30 p.m., December 26, 1933, until 4:30 p.m., 
December 29, 1933, a period of three days and two hours. In view of depart- 
mental leave regulations there was to be deducted from my salary a period 
of four days, inasmuch as leave without pay is not granted in units less than 
one day. However, on receiving my salary check I found that Saturday, 
December 30, had also been deducted, and that Monday, January 1, 1934, 
“New Years,” was to be deducted for the first half of January. 

I was willing to work on Saturday, December 30, but did not and could 
not do so because of the Executive order. I feel, however, in view of the 
Executive order, that I was again on a duty status on December 30, and that 
the holiday granted was not intended to react in the manner in which it has 
been applied. In this connection attention is invited to a decision of the 
Comptroller General (9 C.G. 350) in which it was stated: 

“An employee who has been granted leave without pay for a definite period 
may be presumed to hold himself in readiness to perform service, if required, 
after the termination of the authorized leave without pay.” 

My authorized leave without pay expired at 4:30 p.m., December 29, 1933, 
and I was ready to return to work as soon as the offices were opened for 
business. 

The leave regulations of the Department of Justice provide under section 37, 
leave without pay, as follows: 

“Sundays and Holidays—Sundays and days declared to be legal holidays 
by law or Executive order occurring at any time except at the beginning of a 
period of leave without pay will be charged.” 

I hardly think it the spirit of the Executive order that persons on leave 
without pay the day preceding the holiday should have three days’ deduction 
from their salary. The order “excused” Federal employees “as an evidence 
of appreciation of the splendid service” rendered, and would not seem to come 
within the department regulation charging “Sundays” and “ Legal holi- 
days.” I do not believe the Executive order made legal holidays of the two 
Saturdays on which Federal employees were excused. It merely granted a 
holiday to the employees and should be considered in the same light as though 
it were an employer giving the employees a “day off.” It affected only Fed- 
eral employees and had no bearing whatsoever on the other activities and 
persons of the nation. It was not nearly so broad in scope and effect as to 
make a legal holiday such as July 4th, Labor Day, Thanksgiving Day, etc. 

I should like to have this question settled at an early date in order that I 
may be considered as on a duty status on and after December 30, 1933, and 
that I may be reimbursed for December 30 and entitled to pay for January 1. 


It is understood that this employee applied for and was granted 
administratively in advance, leave of absence without pay for a 
definite period, terminating December 29, 1933. The holiday on 
December 30, 1933, declared by Executive order, the Sunday on De- 
cember 31, 1933, and the statutory holiday on January 1, 1934, oc- 
curred between the termination of the definite period of leave of 
absence without pay and the return of the employee to duty Janu- 
ary 2, 1934. 

While compensation for Sundays and holidays occurring between 
the termination of a definite period of leave of absence without pay, 
administratively granted in advance, and the actual return of the 
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employee to duty the beginning of the duty day next following the 
expiration of such definite period, has been authorized to be paid to 
the employee by the decisions of the accounting officers in certain 
cases, the matter is subject to further restriction by administrative 
regulation. 

As the leave regulations of the Department of Justice quoted in 
Mr. Fisher’s memorandum require a charge for “ Sundays and days 
declared to be legal holidays by law or Executive order occurring at 
any time except at the beginning of a period of leave without pay ”, 
the administrative action in withholding compensation from Mr. 
Fisher for December 30 and 31, 1933, and January 1, 1934, occurring 
at the end of the leave period, was correct. 


(A-53351) 


ECUNOMY ACT, AMENDED—ADMINISTRATIVE PROMOTIONS— 
VACANT POSITIONS 






An increase in the salary rate of a vacant existing position for performance 
of substantially the same duties during the fiscal year 1934 is prohibited 
as an administrative promotion under the terms of section 7 of the act 
of March 3, 1933, 47 Stat. 1515, notwithstanding there would be no increase 
in the total charge against appropriated funds. 


Comptroller General McCarl to the Secretary of State, February 1, 1934: 


There has been received your letter of January 20, 1934, as follows: 

Referring to your decisions A-—50674 of August 28, 1933, and A-51182 of 
September 29, 1933, by which you found no objection to certain proposed 
changes of personnel in the American Foreign Service in cases in which there 
wus to be a saving in appropriated funds, or at least no increased expendi- 
ture from appropriated funds, your opinion is respectfully requested on the 
legality of a change of personnel proposed by the American minister at 
Asuncion, Paraguay, as follows: 

There has been vacant in the legation since February 15, 1933, the position 
of translator at $228 per annum, but due to local conditions at Asuncion 
resulting from the disturbances in the Chaco, the minister is unable to find 
a suitable translator at the salary offered. However, the services of a highly 
recommended and qualified person residing at Asuncion, not a Paraguayan 
citizen, are available at $480 per annum, and the minister urgently recommends 
his employment. 

In order to provide funds for the purpose, the authorized salaries of various 
positions in the legation would be readjusted as indicated below: 




















Present Sneath Present Seemeeet 
rate rate | rate rate 

| | | 

ee ere ae ee 
Translator, vacancy_--.-| $228 $480 || Gardener. ......-..--- | $120} $94 
Majordomo- ---..-.---- 348 273 || Assistant gardener- - --. 108 | 85 
pS eee 216 170 Ti aati ad 108 | 85 
eer ce Tie | 182; 104 J 


Messenger. .-...------ | 144} 113] 11, 404 | 1,404 
; | | 
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In the two decisions you cite there was not involved any increase 
in the salary rate of any individual employee or of any individual 
vacant position, whereas in the instant matter, it is proposed to in- 
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crease the salary rate of a vacant existing position from $228 to $480 
per annum for performance of substantially the same duties. 

Section 7 of the act of March 3, 1933, 47 Stat. 1515, reenacting sec- 
tion 202 of the Economy Act, with an amendment not here material, 
provides: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1934: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no such 
appointment shall increase the compensation of such employee to a rate in 
excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensation: 
Provided further, That the restoration of employees to their former grades or 
their advancement to intermediate grades following reductions of compensa- 
tion for disciplinary reasons shall not be construed to be administrative pro- 
motions for the purposes of this section. The provisions of this section shall 
not apply to commissioned, commissioned warrant, warrant, and enlisted per- 
sonnel, and cadets, of the Coast Guard. 


In decision of August 17, 1932, 12 Comp. Gen. 254, it was stated: 


With reference to the suggestions that if the 844 percent must be deducted 
“it will be necessary to employ them at such a rate as to allow them the amount 
demanded after the deduction has been made,” attention is invited to the fact 
that section 202 of the Economy Act prohibits administrative promotions during 
the fiscal year 1933. The effect of this restriction is that salary rates as of 
June 30, 1932, for any class of positions, either permanent, temporary, emer- 
gency, or seasonal, may not be increased during the fiscal year 1933, regardless 
of whether the particular position involved was or was not occupied on June 
30, 1932. 

You are advised, therefore, that on the basis of the facts presented, 
the proposed increase in the salary rate of the vacant existing posi- 
tion for performance of substantially the same duties would not be 
authorized, notwithstanding—due to the reduction of the salaries of 
other positions—there would be no increase in the total charge against 


appropriated funds. 


(A-53172) 
TRANSPORTATION OF HOUSEHOLD EFFECTS—NAVY OFFICER 





Transportation of a Navy officer’s permanent change of station allowance at 
Government expense is authorized only when a permanent change of 
station is involved. A change of duty when the old station and the new 
station are the same place (the same city) is not such as to authorize 
transportation of household effects under section 12 of the act of May 18, 
1920, 41 Stat. 604. 

Provision in section 7, paragraph 1 (a), of Navy General Order 166, that a 
change of duty at one station ashore to duty at another station ashore 
at the same point, but under separate commands, is a change of station 
for purposes of transportation of household effects may not be accepted as 
authority to charge the cost of hauling an officer’s household effects from 
one house to another in the same city, to appropriated funds. 


Comptroller General McCarl to the Secretary of the Navy, February 3, 1934: 

By your direction in 3d indorsement January 10, 1934, there has 
been received letter from the Chief, Bureau of Supplies and Ac- 
counts, Navy Department, requesting review of disallowance in the 
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disbursing account of Capt. T. J. Arms (S.C.), United States Navy, 
of credit for $20 paid on voucher 128, July 1933 for hauling house- 
hold goods belonging to Lieutenant Commander E. G. Hakansson 
(M.C.), United States Navy, from private residence in Philadelphia 
to public quarters at the United States Naval Home in June 1933. 

This hauling was based on orders of June 14, 1933, detaching 
Lieutenant Commander Hakansson from duty at the United States 
Naval Hospital, League Island, Philadelphia, to duty at the Naval 
Home in Philadelphia. Credit therefor was disallowed on the 
ground that the orders involved a change from one activity to an- 
other activity within the limits of the same base, which, under 
Article 1870-2 (f), Bureau of Supplies and Accounts Manual, does 
not constitute a permanent change of station authorizing transporta- 
tion of household goods. It is stated in Supplies and Accounts letter 
that the hauling in question is authorized under section 7 of Navy 
General Order 166. 

Authority to transport the household effects (authorized baggage 
allowance) of commissioned officers of the Navy at Government 
expense is governed by the law and regulations in accord therewith. 
Paragraph 1 of section 4 of Navy General Order 166, 1927, provides: 

1. When any person of a grade named in table of section 1 is ordered to make 
a permanent change of station as defined in section 7, he is entitled (if not 
otherwise restricted in section 2) to have packed, crated, and transported, 
at public expense, not exceeding his authorized allowance of household effects, 


or any part thereof, between points as follows: 
(a) From his last permanent station to his new permanent station, * * * 


Section 7, paragraph 1 (a) provides: 


1. Receipts of orders that completely and permanently separate the person 
from his old station at a given point and fix a new permanent duty station at 
another given point. The following are examples of this class: 

(a) Orders to change from duty at one station ashore to duty at another 
station ashore, either within or without the United States and either between 
widely separated points or at the same point between separate commands that 
are adjacent or contiguous. 

The Naval Hospital, League Island, Philadelphia, Pa., and the 
Naval Home at Philadelphia, Pa., are under separate commands and 
within the quoted definition in paragraph (a) of section 7 of the 
Navy General Order. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 

* * * That the personnel of the Navy shall have the benefit of all exist- 
ing laws applying to the Navy and the Marine Corps for the transportation 


of household effects. 

Transportation of an Army officer’s permanent change of station 
allowance at Government expense is authorized only when a per- 
manent change of station is involved. 20 Comp. Dec. 702; 26 id. 172, 
984. Regulation may not authorize packing, crating, or transporta- 
tion of an officer’s allowance except when a permanent change of 








212 DECISIONS OF THE COMPTROLLER GENERAL 


station is involved. 1 Comp. Gen. 686; 27 Comp. Dec. 903. Said 
section 12 of the act of May 18, 1920, also provides: 

* * * That for persons in the naval service the term “ permanent station ” 
as used in this section, shall be interpreted to mean a shore station or the 
home yard of the vessel to which the person concerned may be ordered; and a 
duly authorized change in home yard or home port of such vessel shall be 
decmed a change of station: * * * 

The transfer of a Navy officer from duty on one vessel to duty 
on another vessel, both vessels having the same home yard, does not 
constitute a “ permanent change of station” within the meaning of 
section 12 of the act of May 18, 1920. Likewise, the transfer of an 
officer from a vessel to shore duty at the home yard of the same 
vessel does not constitute a permanent change of station. 4 Comp. 
Gen. 41. The rule is that a change of duty, when the old station 
and the new station are at the same place (the same city), is not 
such as to authorize transportation of household effects under sec- 
tion 12 of the act of May 18, 1920. A~-22014, October 17, 1928; 
A-37292, July 30, 1931. It is the change of place of duty, rather 
than change of command, that is material. Therefore, the provi- 
sion in section 7, 1 (a) of Navy General Order 166 that a change 
of duty at one station ashore to duty at another station ashore at 
the same point but under separate commands is a change of station 
for purposes of transportation of the household effects, may not be 
accepted by this office as authority to charge the cost of hauling an 
officer’s baggage from one house to another in the same city to ap- 
propriated funds. The change of duty of Commander E. G. Hak- 
ansson, United States Navy, from the United States Naval Hospital, 
League Island, Philadelphia, to the Naval Home in Philadelphia, 
did not constitute a permanent change of station under section 12 
of the act of May 18, 1920, so as to authorize transportation of his 
household effects at Government expense. 

Upon review the disallowance is affirmed. 


(A-53503) 
AFFIDAVITS—TRAVEL Ee asa See PER 
DIE 


Per diem in lieu of subsistence and mileage for the use of privately owned 
automobiles are in lieu of actual expenses and the aggregate amount to be 
paid is dependent upon facts required to be stated by the traveler upon 
the standard voucher form prescribed for travel expenses and which 
accordingly must be verified by oath or affirmation. 15 Comp. Dec. 20, 
no longer applicable. 


Comptroller General McCarl to the Attorney General, February 6, 1934: 
There has been received your letter of January 16, 1934, as follows: 


A voucher in favor of John D. Miller, in the amount of $24.35, for reim- 
bursement of travel and other expenses, including per diem allowance, was 
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submitted to the General Accounting Office, Audit Division, for preaudit. The 
voucher was preaudited and approved for payment in the full amount on 
December 26, 1933. On January 3, 1934, the voucher in question was returned 
to the General Accounting Office calling attention to the fact that the expenses 
were incurred on November 12, 1933, whereas the jurat on the voucher was 
executed November 1, 1983. The voucher was returned to the Department by 
preiudit difference statement dated January 8, 1934, which reads as follows: 

“ADVISORY: 

“Regarding matter of jurat being dated prior to performance of travel, 
attention is invited to the fact that the claim is composed of a commuted 
allowance in lieu of subsistence and mileage for use of personally owned 
automobile and does not include any items of actual expenses. 

“Accordingly under such conditions par. 114 T.R. is not for application and 
no jurat is required. See 15 Comp. Dee, 20. 

“The voucher is returned without change in the amount of $24.35 as 
previously certified.” 

The voucher in question is being passed for payment based upon the approval 
by the General Accounting Office. However, attention is respectfully invited 
to the decision of your predecessor on July 13, 1908 (15 Comp. Dec. 20), wherein 
it was held that accounts for per diems in lieu of subsistence of civilian officers 
or employees of the Government are not required to be verified by affidavit. 
This decision had been followed generally from that time until about March 
1929. The Standardized Government Travel Regulations, effective March 1, 
1929, chap. V, placed certain restrictions or limitations upon the per diem 
in lieu of subsistence allowance. In connection with the limitation placed 
by the Travel Regulations, you issued Supplement No. 2 to General Regula- 
tions No. 36 in 1929, prescribing a new form of reimbursement voucher the 
principal change on which was the form of jurat appearing thereon. Effec- 
tive with the Revised Travel Regulations of July 1, 1931, the limitation or 
restriction as to the allowance of the per diem in lieu of subsistence was 
partially removed. 

However, your Standard Form of Voucher #12, promulgated by Supplement 
2, Government Regulations No, 36, apparently is still in effect or, as stated, 
the limitation was modified by the President, effective July 1, 1931, and it would 
appear therefore that the current Travel Regulations (July 1, 1931) auto- 
matically make void a portion of the jurat on the voucher. Since the issuance 
of the Travel Regulations of March 1, 1929 and July 1, 1931, it has been 
generally understood that in view of such restriction or limitation on the allow- 
ance of the per diem in lieu of subsistence that a jurat was necessary. 

In view of the limitation of par. 47a of chap. V of the Standardized Goy- 
ernment Travel Regulations, effective July 1, 1931, and of the printed form of 
jurat on your Standard Form of Voucher #1012, you are kindly requested to 
advise this office if the decision of your predecessor is still in effect as to 
vouchers covering charges for per diem in lieu of subsistence only and as to 
whether the advisory difference statement of the General Accounting Office 
is correct as to vouchers covering the mileage allowance for the use of 
personally owned automobile. 


Paragraph 114 of the Standardized Government Travel Regula- 
tions requires that— 


All expense accounts containing reimbursement items must be verified by 
an Oath sworn to by the person ~. the account when provided on the 
reimbursement voucher form, * * 

While it is true that the rate ar per diem in lieu of subsistence 
and/or the rate of mileage are not dependent upon the affidavit of 
the traveler, such commuted allowances are in lieu of actual expenses 
and the aggregate amount to be paid is dependent upon facts re- 
quired to be stated in the vouchers, such as the hours of departure 
from and return to headquarters and the number of miles actually 
traveled. As such facts are peculiarly within the knowledge of the 
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individual, his statement must to a large extent be relied upon and 
it is highly desirable, therefore, that they be sworn to. 

The voucher form prescribed by General Regulation No. 36, Sup- 
plement No. 2, 8 Comp. Gen. 677, is the proper form for all travel 
expense accounts whether limited to actual expenses or including per 
diem in lieu of subsistence or mileage for the use of privately owned 
automobiles, and such form is required to be verified by oath or 
affirmation. The decision in 15 Comp. Dec. 20, permitting vouchers 
for per diem in lieu of subsistence to be submitted without a jurat, 
is no longer in force and effect, 2 Comp. Gen. 137. 


(A-53121) 
GRATUITIES—ONE YEAR’S PAY—NAVY OFFICER 


An ensign in the Navy whose commission was revoked because of misconduct, 
under the act of May 6, 1932, 47 Stat. 149, 150, and regulations issued pur- 
suant thereto, is not entitled upon discharge to 1 year’s pay or any part 
thereof. 


Comptroller General McCarl to LeRoy B. Halsey, February 8, 1934: 

There has been received your request for review of settlement of 
November 23, 1933, disallowing your claim for 1 year’s pay by reason 
of the revocation of your commission effective April 30, 1933. 

On April 6, 1933, the Secretary of the Navy issued orders to you 
as follows: 


From: Secretary of the Navy. 

To: Ensign LeRoy B. Halsey, U.S.N. 
U.8.8. West Virginia. 

Via: Commander, Battleships, Battle Force. 

Subject: Revocation of appointment. 

Reference: 
(a) Act of Congress approved May 6, 1932—Public, No. 122, 72d Congress. 
(b) Letter from Commanding Officer, U.S.S. West Virginia, dated March 19, 

1933, relative to your misconduct. 

1. Your appointment as an ensign in the Navy revocable for a period of 
two years from June 2, 1932, is hereby revoked, effective April 30, 1933, at 
which time you will cease to be an officer of the Navy. 

2. Acknowledgment of receipt is requested. 


Reference (a), act of May 6, 1932, 47 Stat. 149, 150, provides: 


Sec. 2. That all commissions hereafter issued as ensigns in the line of the 
Navy, second lieutenants in the Marine Corps, and in the lowest commissioned 
grades of the Staff Corps of the Navy with the rank of ensign, may be 
revoked by the Secretary of the Navy, under such regulations as he may pre- 
scribe, at any time during a period of two years from the dates of such com- 
missions, and each officer whose commission is so revoked shall be discharged 
from the service with not more than 1 year’s pay. * * * 


Regulations pursuant to this act, Navy General Order No. 229, 
October 14, 1932, provide: 


1. (a) In the case of officers serving under revocable commissions as pro- 
vided in the act of Congress approved May 6, 1932, the Secretary of the 
Navy may revoke the conimission of any officer whose conduct or performance 
of duty is such as not to justify his retention as an officer of the Navy; or 
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who fails in the examinations which are to be held prior to the expiration of 
the two-year period of such commissioned service; or whose retention as an 
officer of the Navy is not justified for other good and sufficient reasons 
appearing to the satisfaction of the Secretary of the Navy. 


* * * * * * * 


(d) In case, under the provisions of the act cited above, a commission is 
revoked because of misconduct, the officer upon discharge will not be allowed 
a year’s pay or any part thereof. 


It is obvious that your appointment as ensign in the Navy from 
June 2, 1932, was under said act and that the revocation of your 
commission effective April 30, 1933, was pursuant to the quoted 
regulations under authority of said act. You contend that by reason 
of the fact that you were not tried by court martial and found 
guilty of misconduct, the revocation of your commission was not 
by reason of misconduct and, therefore, under the statute, you are 
entitled to one year’s pay. The statute provides that “each officer 
whose commission is so revoked shall be discharged from the service 
with not more than one year’s pay.” Under the law the Secretary 
of the Navy has discretionary authority to fix by regulations the 
amount that may be paid an officer so discharged not to exceed 
“one year’s pay.” Accordingly, provision in said regulations that 
when “a commission is revoked because of misconduct, the officer 
upon discharge will not be allowed a year’s pay or any part thereof ” 
is in accordance with the statute. 

The statute does not require that the Secretary of the Navy shall 
state the cause for revocation of a commission but that the commis- 
sion shall be revoked “ under such regulations as he [the Secretary] 
may prescribe ”, thus leaving the matter of prescribing a cause for 
revocation entirely within the discretion of the Secretary of the 
Navy. The regulations, also, provide, in paragraph 1 (c) that: 

In case the revocation of an officer’s commission is recommended by his 
commanding officer or higher naval authority, such recommendation shall be 


accompanied by a complete statement of facts, together with such statement as 
the officer concerned may desire to make with respect thereto. 


In letter to you April 29, 1933, the Secretary of the Navy stated: 


1, The Department has given careful consideration to your statement of 
April 22, 1933, in explanation of the charge of falsehood that has been laid 
against you by the commanding officer, U.S.S. West Virginia. 

2. The falsehood and the purpose for resorting thereto stands as an ad- 
mitted fact. The Department can find nothing in your statement in extenua- 
tion of this offense, and is convinced that, despite your four years of training 
at the Naval Academy, you have demonstrated your unfitness to hold a com- 
mission as ensign. The same offense, if committed by an officer not serving 
under a revocable commission, would require trial by general court martial, 
and under the circumstances would involve dismissal. Because of your status, 
the Department is enabled to adopt the less harsh method of revoking your 
commission. 

8. In view of the foregoing, the Department’s decision remains unchanged. 


It must be concluded from the facts thus appearing that your com- 
mission was revoked effective April 30, 1933, for “ misconduct 
(falsehood)”, and that said revocation was in accordance with the 
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law and regulations pursuant thereto. You are not therefore entitled 
to one year’s pay or any part thereof. 
Upon review the disallowance is sustained. 


(A-53295) 


ECONOMY ACT—ADMINISTRATIVE PROMOTION—DISCONTINUANCE 
OF ALLOWANCES IN KIND 


The rule stated in prior decisions that an adjustment in the determined value 
of allowances furnished in kind resulting in an increase in the cash paid 
would be prohibited as an administrative promotion, does not preclude an 
adjustment of the cash portion of the compensation where all or a sub- 
stantial part of the allowances in kind are discontinued for any reasonable 
purpose administratively approved. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 
ruary 12, 1934: 


There has been received your letter of January 18, 1934, as follows: 


There have arisen in the Veterans’ Administration questions in connection 
with employment contracts wherein part of the salary is payable in cash 
and the balance in allowances in kind, on which it is deemed advisable to 
have you express an opinion in view of the economy acts and your decisions 
concerning the same. 

The Veterans’ Administration has had occasion to adjust contracts of em- 
ployment providing for the furnishing of allowances in kind where any one or 
all of the allowances are no longer available, and to pay the employees con- 
cerned an additional amount of cash to cover the unavailable allowances, 
thereby increasing the cash portion otherwise payable to such employees, 
although the aggregate of the salary remained the same. As examples the 
following are cited: 

(1) The quarters being furnished an employee have been ordered repaired 
and the employee has been forced to vacate the furnished quarters and to 
secure quarters elsewhere, paying for the same from his own funds. If 
this employee is to obtain any relief by reason of the fuct that the 
quarters contracted to be furnished by the Government are under repair, 
his contract of employment must be adjusted, temporarily at least, to 
meet the situation. 

(2) A regional office is consolidated with-a home. The space formerly 
assigned a8 quarters is now necessary for use as office space. The per- 
sonnel formerly receiving an allowance on the basis of quarters must here- 
after rent their living quarters from private sources. Of similar character 
are those cases, where, due to the closing of stations, only a few employees 
are needed at the closed stations, and where, it would be impracticable to 
keep the kitchen and laundry open so as to furnish the remaining employees 
with subsistence and laundry, it has been necessary to adjust contracts of 
employment so as to provide for the failure of the Government to furnish 
these allowances. 

There is another class of cases, in which an employee may desire to surrender 
all or a part of quarters occupied and receive the rental value of the sur- 
rendered quarters in cash, This may be due to a reduction in the size of his 
family or other conditions and the quarters theretofore assigned and required 
are no longer necessary or suitable to his needs. 

The following questions are therefore presented for your consideration: 

(1) May a contract of employment, payable $900.00 in cash, with quur- 
ters, subsistence, and laundry valued at $540.00 ($1,440.00 per annum) be 
changed to $1,440.00 per annum payable in cash, no allowances being avail- 
able due to the renovation and repair of facilities? 

(2) May a contract of employment, payable $900 in cash, with quarters, 
subsistence, and laundry valued at $540.00 ($1,440.00 per annum) be 
changed to a contract providing for a greater portion of the salary payable 
in cash (not to exceed $1,440.00 per annum) with allowances of lesser value, 
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because any or all of the allowances are no longer available, facilities 
having been abolished or discontinued at the station? 

(3) May a contract of employment, payable $1,080.00 in cash, with 
quarters in kind valued at $360.00 (3 rooms at $10.00 per month furnished) 
($1,440.00 per annum) be changed to a contract payable $1,200.00 in cash, 
with quarters in kind valued at $240.00 (2 rooms at $10.00 per month 
furnished) by reason of the fact that the employee does not need aS many 
rooms as formerly, due to reduction in the size of the employee’s family? 

The adjustments indicated above would involve additional charges against 
appropriated funds not otherwise contemplated and there is doubt if this 
accords with your Decisions (A-44110, August 24, 1932, and A-50776, Novem- 
ber 27, 1933) where you expressed the opinion that the status quo should be 
maintained with respect to any administrative action which would call for 
additional charges against appropriated funds in the same fiscal years as those 
covered by the Economy Act. However, these adjustments do not involve 
administrative promotions in violation of the provisions of the Economy Act 
(12 Comp. Gen. 521) since in no instance is there a furnishing of the same 
allowances with an increase in the cash portion of the salary. The increase in 
the cash portion of the salary is due in each case to a corresponding decrease 
in the amount of allowances furnished in kind. 

Obviously, the Government should not contract to furnish an employee quar- 
ters, subsistence, and laundry, or any one of these items, in lieu of a cash 
portion of salary and thereafter refuse to pay the employee the equivalent in 
eash for such allowances as are not furnished. It may be contended that the 
Veterans’ Administration should take no action which would produce situations 
necessitating the adjustment of employment contracts but such administrative 
actions as have been taken are in the interest of economy and for the better 
performance of the functions imposed upon this Administration. 

In view of the foregoing, your opinion is requested on the above questions. 


In the decision of April 22, 1933, 12 Comp. Gen. 606, it was held 
(quoting from the syllabus) as follows: 


Any action by the Civil Service Commission under the classification act to 
adjust compensation rates of positions carrying maintenance with regard to 
employees in the departmental service in the District of Columbia, or by the 
administrative office under the act of March 5, 1928, 45 Stat. 198, with regard 
to the employees in the field service, which would result in an increase in the 
amount of cash paid to employees who would continue to receive the same 
allowances, is prohibited as an administrative promotion during the remainder 
of the fiscal year 1933, under the terms of section 202 of the Economy Act, 
and during the fiscal year 1934, under section 7 of the act of March 3, 1933, 
47 Stat. 1515. 


See also, 12 Comp. Gen. 520, and decision of May 2, 1933, A—48627, 
in which latter case employees of the Veterans’ Administration were 
considered. Said decisions, and others of like effect, do not preclude 
an adjustment of the cash compensation where all or a substantial 
part of the allowances in kind are discontinued for any reasonable 
purpose administratively approved. 

Accordingly, questions (1), (2), and (3) are answered in the 
affirmative. 


(A-53717) 
ECONOMY ACT—LONGEVITY PAY—NAVY ENLISTED MAN 


A reenlistment in the Navy is not a promotion with respect to application of 
section 201 of the Economy Act of June 30, 1982, 47 Stat. 408, as con- 
tinued and applied to enlisted men by the act of March 20, 1983, 48 Stat. 
12, and a man who completes four years of actual service and reenlists 
during the period April 1, 1983, to June 30, 1984, Is entitled upon such 
reenlistment to longevity increase of pay on the basis of prior service in 
accordance with section 10 of the act of June 10, 1922, 42 Stat. 630. 
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Comptroller General McCarl to the Secretary of the Navy, February 13, 1934: 

There has been received your letter of February 8, 1934, requesting 
decision on a question contained in letter from the Paymaster Gen- 
eral of the Navy, dated February 7, 1934, transmitted therewith, as 
follows: 


Reference: 
(a) Decision of the Comptroller General of the United States A-53002 
dated January 12, 1934. 

1. In reference (a) the Comptroller General of the United States decided 
that the appointment of an enlisted man as an acting warrant officer on 
October. 25, 1933 was an original appointment to an office in the Navy and his 
pay as a warrant officer under existing laws is based on length of service 
at time of appointment. It was further held in this decision that section 201 
of the Eronomy Act of June 30, 1932 (47 Stat. 401), does not affect service 
that may be counted under an original appointment in the service. 

2. In connection with the ruling in this decision it is requested that the 
question be presented to the Comptroller General of the United States whether 
an enlisted man who completes a four-year period of service on or after April 
1, 1933 is entitled to increased longevity pay based on such four-year period of 
service if he is discharged and reenlists in the Navy within a period of three 
months from date of such discharge. For example, if an enlisted man com- 
pleted a four-year period of service on September 16, 1933, was discharged on 
September 16, 1933, and reenlists in the Navy on September 17, 1933, is such 
man entitled to longevity increase from September 17, 1933 on the basis of the 
four-year period of service completed on September 16, 1933? 


In decision A-53681, dated February 12, 1934, there was considered 
the question whether an enlisted man of the Navy who had completed 
exactly four years’ service for longevity pay purposes February 26, 
1932, and who on discharge was assigned to class F-2 Fleet Naval 
Reserve, and while so in the Fleet Naval Reserve reenlisted in the 
Navy, March 15, 1933, was entitled to longevity increase on his base 
pay from date of reenlistment, the question relating primarily to 
whether such increase would be suspended under section 201 of the 
Economy Act of June 30, 1932, 47 Stat. 403, as continued and applied 
to enlisted men by the act of March 20, 1933, 48 Stat. 12, which section 
as applied to enlisted men suspends, during the period April 1, 1933, 
to June 30, 1934, automatic increases in compensation by reason of 
length of service or promotion. 

In that decision it was stated : 

* * © With respect to section 201 of the Economy Act, the status of an 
enlisted man on reenlisting is similar to that of an officer on original appoint- 
ment. Upon reenlisting the measure of the man’s pay is the base pay of his 
rating increased by the statutory longevity for any and all creditable prior 
service he may have had. A reenlistment is not a promotion and the percentage 
increase on a man’s base rate of pay upon reenlisting is a part of the measure 


of his pay by reason of longevity credit earned by prior service; such increase 
in pay accrues by reason of reenlistment and is not an automatic increase in 


compensation within section 201 of the Economy Act. That is, it is a reentry 
into service and he is entitled to have his pay computed on the basis of all prior 
creditable service irrespective of when such service may have been rendered. 


The reasoning in that decision is equally applicable in the instant 
case, notwithstanding the fact that the reenlistment was accomplished, 
and part of the service in the prior enlistment was rendered subse- 
quent to April 1, 1933. In the example given, the enlisted man upon 
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reentry into the service September 17, 1933, after having completed 
four years of actual service, would be entitled to longevity increase 
of pay in accordance with section 10 of the act of June 10, 1922, 42 
Stat. 630. 


(A-30454) 
TRAVELING EXPENSES—DELAYS EN ROUTE—MARINE CORPS 
OFFICER 


Reimbursement for travel expenses of officers of the Marine Corps under 
orders directing travel by a particular route and authorizing the officer 
to perform travel over a route of his own selection, with the understanding 
that he will be entitled to reimbursement not to exceed what it would 
cost to travel as directed, is limited to the expense to the Government for 
travel by the directed route within the usually required time for such 
travel without regard to any speculative or theoretical delay en route. 


Decision by Comptroller General McCarl, February 14, 1934: 

There is for consideration in the audit of the disbursing account 
of Col. S. W. Bogan (A.P.M.), United States Marine Corps, pay- 
ment to Capt. Albert B. Sage, United States Marine Corps, of $91 
as expenses for constructive travel at $7 per diem, April 16 to 28, 
1929, while awaiting transportation at the Canal Zone to the west 
coast of the United States under orders of March 2, 1929, detaching 
that officer from duty at Bluefields, Nicaragua, and directing him to 
proceed to the west coast of the United States via the first available 
Government transportation and on arrival on the west coast to pro- 
ceed and report to the commanding officer of the Naval Operating 
Base, San Diego, Calif., for duty. The orders further authorized 
Captain Sage to delay such travel one month and to proceed at his 
own expense, for which he would be reimbursed not in excess of what 
he would have been entitled to for travel as directed. By orders of 
March 23, 1929, he was granted additional delay in reporting to the 
Naval Operating Base, San Diego, Calif., of one month. 

Captain Sage traveled at his own expense by commercial steamer 
from Bluefields, Nicaragua, to New Orleans, La., and thence by rail 
to San Diego, Calif. He has been reimbursed $151.69 as constructive 
travel expenses as follows: 


Mess bill on the U.S.S. Denver, Apr. 14 and 15, 1929__---. mnie GO 
Mess bill on the U.S.A.T. Chateau Thierry, Apr. 29 to May 9, 1929. ne 
Expenses at $7 per diem, Apr. 16 to 28, 1920. .....-.—..- scibcharts . 91,00 
Mileage from San Francisco to San Diego, Calif. ee ts we Caan 


These payments, it seems, were based on report of the Major Gen- 
eral Commandant of the Marine Corps to the effect that the first 
Government transportation was the U.S.S. Denver, which sailed 
from Bluefields, Nicaragua, on April 14, arriving at the Canal 
Zone April 15, 1929; that the first Government transport from the 
Canal Zone to the west coast on or after April 15, 1929, was the 
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US.A.T. Chateau Thierry, which sailed from the Canal Zone on 
April 29 and arrived at San Francisco, on May 9, 1929. 

This evidence is not conclusive that for actual travel, pursuant to 
his orders, by Government transport, Captain Sage would have had 
to delay at the Canal Zone for 13 days. In case of actual travel, 
detachment of an officer is usually made with a view to actual avail- 
able transportation. The orders of March 2, 1929, were issued by 
the area commander, area of the East Guardia Nacional, Bluefields, 
Nicaragua, and were based on dispatch orders from the headquarters 
of the Marine Corps of February 26, 1929, directing the detachment 
of Captain Sage at his present station and directing him to proceed 
by the first available Government transportation to the west coast 
of the United States. He was actually detached March 2, 1929, to 
permit him to take passage on a commercial vessel from Bluefields 
to New Orleans, sailing on that date. It is obvious that the detach- 
ment March 2, 1929, at Bluefields from whence no commercial vessels 
ply to the Canal Zone and from whence no Government vessel was 
due to depart until April 14, 1929, was to advance the personal in- 
terests of the officer. Had his services been required at his new 
station, doubtless transportation by some means would have been 
provided from Bluefields to Corinto, from which there were fre- 
quent sailings of Government vessels to the west coast of the United 
States. In view of the evident purpose to advance the personal in- 
terests of the officer in connection with his leave of absence en route 
to his new station, and his travel in the eastern portion of the 
United States, the fact that the U.S.S. Denver was the first available 
Government transportation for Captain Sage from Bluefields to 
the Canal Zone will not be accepted as establishing a right to travel 
expenses by that route. 

Reimbursement for travel expense of officers of the naval and 
military services under orders directing travel and authorizing the 
officer to perform travel over a route of his own selection, with the 
understanding that he will be entitled to reimbursement not to ex- 
ceed what it would cost to travel as directed, is based on the expense 
to the Government for the directed travel within the usually re- 
quired time for such travel and without regard to any delay en route 
for the convenience of the officer. In this case in view of the early 
detachment of the officer, his granted leave of absence and travel in 
the eastern portion of the United States, both the duration of delay 
and the actual expense the officer would have incurred by the selected 
route are too speculative and artificial for consideration in deter- 
mining constructive travel expenses. 

Credit for payment of $91 as constructive travel expenses, while 
theoretically awaiting transport at the Canal Zone, will be 
disallowed. 
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(A-53572) 
TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 


Section 2 of the act of March 3, 1983, 47 Stat. 1513, making travel-expense 
appropriations available for the fiscal year 1934 for transfers between 
permanent-duty stations, requires a prior authorization from the head of 
the department or establishment or an assistant head authorized by statute 
to act in place of the head. The issuance of orders for a change of station, 
however, does not place the employee in a travel status entitling him to sub- 
sistence or other expenses at his previous headquarters, or until an actual 
departure therefrom pursuant to said orders. 


Comptroller General McCarl to the Administrator, Federal Emergency 
Administration of Public Works, February 15, 1934: 


Review has been requested of the action of this office in refusing 
to certify upon preaudit voucher no. 1556, in favor of Hunley Abbott 
for $47.94 covering claim for reimbursement for per diem in lieu 
of subsistence while in Washington, D.C., and transportation expense 
to New York City from September 5 to September 12, 1933. The 
voucher is itemized as follows: 


Per a at $5 per day from Sept. 5 to Sept. 12, including Sunday the 
10tt 





be kate rs ihe taser abies iced anadleaiesh Stree edged eativsalatne ales lartnnalectes $35. 00 
9/12 aa OR SEE, NN GINO a cette titra incainitntatntgneniicnatnd saint aici 8.14 
I alt i dete a bio aslinbciaticia tinge 3. 75 
9/18 N.Y. City to Scarborough, N.Y., cash fare..........---_-.-_._---- 1. 0 
47.94 


It appears that on September 5, 1933, the payee, formerly employed 
as a temporary engineer examiner in the Public Works Administra- 
tion on duty in Washington, was appointed as a member of the Tech- 
nical Board of Review at $30 per diem w.a.e., effective on the date of 
entrance on duty. It is administratively reported that: 

* * * Under his change of status Mr. Abbott’s headquarters were desig- 
nated as New York City. He was requested to remain in Washington from 
September 5 to September 12, inclusive, in connection with his new duties 
and was then authorized to proceed to New York, traveling expenses and per 
diem in lieu of subsistence being authorized in his order. 

Travel order no. 86-c, dated September 11, 1933, and signed by 
O. H. Keen, acting executive officer of the Federal Emergency Ad- 
ministration of Public Works, and referring to the payee’s head- 
quarters as “New York, N.Y.”, authorized travel upon official 
business “from Washington, D.C., to Scarborough, N.Y.” The 
evidence submitted with the voucher shows that the payee was in 
Washington on the date the travel order was issued and that he 
did not leave Washington until 11 p.m. September 12, 1933. 

It is stated that due to the rush of work and the unfamiliarity 
with Government rules and regulations, the order directing the payee 
to proceed to New York was signed by the acting executive officer 
who had been delegated authority to issue travel orders in the 
absence of the executive officer. 
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Section 2 of the act of March 3, 1933, 47 Stat. 1513, provides as 
follows: 


Appropridtions for the fiscal year 1934 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: * * *. 


The statute referred to above requires an authorization from the 
head of the department or establishment or an assistant head author- 
ized by statute to act in the place of the head, and an authorization 
signed by a subordinate officer or employee does not comply with 
the requirements of said statute. See 7 Comp. Gen. 482 and decisions 
therein cited. Also, the statute requires that the authorization be 
given prior to the performance of the travel. See 11 Comp. Gen. 
459. 

Furthermore, a travel status does not arise merely from the issu- 
ance of an authorization or order. That is to say, there can be no 
travel status prior to an actual departure on travel. See decisions 
A-15139, August 10, 1926; 5 Comp. Gen. 400; A-39407, November 
23, 1931. When the payee’s change of position occurred he was 
in Washington which had previously been his headquarters and 
the mere issuance of an order designating New York City as his 
headquarters did not place him in a travel status such as would entitle 
him to per diem in lieu of subsistence. 

Upon the facts presented, payment on the voucher as presented is 
not authorized. 


(A-52844) 


COMPENSATION—CLASSIFICATION—EMPLOYEES IN REGULAR 
ESTABLISHMENTS PAID ON EMERGENCY ROLL 


The heads of the regular departments or establishments of the Government have 
an election in fixing the rates of compensation of officers and employees 
to be paid from funds allotted under the provisions of the National 
Industrial Recovery Act, either in accordance with the regular classifica- 
tion schedule or the schedule prescribed in Executive Order No. 6440 of 
November 18, 1933. 

If the duties of the position under an emergency allotment are to be the same 
as the duties of a regular position in the same establishment which has 
been regularly classified in accordance with the Classification Act, as 
amended, the head of such establishment may fix the compensation for the 
emergency position at the appropriate rate under the regular classification 
schedule by the established procedure for creating an additional position, 
or may fix the compensation at the corresponding rate scheduled in the 
Executive order of November 18, 1933; subject in either instance to the 
percentage reduction applicable to regular employees under the act of 
March 20, 1933, 48 Stat. 12. 

Where the duties of the emergency position are not to be the same as the 
duties of the regular position previously classified under the Classification 
Act, as amended, then such emergency position may be regularly classified 
in accordance with the Classification Act, as amended, or else the compensa- 
tion thereof may be fixed by the head of the department or establishment 
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concerned in accordance with the provisions of Executive Order No. 6440 
of November 18, 1933. 

The provisions of Executive Order No. 6440 are applicable only to positions at 
the seat of Government and in the field of a character which, if in the 
regular service, would be subject to classification under the Classification 
Act, as amended, and, do not apply to laborers, mechanics, ete. 

The rule that employees may be reinstated or reemployed within administrative 
discretion at not to exceed the salary rate previously received in the 
same classification grade, may be applied between departments or offices, 
both regular and emergency. 

An employee may be transferred from a position on the regular roll to a 
position with same or similar duties on the emergency roll regardless of 
whether the compensation of the emergency position had been fixed at a 
rate under the classification schedule or under Executive Order No. 6440, 
except that any increase in compensation under such a transfer would be 
prohibited by section 7 of the act of March 3, 1933, 47 Stat. 1515, but an 
increase in compensation resulting from a transfer from the regular to the 
emergency roll in a higher grade would not constitute an administrative 
promotion within the meaning of said statute, there being no requirement 
for Presidential approval for the filling of vacancies in temporary or 
emergency positions. 


Aen General McCarl to the Secretary of the Interior, February 20, 
34: 


There has been received your letter of February 13, 1934, as fol- 
lows: 


Your opinion is requested with respect to certain issues arising as the result 
of the issuance of Executive Orders Nos. 6440 and 6554 prescribing rates of 
compensation for personal services in emergency agencies which are fixed 
without regard to the Classification Act of 1923, as amended, and your deci- 
sion No. A-52844 extending the provisions of these Executive orders to em- 
ployees of the regular departments and other Federal establishments whose 
compensation is paid from funds of one of the emergency agencies and is not 
otherwise controlled by the Classification Act or other statute. 

It is my understanding with respect to these allotted funds that they are 
to be accounted for the same as regularly appropriated funds, and that with 
respect to positions the incumbents of which are employed by a regular depart- 
ment or establishment and are paid from such allotted funds the following 
situation exists: 

1. If the position is in the District of Columbia and is of a type that would 
normally be classified by the Civil Service Commission under the provisions of 
the Classification Act of 1923, as amended, it would still be so classified, re- 
gardless of the fact that the incumbent thereof is paid from allotted emergency 
funds. 

2. If the position is in the field service and is of a type that would normally 
be classified by the head of the regular department or establishment under 
the provisions of the Classification Act of 1923, as amended, it would still be 
so classified, regardless of the fact that the incumbent thereof is paid from 
allotted emergency funds. 

8. If the position is of a type which normally would not be classified either 
by the Civil Service Commission or the head of a department or under the pro- 
visions of the Classification Act of 1923, as amended, then it is to be classified 
under the Executive orders referred to, except the labor and mechanical 
groups discussed below. 

Unless such procedure is followed there will exist many situations in the 
regular departments or establishments where employees working side by side on 
the same work will be paid at different rates, because one is paid from regular 
appropriations and the other from allotted emergency funds, the rates applying 
under the Classification Act and those applying under the Executive orders 
being different, especially in the higher grades. 

Will you please advise me if my understanding of the situation as outlined 
in 1, 2 and 8, supra, is correct? 

Under the Classification Act of 1923, as amended, common laborers, unskilled 
and skilled laborers, employees engaged in the mechanical trades such as plumb- 
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ers, carpenters, steamfitters, machinists, etc. and the foremen of small groups 
of such employees, whose rates of pay are fixed by local wage boards, are ex- 
cepted from the application of the act. In view of this fact, and the actions 
already taken by the several emergency agencies fixing the rates of pay of such 
employees, it appears to me it would be proper and advisable from both the 
standpoint of classification and the administrative problems involved, to ex- 
clude such employees from the application of the Executive orders, both in the 
regular departments and in the emergency agencies, and both in the District 
of Columbia and in the field. 

Will you please advise me if this assumption is a proper one? 

If, however, these Executive orders are held to apply to such employees, ad- 
vice is requested as to how hourly, daily, weekly, and monthly wage rates shall 
be computed, bearing in mind the varying hours of labor required by these 
different agencies under varying conditions of employment. 

Two other situations arise which also are troublesome: One, where an em- 
ployee of a regular establishment is placed, voluntarily or involuntarily, in 
a nonpay status, and is transferred to the rolls of an emergency agency where 
he performs substantially the same duties that he did before; and two, where 
an employee is similarly placed in a nonpay status, voluntarily or involuntarily, 
by a regular establishment but is employed by and assigned new and materially 
different duties in an emergency agency, which duties, if evaluated on a 
classification basis, would place his new position in a different grade than 
his old one. 

The question here is under what authority are the positions to be classified, 
the Classification Act or the Executive orders under discussion, and in what 
way would the administrative promotion rule apply? 

My questions are directed to you both in the capacity of Secretary of the 
Interior and Federal Administrator of Public Works and therefore involve 
consideration with respect to the use of funds of other emergency agencies 
as well as the Public Works Administration. 

Your decision in these questions is requested and, it is hoped, in view of 
the urgency of the situation, that it will be made at the earliest possible date. 
As a matter of fact, compliance with your request that the classification of 
positions be completed by March 1, 1934, appears to be a physical impossibility. 


The decision of January 5, 1934, A-52844, 13 Comp. Gen. 186, 
after quoting a portion of the Executive Order No. 6440 dated 
November 18, 1933, stated : 


The clear purpose of the Executive order is to equalize generally the salary 
rates of the personnel of the emergency agencies with the salary rates of 
the personnel of the regular establishments of the Government subject to the 
Classification Act. While the Executive order does not specifically mention 
personnel of the Department of Commerce and the other regular establishments 
of the Government paid from funds allotted by one of the emergency agencies, 
the purpose of the Executive order may be properly accomplished only by 
regarding the Executive order as applicable also to the personnel employed 
under the regular establishments of the Government paid from allotted emer- 
gency funds if their salary rates are not otherwise controlled by the Classifi- 
cation Act or other Federal statute. * * 


See also decision of January 17, 1934, A-53051, 13 Comp. Gen. 197, 
in which it was held: 


However, as soou as practicable hereafter and not later than March 1, 1934, 
to the extent that such action has not been taken, the salary rates of all em- 
ployees under the Federal Civil Works Administration and of employees under 
the regular establishments of the Federal and District of Columbia Govern- 
ments paid from funds allotted by the Federal Civil Works Administration, 
whose duties and responsibilities correspond to the duties and responsibilities 
of positions subject to the Classification Act, as amended, are required to be 
fixed pursuant to the Executive Order No. 6440 of November 18, 1983, * * *. 


Executive Order No. 6440, dated November 18, 1933, the provisions 
of which were extended to other emergency agencies by Executive 
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Order No. 6554 of January 10, 1934, vested the authority and im- 
posed the duty and responsibility of fixing salary rates in accord- 
ance with its provisions in the respective heads of the agencies or 
establishments concerned. And the decisions of this office herein- 
before mentioned were intended to require that the heads of the 
regular departments or establishments, in fixing the rates of com- 
pensation of officers and employees to be paid from funds allocated 
under the provisions of the National Industrial Recovery Act, should 
fix such rates in accordance with either the regular classification 
schedule or the schedule prescribed in Executive Order No. 6440 
of November 18, 1933. 

Where the personnel of a regular establishment of the Government 
to which emergency funds have been allotted is subject to the Classi- 
fication Act, as amended, and the allotment has been made for 
performance of work similar to that performed by the regular force, 
the head of the regular establishment has an election in fixing rates 
of compensation for the emergency positions either under the regular 
classification schedule, or pursuant to the Executive order. 

Consequently, if the duties of the position under an emergency 
allotment are to be the same as the duties of a regular position in 
the same establishment which has been regularly classified in accord- 
ance with the Classification Act, as amended, the bead of such estab- 
lishment may fix the compensation for the emergency position at the 
appropriate rate under the regular classification schedule by the 
established procedure for creating an additional position, 9 Comp. 
Gen. 101, or may fix the compensation at the corresponding rate 
scheduled in the Executive order of November 18, 1983—subject in 
either instance to the percentage reduction applicable to regular 
employees under the act of March 20, 1933, 48 Stat. 12. 

Where the duties of the emergency position are not to be the same 
as the duties of a regular position previously classified under the 
Classification Act as amended, then such emergency position may be 
regularly classified in accordance with the Classification Act as 
amended or else the compensation thereof may be fixed by the head of 
the department or establishment concerned in accordance with the 
provisions of Executive Order No. 6440, of November 18, 1933. 

The provisions of Executive Order No. 6440 are applicable only to 
positions at the seat of government and in the field of a character 
which, if in the regular service would be subject to classification 
under the Classification Act as amended, and, therefore, do not 
apply to laborers, mechanics, etc. 

The rule is that employees may be reinstated or reemployed within 
administrative discretion at not to exceed the salary rate previously 
paid for performance of substantially the same duties.and responsi- 
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bilities, that is, in a position allocated to the same grade in which 
previously employed. This rule may be applied whether reinstate- 
ment or reemployment is in the same or different department or office 
in which previously employed and may be extended to persons previ- 
ously employed in a regular establishment of the Government who 
are reinstated or reemployed in an emergency organization. 

An employee may be transferred from a position on the regular 
roll to a position with same or similar duties on the emergency roll 
regardless of whether the compensation of the emergency position 
had been fixed at a rate under the Classification Act schedule or 
under Executive Order No. 6440, except that any increase in com- 
pensation under such a transfer would be prohibited by section 7 
of the act of March 3, 1933, 47 Stat. 1515, but an increase in com- 
pensation resulting from a transfer from the regular to the emer- 
gency roll in a higher grade would not constitute an administra- 
tive promotion within the meaning of said statute, there being no 
requirement for Presidential approval for the filling of vacancies 
in temporary or emergency positions. 

Your questions are answered accordingly. 


(A-53341) 
VEHICLES—PASSENGER-CARRYING—CONTRACTS—AWARDS 


The act of July 16, 1914, 38 Stat. 508, prohibits the purchase, maintenance, 
repair, or operation of passenger-carrying vehicles unless specifically au- 
thorized by law, and while the National Industrial Recovery Act specifically 
authorizes certain expenditures otherwise prohibited by law, there can be 
found in that act nothing which could be construed as specifically author- 
izing the purchase, maintenance, or operation of passenger-carrying 
vehicles, or as authorizing the payment for such a vehicle in excess of the 
$750 limitation fixed by section 3 of the act of March 3, 1938, 47 Stat. 1513. 

Specifications in invitations for bids to furnish a “light-weight” five-passenger 
sedan may be met, insofar as weight is concerned, by any of the well-known 
light-weight sedans, and the lowest bidder offering such a light-weight car 
otherwise meeting the specifications may not have his bid rejected and an 
award made to a higher bidder because a heavier car is desired. 


Copgtetior General McCarl to the Secretary of the Interior, February 20, 


There has been resubmitted to this office for preaudit, voucher no. 1 
in favor of the Cadillac Motor Car Co. for $845 for one Oldsmobile 
sedan delivered October 20, 1933, to the Division of Investigations, 
Department of the Interior, at New York City. The voucher pro- 
poses to charge this amount to the allotment from the National In- 
dustrial Recovery funds to cover the expenses of oil regulation. 
When originally submitted for preaudit the voucher was returned 
without certification for the reason that in the absence of a specific 
provision in the appropriation for the purchase of a passenger-carry- 
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ing vehicle, there appeared to be no authority for such purchase. 
When resubmitted the voucher was accompanied by a statement dated 
January 17, 1934, from the Director, Division of Investigations, as 
follows: 


This office submits that the money to be expended in the purchase of the 
passenger-carrying motor vehicle for the Division of Investigations is payable 
out of an allotment of funds for the enforcement of the oil regulations under an 
appropriation of $3,300,000,000, authorized to be expended by the National 
Industrial Recovery Act of June 16, 1933. This act does not specifically pro- 
vide for the purchase of a passenger-carrying motor vehicle and a purchase of 
such a vehicle under this appropriation may only be justified by the fact that 
the act is an emergency measure and should be liberally construed. 

The drafters of the emergency legislation, the National Industrial Recovery 
Act, did not include therein the limitations of existing law binding on the 
regular establishment relative to the purchase of passenger-carrying vehicles. 

It is my belief that justification exists for the purchase of this passenger- 
carrying motor vehicle to meet the urgent necessities of the work of this 
division and that the provisions of the relief act are undoubtedly broad enough 
to carry by necessary implication the authority for this division to make an 
expenditure for such a purpose. If it be construed that authority existed for 
the purchase of the car, the limitations contained in existing appropriation 
law as to the amount that may be expended by the regular governmental estab- 
lishments should be regarded as inapplicable to the instant case. 


Section 2 (b) and section 9, title I, of the National Industrial 
Recovery Act of June 16, 1933, 48 Stat. 195, and 200, provide: 


Sec. 2 * * * 

(b) The President may delegate any of his functions and powers under this 
title to such officers, agents, and employees as he may designate or appoint, 
and may establish an industrial planning and research agency to aid in carry- 
ing out his functions under this title. 

* * * * * 7 * 

Seo. 9. (a) The President is further authorized to initiate before the Inter- 
state Commerce Commission proceedings necessary to prescribe regulations to 
control the operations of oil pipe lines and to fix reasonable, compensatory 
rates for the transportation of petroleum and its products by pipe lines, and 
the Interstate Commerce Commission shall grant preference to the hearings 
and determination of such cases. 

(b) The President is authorized to institute proceedings to divorce from 
any holding company any pipe-line company controlled by such holding com- 
pany which pipe-line company by unfair practices or by exorbitant rates in 
the transportation of petroleum or its products tends to create a monopoly. 

(c) The President is authorized to prohibit the transportation in interstate 
and foreign commerce of petroleum and the products thereof produced or with- 
drawn from storage in excess of the amount permitted to be produced or with- 
drawn from storage by any State law or valid regulation or order prescribed 
thereunder, by any board, commission, officer, or other duly authorized agency of 
a State. Any violation of any order of the President issued under the pro- 
visions of this subsection shall be punishable by fine of not to exceed $1,000, or 
imprisonment for not to exceed 6 months, or both. 


Executive Order No. 6260-A of August 28, 1933, provided: 


Pursuant to the authority vested in me by section 2 (b) of title I of the 
act of June 16, 1983, known as the “ National Industrial Recovery Act” (Public, 
No. 67, 73d Cong.), and in accordance with section 2 of article I and section 1 
(b) of article VII of the Code of Fair Competition adopted by the petroleum 
industry and approved by me August 19, 1933, I hereby designate and appoint, 
for the petroleum industry, the Secretary of the Interior to be Administrator 
and the Department of the Interior to be the Federal agency, as provided by 
the aforesaid act and Code of Fair Competition, to exercise on my behalf 
and in my stead all the functions and powers vested in me, or in any Federal 
agency, by such act and such Code of Fair Competition. 
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With respect to the purchase of passenger-carrying vehicles, sec- 
tion 5 of the act of July 16, 1914, 38 Stat. 508, provides: 

* * * there shall not be expended out of any appropriation made by 
Congress any sum for purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 
public service of the United States unless the same is specifically authorized 
oe. YS, 

It is to be noted the purchase, repair, or operation must be specifi- 
cally authorized by law. 

While the National Industrial Recovery Act of June 16, 1933, 48 
Stat. 195 (see sec. 201 (b)), specifically authorizes certain expendi- 
tures otherwise prohibited by law—such as for employments without 
regard to the civil-service laws or the Classification Act, for law 
books and books of reference and for rent in the District of Columbia, 
this office has been unable to find in the said act, or the act of the 
same date making appropriation to carry into effect its provisions, 
anything which could be construed as repealing, superseding, or 
otherwise rendering inoperative the provisions of said section 5 
of the act of July 16, 1914, swpra. See in this connection Washing- 
ton v. Miller, 235 U.S. 422; Rodgers v. United States, 185 U.S. 83; 
and Ez Parte Crowe Dog, 109 U.S. 556. 

While the appropriation was made in broad terms for the purpose 
of carrying into effect the provisions of the National Industrial 
Recovery Act and for each and every object thereof, to be expended 
in the discretion and under the direction of the President, it is not 
to be assumed it was intended to be used for expenditures specifically 
prohibited by law. 

The act of July 16, 1914, swpra, vests no discretion in either admin- 
istrative or accounting officers and, necessarily, must be given effect 
even though it may not be considered conducive to the best results. 

If more latitude in such matters is administratively considered 
necessary there would seem for consideration the desirability of 
placing the problem before the Congress now in session. 

But even if the purchase were authorized by law it appears the 
automobile in this case was not purchased from the lowest bidder 
meeting the specifications, as the Fargo Motor Co. submitted a bid 
of $565.31 for a Plymouth sedan, the specifications describing the 
vehicle desired, as follows: 

New and latest improved model, closed type, four-door, light weight, five- 
passenger sedan, complete with standard equipment, including bumpers, front 
and rear; 5 first-line heavy-duty 6-ply balloon tires and 5 first-line heavy-duty 
tubes, one tire and tube on spare rim or wheel mounted on suitable carrier 
so placed that it will not in any degree interfere with the full or safe operation 
of the vehicle; mechanical windshield wiper; rear vision mirror, instrument 
panel, suitably lighted, with gasoline gage; ammeter and speedometer thereon; 
electric starter, electric head, dash, tail, and stop lights; shock absorbers; igni- 
tion or gear lock; door lock; four-wheel brakes of sturdy construction meeting 


the requirements of the traffic code of the State in which to be used; and the 
usual equipment of tools. 
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In explanation of the rejection of the lowest bid, it was stated: 


This voucher covers the purchase of an automobile at a price higher than that 
offered by the lowest bidder. The higher priced car was purchased because 
the lower priced one is not considered satisfactory for the heavy duty required 
of it and is not within the class of cars contemplated when bids were invited. 
The firm submitting the low bid was verbally advised before bidding that a bid 
—_ wanted on the heavier car sold by them rather than the one on which they 
bid. 

The term “light weight” as used in the specifications, contemplated a light- 
weight car in the medium-weight field, such as a light Buick, Chrysler, Nash, 
Oldsmobile, Studebaker, etc., and the bidders were so advised. 

The accepted bid is the lowest one received for an automobile heavy and 
sturdy enough to stand up under the heavy work required of it. If a lighter 
car were used it would be out of commission oftener—sometimes when most 
needed, and the additional expense for overhauling and repairs would more 
than offset the difference in the original cost. 

The automobile purchased is believed to be the most economical, all things 
considered. 


Specifications for a “lightweight” 5-passenger sedan may be 
met by any of the light-weight cars, even including Ford, Chevrolet, 
or Plymouth. Accordingly, in future requests for bids, in cases 
where the purchase of passenger-carrying vehicles is authorized by 
law, if the needs of the service require a heavier car than the lightest- 
weight car the specifications should be more specific as to the use to 
which the car is to be put and the need for a car of greater weight 
than cars of the lightweight class. 

Furthermore, section 3 of the act of March 3, 1933, 47 Stat. 1513, 
provides : 

No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1934, 
whether contained in this act or any other act, shall be expended— 

(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive 
of busses, ambulances, and station wagons), at a cost, completely equipped for 
operation, and including the value of any vehicle exchanged, in excess of $750, 
unless otherwise specifically provided for in the appropriation. 

Payment on the voucher not being authorized, it will be retained 
in the files of this office. 


(A-53539) 


WORLD WAR ADJUSTED COMPENSATION—DESIGNATION OF 
BENEFICIARIES 


Section 508 of the World War Adjusted Compensation Act, as amended by 
the act of May 29, 1928, 45 Stat. 949, and the administrative regulations 
issued pursuant thereto, authorizing the designation of more than one 
beneficiary of an adjusted service certificate, validated the designation 
made prior to the act of the two parents of a veteran as two beneficiaries, 
and, in the absence of any other express distribution by the veteran, each 
of the parents becomes a beneficiary for one half of the proceeds of the 
certificate only, rather than the surviving parent becoming the beneficiary 
of the entire proceeds of the certificate under the principle stated in 
decision of January 6, 1926, 5 Comp, Gen. 460. 


82108°—34—-16 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, Feb- 
ruary 20, 1934: 


There has been presented to this office for preaudit the World War 
adjusted compensation case of Dave Bibbs, deceased, A—103091, XC- 
1560067, in which there is involved the legality of an award admin- 
istratively approved for the proceeds of the adjusted service cer- 
tificate less unpaid loans and interest, to wit, $482.90, in favor of 
the father of the veteran, Will Bibbs, the surviving designated bene- 
ficiary, Laura Bibbs, the mother, having died January 1, 1929, prior 
to the veteran’s death on August 31, 1933. 

Section 501 of the World War Adjusted Compensation Act, as 
originally enacted, May 19, 1924, 43 Stat. 125, provided, in part, 
as follows: 


* * * The veteran shall name the beneficiary of the certificate and may 


from time to time, with the approval of the Director, change such beneficiary. 
The amount of the face value of the certificate * * * shall be pay- 
able * * * (1) to the veteran twenty years after the date of the certifi- 
cate, or (2) upon the death of the veteran prior to the expiration of such 
twenty-year period, to the beneficiary named; except that if such beneficiary 
dies before the veteran and no new beneficiary is named, or if the beneficiary 
in the first instance has not yet been named, the amount of the face value of 
the certificate shall be paid to the estate of the veteran. * * 


In decision of January 6, 1926, 5 Comp. Gen. 460, it was held, 
quoting from the syllabus, as follows: 


The designation of the parents of a veteran of the World War, who are living 
together as husband and wife, may be considered as the designation of a 
beneficiary under an adjusted compensation certificate within the meaning of 
the World War Adjusted Compensation Act of May 19, 1924, 43 Stat. 125. 


Section 508 of the World War Adjusted Compensation Act, added 
by the act of May 29, 1928, 45 Stat. 949, provides as follows: 


Notwithstanding any other provision of this act a veteran may, under regu- 
lations prescribed by the Director, name more than one beneficiary, and may 
from time to time, with the approval of the Director, change such beneficiaries, 
If the Director is unable to ascertain the beneficiary named by the veteran, 
payment shall be made to the estate of the veteran. 


Paragraph 3715, Regulations and Procedure of the Veterans’ 
Administration, issued pursuant to the above amendatory statute, 
provides as follows: 


A veteran to whom an adjusted service certificate has been issued, pursuant 
to the provisions of section 501 of the World War Adjusted Compensation Act, 
may name more than one beneficiary to receive the proceeds of his adjusted 
service certificate, and may from time to time with the approval of the Adminis- 
trator change such beneficiaries. The designated beneficiaries shall share 
equally unless otherwise specified by the veteran. Wherever the word 
“beneficiary” appears in the law and Veterans’ Administration regulations, 
it shall be interpreted to include beneficiaries (June 5, 1930). 


In decision of July 24, 1929, A-27965, it was held, in effect, that 
section 508 of the act of May 29, 1928, supra, and the regulations 
issued pursuant thereto, should be applied to validate all designa- 
tions of more than one beneficiary made prior to the date of the act 








DECISIONS OF THE COMPTROLLER GENERAL 231 


who were living on the date of the act, so long as no change of bene- 
ficiary had been made by the veteran, such rule, however, to be ap- 
plied to unpaid claims only. In the instant case both of the origi- 
nally designated beneficiaries were alive at the time of the passage of 
the 1928 statute and the veteran had made no change of beneficiary, 
or otherwise given expression in writing of an intention that the sur- 
viving parent should receive the entire proceeds of the certificate. 
It is believed, therefore, to have been the intent of the amendatory 
statute and the regulations thereunder that plural designation of 
parents, as well as designation of any other two persons made prior 
to the date of the act, were validated by the act and are now to be 
regarded as a designation of two beneficiaries, notwithstanding the 
decision of January 6, 1926, supra. Each of the parents in this case, 
therefore, became a beneficiary for one half of the proceeds of the 
certificate. 

Since there is a surviving parent, and since one of the parents pre- 
deceased the veteran, and as the veteran has not shown an intention 
that the surviving parent should receive the entire proceeds of the 
certificate, the rule should be in this case, as well as all similar cases, 
to award one half of the proceeds of the certificate, less unpaid loans 
and interest, to the surviving parent and the remaining one half to 
the estate of the veteran pursuant to section 501 of the act, swpra. 

Such appears to have been the rule followed in other cases pre- 
sented to this office for preaudit (Edgar Joseph Chatterton, 
A-173178, XC-222306, and John Stanley Mason, A-549351, 
XC-1152013), but has not been followed in the instant case. 

You are advised, therefore, that the administratively approved 
voucher in favor of the father of the veteran will be certified by this 
office for payment only in the amount of $241.45 representing one 
half of the proceeds of the certificate less unpaid loans and interest. 


(A-53636) 
TRANSPORTATION—BAGGAGE—ARMY OFFICER 


Where an officer of the Army, ordered to make temporary change of station 
in connection with the Civilian Conservation Corps, shipped his temporary 
change of station allowance of baggage by express he is entitled to reim- 
bursement not to exceed the cost of shipping said baggage by freight 
to his temporary station, 

Shipment of baggage at the expense of the United States on change of station 
is an emolument of an officer of the Army and the right is the same 
irrespective of the appropriation under which the expense is paid, 


Acting Comptroller General Elliott to Second Lt. S. A. Daniel, United States 
Army, February 23, 1934: 


There has been received your letter of November 18, 1933, request- 
ing review of settlement of November 14, 1933, by which was dis- 
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allowed your claim no. 0482378 for reimbursement in the sum of 
$2.56, representing cost of shipping your temporary change of station 
allowance of baggage by express from Cedar River, Mich., to Shingle- 
ton, Mich., pursuant to paragraph 1, special order no. 160, head- 
quarters, Sixth Corps Area, Chicago, Ill, August 18, 1933. 

You state it is your belief that reimbursement is still in order in 
accordance with your orders; that the shipment consisted of the 
usual field baggage, bedding roll, and trunk containing clothing and 
uniforms to be used immediately upon arrival at the new station; 
that travel was made by automobile and the distance was such that 
shipment by freight would not have arrived until two days after 
your arrival at your station. You also refer, as the basis of your 
request, to the provisions of your order which are as follows: 


The travel directed is necessary in the military service. Shipment by express 


of the temporary change of station allowance of field baggage is authorized, 
pursuant to instructions contained in radiogram from the War Department, 
dated May 25, 1983. * * * 


The radiogram referred to above provides: 


Under the provisions of Executive Order Number 6106—A dated April 10, 
1933, Secretary of War has determined that it is necessary to ship by express 
the temporary change of station allowance of baggage of those officers ordered 
to duty with the C.C.C. in those cases where the urgency of reporting imme- 
diately with field equipment will not admit of delay in shipment of the tem- 
porary change of stution allowance of baggage by freight. Under such cir- 
cumstances you are authorized to order the shipment by express of the tem- 
porary change of station allowance of baggage of officers ordered to duty with 
the C.C.C. and will quote this authority in the order directing the shipment by 
express. The cost resulting from this authorization will be charged to funds 
pertaining to the C.C.C. 


Army Regulations 30-960, June 12, 1931, effective October 1, 1931, 
provides in regard to authorized baggage on temporary change of 
station as follows: 

6. How shipped—a, By freight.—Except as authorized in b below, the tem- 


porary change of station allowance of authorized baggage will always be 
shipped by freight. 


b. By express, in an emergency.—When necessary in an emergency, the tem- 
porary change of station allowance of authorized baggage, may be shipped by 
express, but only when authorized by the Secretary of War. In time of war 
or other national emergency such shipments may be authorized by commanding 
generals of corps areas, divisions, and exempted stations. See paragraph 40d, 
A.R. 30-955. 

The receipt of the American Railway Express Co., on file in the 
case, shows that you shipped one trunk, weight 165 pounds, from 
Stephenson to Shingleton, Mich., at a cost of $2.56. 

The act of March 4, 1933, 47 Stat. 1571, making appropriations for 
the military activities of the War Department, for the fiscal year 
ending June 30, 1934, provides, under the heading “ Quartermaster 
Corps ”, page 1578, as follows: 


Army transportation: For transportation of the Army and its supplies; of 
authorized baggage * * * including packing and crating. * * 
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It has been held for many years that the appropriation authority 
to ship the baggage of an Army officer is for shipment by freight, and 
that shipment by express is not authorized. See 26 Comp. Dec. 172, 
and cases cited therein. If shipment by express is made where 
freight shipment is authorized, the limit of allowable cost is the 
cost of shipment by freight (3 Comp. Dec. 304). Shipment of bag- 
gage at the expense of the United States on change of station is an 
emolument of an officer and the right is the same irrespective of the 
appropriation under which the expense is paid. 

The settlement of November 14, 1933, is revised and there is certi- 
fied due you as reimbursement not to exceed the cost of shipping the 
amount of baggage in question, 165 pounds, by freight from Stephen- 


son to Shingleton, Mich. Settlement therefor will issue in due 
course. 


(A-54083) 
TIE BIDS—SELECTION BY ae OF THE ANTITRUST 


Where there are several, or more than one low bid in the same amount and 
there is no choice as to quality among the several offerings of the low 
bidders submitting identical bids as to price, nor any other determining 
factor such as difference in transportation costs of delivery, there appears 


no legal objection to the selection of one of the bids by drawing lots for 
the award of the contract. 


The question as to whether the submission of identical bids by all or several 
bidders constitutes such evidence of violation of the antitrust laws, relat- 
ing to conspiracies, monopolies, and monopolistic practices justifying resort 
to judicial proceedings, is one for the determination of the Federal Trade 
Commission and/or the Department of Justice. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, March 1, 1934: 


There has been received, presumably by your direction, a letter 
dated February 27, 1934, from A. D. Bailey, Jr., acting special agent 
in charge, Division of Investigations, Federal Emergency Admin- 
istration of Public Works, as follows: 

The attention of this office has been called to the award of a contract by 


one of the Federal Departments, in a case where several identical low proposals 


for the same quality of materials were received and the contractor was selected 
by drawing lots. 


The opinion of the Comptroller General, relative to the legality or regularity 
of this procedure, and such suggestions as he may desire to make relative to 
alternative procedure, is respectfully solicited. 

The submission involves two questions: (1) Whether the submis- 
sion of several identical low bids constitutes sufficient evidence of 
violation by such bidders of the antitrust laws, including the pro- 
hibition in section 3 (a) of the act of June 16, 1933, 48 Stat. 196, 
of monopolies and monopolistic practices as to require official action ; 
and (2) whether selection may be made by lot as between several 
identical low bids offering material of equal quality, etc., to the 
United States. 
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The first question as to whether the submission of identical bids 
by all or several bidders constitutes such evidence of violation of 
the antitrust laws, relating to conspiracies, monopolies, and monopo- 
listic practices justifying resort to judicial proceedings, is one for 
the determination of the Federal Trade Commission and/or the 
Department of Justice. It is suggested that if there be any admin- 
istrative doubt with respect thereto, there be submission of the bids 
and facts to these law-enforcing agencies of the Government charged 
with the administration of the antitrust laws. 

The second question is one involving the uses of appropriated 
moneys for payment to the bidder selected by lot from a number of 
bidders submitting identical low bids for the delivery of material 
or supplies of equal quality and is properly for determination here. 
Where there are several, or more than one low bid in the same amount 
in such a case and there is no choice as to quality among the several 
offerings of the low bidders submitting identical bids as to price, 
nor any other determining factor such as difference in transportation 
costs of delivery, there appears no legal objection to the selection of 
one of the bids by drawing lots for the award of the contract. Such 
procedure should not be used where the material offered by the 
several low bidders is not of equal quality but that identical low 
bid offering material of the best quality should be selected. 

You are advised accordingly. 


(A-53791) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
LOAN OF EMPLOYEES 


Pursuant to the provisions of section 601 of the act of June 30, 1932, 47 Stat. 
417, two departments or offices of the Government operating under sep- 
arate appropriations may enter into an agreement for purely personal 
services by the personnel of one department or office for the performance 
of the work of the other, for which reimbursement or transfer of appropri- 
atious may be made not to exceed the regular salary and authorized 
expenses, if any, of the personnel loaned covering the period involved. 

In the absence of a written order or agreement in advance providing for 
interdepartmental personal services, or unless the written order or agree- 
ment specifically provides for reimbursement, the loan of personnel between 
departinents or offices will be regarded as baving been made as an accom- 
modation for which no reimbursement or transfer of appropriation will 
be made for salaries. 


Decision by Acting Comptroller General Elliott, March 2, 1934: 

The Interstate Commerce Commission has requested review of the 
action of this office of January 25, 1934, denying its request for 
transfer from United States Shipping Board funds to the appro- 
priation for the Interstate Commerce Commission to reimburse the 
Commission for salary in the amount of $200 paid to M. J. Schwartz, 
an employee of the Interstate Commerce Commission, for the period 
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June 1 to 30, 1933, while loaned to the United States Shipping 
Board. The request for transfer of appropriation was denied pur- 
suant to the prior rulings of the accounting officers of the United 
States, that the appropriation of the loaning agency may not be 
reimbursed for the compensation of an employee whose services are 
loaned to another agency, there being no additional burden upon 
the funds of the loaning establishment. Citing 6 Comp. Gen. 217 
and decision of September 6, 1933, A—50746. 

In requesting review the adminstrative office has presented the fol- 
lowing statement: 


You are respectfully referred to decision of November 11, 1932, 12 Comp. 
Gen, 442, which covers reimbursement for services between departments. It is 
the contention of the Interstate Commerce Commission that it has and is 
performing a service for the United States Shipping Board just as truly as 
that performed by the Navy Department for the Architect of the Capitol in the 
case cited. 

Subsequent to the passage of the Intercoastal Shipping Act of 1933, which 
required common carriers by water in intercoastal commerce to file actual 
rates with the United States Shipping Board, and not to change such rates 
except after thirty days’ notice by the filing of a new tariff, or after shorter 
notice under special permission from the Board, it became necessary for the 
Shipping Board to have expert assistance in drawing up tariff rules and 
regulations, and in organizing the machinery for handling such tariffs, special 
permissions, and related matters. As the Shipping Board had no experienced 
employees along these lines, and the Interstate Commerce Commission had 
experts in its own Section of Tariffs, who were competent to set up the 
machinery for handling these matters, it requested the Interstate Commerce 
Commission to assist it in the establishment of this division. Obviously, the 
work of setting up this new division could be done only in the offices of the 
Shipping Board, and as a consequence the Commission authorized Mr. Schwartz 
during June and Messrs. Lorin C, Nelson, Edmond W. Chapdelaine, and Paul 
P. Reiney at various other times to perform this service for the Shipping 
Board at its own offices. 

Mr. Nelson, who is an assistant director in the Commission's Section of 
Tariffs, was personally engaged on a survey of the Board's Division of Regu- 
lations and Traffic, and personnel reorganization. Mr. Chapdelaine, who is an 
assistant in the office of the Chief of the Section of Tariffs, was personally 
engaged in drawing up tariff rules and regulations, and the installation of 
new tariff filing system. Mr. Reiney, and Mr. Schwartz were especially quali- 
fied along the lines required, and were engaged in setting up a tariff section 
and supervising its personnel, 

It was understood by both the Shipping Board, and the Interstate Commerce 
Commission at the time the Commission undertook to have its employees to 
do the work for this Board, that it would be reimbursed for its services under 
Section 601 of the Economy Act, which provides for payment of services as 
well as supplies when rendered by one department for the other, 

As the Commission has rendered a somewhat similar service for other Govy- 
ernment establishments besides the Shipping Board, for which it anticipated 
reimbursement, it is hoped that this case can be reconsidered and the Shipping 
Board authorized to pay the Commission for the service as stated in the 
voucher already submitted, 


Section 601, title VI, of the Economy Act of June 30, 1932, 47 
Stat. 417, provides as follows: 


Section 7 of the act entitled “An act making appropriations for fortifications 
and other works of defense, for the armanent thereof, and for the procurement 
of heavy ordnance for trial and service, for the fiscal year ending June 30, 
1921, and for other purposes,” approved May 21, 1920 [U.S.C., title 31, sec. 686), 
is amended to read as follows: 
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“Section 7. (a) Any executive department or independent establishment 
of the Government, or any bureau or Office thereof, if funds are available 
therefor and if it is determined by the head of such executive department, 
establishment, bureau, or office to be in the interest of the Government so to 
do, may place orders with any other such depirtment, establishment, bureau, 
or office for materials, supplies, equipment, work, or services, of any kind that 
such requisitioned Federal agency may be in a position to supply or equipped 
to render, and shall pay promptly by check to such Federal agency as may 
be requisitioned, upon its written request, either in advance or upon the 
furnishing or performance thereof, all or part of the estimated or actual cost 
thereof as determined by such department, establishment, bureau or office as 
may be requisitioned; but proper adjustments on the basis of the actual cost 
of the materials, supplies, or equipment furnished, or work, or services per- 
formed, paid for in advance, shall be made as may be agreed upon by the 
departments, establishments, bureaus, or offices concerned: Provided, however, 
That if such work or services can be as conveniently or more cheaply performed 
by private agencies such work shall be let by competitive bids to such private 
agencies. Bills rendered, or requests for advance payments made pursuant 
to any such order, shall not be subject to audit or certification in advance 
of payment.” 


In decision of November 11, 1932, 12 Comp. Gen. 442, 444, after 
quoting the above statute, it was held as follows: 


These provisions would appear to contemplate that the appropriations for 
the department or office for which the work is to be performed should bear 
the total direct cost thereof, including personal services. Note particularly 
the specific reference to “services performed” and the authorized adjustment 
as may be agreed to by the departments, establishments, bureaus, or offices 
concerned on the basis of the actual cost of the services performed. 

In view of these statutory provisions and the general practice of appro 
priating lump sums for personal services under the various branches of the 
Government, it reasonably may be concluded that the rule above stated, in 
force prior to July 1, 1932, of excluding salaries of regular employees which 
would have been paid in any event, is not to be regarded as precluding, in 
making adjustments on account of work performed by one department, 
establishment, bureau, or office for another under the provisions of the said 
section 601, the consideration, as a part of the actual cost, of the salary or 
compensation of officers or employees engaged directly on the work, including 
the amount to be deducted and impounded under title I of the Economy Act. 
See decision of September 13, 1932, A-43585, 12 Comp. Gen. 345, 


In decision of November 24, 1933, 13 Comp. Gen. 150, 153, the 
above quoted decision was further amplified as follows: 


This decision, rendered with particular reference to civilian personnel, did 
not require that the salaries of the regular personnel should be included as an 
item of cost of services performed by One department or office for another. 
Under the terms of section 601 (a) of the Economy Act, supra, as applied by 
said decision, it is for determination and agreement by the departments or 
offices concerned whether the actual cost of interdepartmental work shall 
include only additional expenses directly incident to the services performed 
under the rule in force prior to the decision of November 11, 1932, supra, 
or whether there should be included, also, as items of cost the salaries of 
regular personnel performing the service and other regular expenses which 
would be chargeable in any event to the appropriations of the performing 
department. * * * 


It seems reasonably clear that the Congress intended by the enact- 
ment of section 601 of the Economy Act, that two departments or 
offices of the Government operating under separate appropriations 
may enter into an agreement for the performance of purely personal 
services by the personnel of one department or office for the perform- 
ance of the work of the other, for which reimbursement or transfer 
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of appropriation may be made not to exceed the regular salaries and 
authorized expenses, if any, of the personnel loaned covering the 
period involved. But in such cases there should be a written order or 
agreement in advance, signed by the responsible administrative officer 
of each of the departments or offices concerned, and said agreement 
should be attached to the request for transfer of appropriations or 
voucher for reimbursement for filing in this office. 

In the absence of a written order or agreement in advance, or unless 
the written order or agreement specifically provides for reimburse- 
ment, the loan of personnel will be regarded as having been made as 
an accommodation for which no reimbursement or transfer of appro- 
priation will be made for salaries under the principle stated in the 
decision of September 6, 1933, A-50746, and the decisions therein 
cited, viz.,6 Comp. Gen. 217; 7 id. 709, 710; 10 id. 181, 193, 275. 

In the instant case the transfer of appropriation requested by the 
Interstate Commerce Commission will not be made by this office 
unless and until there be filed a statement by the responsible officer of 
the Department of Commerce (to which the Shipping Board has 
been transferred) agreeing to such transfer. 


(A-54162) . 


LEAVES OF ABSENCE—EMPLOYEES AFFECTED BY 
REORGANIZATION 


After employees affected by reorganization of the Executive departments and 
establishments of the Government have been given permanent appointments 
in the agencies to which transferred, their service may be regarded, for leave 
purposes, as though the service under the preceding temporary appointment 
and the permanent appointment preceding the temporary appointment had 
been under the present permanent appointment, and reimbursement is 
authorized for leave without pay taken during service under temporary 
appointment by charging a corresponding amount of leave with pay. 

If death of an employee occurs during the period of service under a temporary 
appointment made pursuant to an Executive order effecting reorganization 
of the Executive departments and establishments of the Government, when 
leave with pay could not have been granted, payment to the estate may not 
be made for leave of absence which accrued but was not taken prior to ter- 
mination of the status entitling to receive leave with pay. 


Acting Comptroller General Elliott to the Secretary of the Treasury, 
March 8, 1934: 


There has been received your letter of March 1, 1934, as follows: 


Pursuant to the provisions of Executive Order No, 6166 of June 10. 1933, 
Executive Order No. 6224 of July 27, 1983, and Executive Order No. 6540 of 
December 28, 1933, there was established in the Treasury Department on Decem- 
ber 16, 1933, the Division of Disbursement to which there have been transferred 
the functions of disbursement exercised in Washington by certain departments 
and independent establishments. The orders of the Secretary of the Treasury 
approved by the President effecting these transfers have provided that all per- 
sonnel employed on the date of transfer in connection with those functions 
transferred were reappointed at their same salaries as employees of the Divi- 
sion of Disbursement for a temporary period of not exceeding four months from 
and including the date of transfer. 
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Under date of September 20, 1933, you held in your decision A-50911 that 
employees of the Immigration and Naturalization Service who had been reap- 
pointed on a temporary basis of not to exceed four months could, when per- 
manently appointed, be credited with and granted annual and sick leave earned 
prior to the date of their temporary appointments and accrued annual and sick 
leave during such temporary appointments. 

In connection with this decision I am now requesting your decision on the 
following questions: 

(a) May employees whose permanent appointments in the service were 
terminated when they were transferred to the Division of Disbursement and 
given temporary appointments be compensated fur deductions made in their 
pay during their temporary appointments by reason of absence on account 
of accrued annual or sick leave, after being permanently appointed in the 
Division of Disbursement? 

(b) A permanent employee of the Treasury Department who was given a 
temporary appointment in the Division of Disbursement on December 16, 1933, 
under the Order of the Secretary approved by the President November 29, 
1933, was sick from January 16, 1934, to February 16, 1934, when he died. 
For this period of absence he received no compensation. Is his estate en- 
titled to receive compensation for that period provided the employee had 
conan accrued annual or sick leave to his credit to cover the period of 
absence 


Question (a) is answered in the affirmative. After these employees 
received permanent appointments in the Division of Disbursement 
their services may be regarded, for leave purposes, as though the 
service under the temporary appointment and the preceding regu- 
Jar appointment had been under the present permanent appointment. 
See 8 Comp. Gen. 463, and decisions therein cited, and 12 id. 621. 
“ Question (b) is answered in the negative. As death occurred 
during the period of service under temporary appointment when 
leave with pay could not have been granted, payment may not be 
made for leave of absence which accrued but was not taken prior 
to separation from a status entitling to receive leave with pay. See 
12 Comp. Gen. 602; 13 id. 179, involving employees of the Govern- 
ment Printing Office. 


(A-54232) 
CONTRACTS—CODES OF FAIR COMPETITION—MISTAKE IN BID 


A bidder may not secure relief by reason of error alleged after the bids have 
been opened. 

A statement by the low bidder, after the bids have been opened, to the effect 
that its bid would violate the code of its industry if award is to be made 
at its bid price is not for consideration by the contracting officer. 

The bidding is no responsibility of the contracting officer and it is no part 
of his authority or responsibility to determine whether a bid as niade Ccon- 
travenes any code. It is his duty to accept the lowest responsible bid 
and to see that the contract entered into with such low bidder contains the 
applicable provisions relative to code compliance. 


Comptroller General McCarl to the Secretary of War, March 13, 1934: 
I have your letter of March 6, 1934, as follows: 


Pursuant to 11 Comp. Gen. 65, there are presented for consideration the 
following circumstances relating to bid received by the Medical Department 
of the Army from the Hospital Supply Company and the Watters Laboratories. 

On February 6, 1934, Circular Advertisement No. M—-NY-34-34 was issued 
by the Purchasing and Contracting Officer, Medical Section, New York General 
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Depot, Brooklyn, N.Y., inviting proposals for certain surgical instruments, among 
which was the following item: 


6 each (31560) CYSTOSCOPES, 24F; with concave sheath and extra 
convex sheath (concave sheath to be the 1922 model); obturator; 
combined catheterizing and operating telescope; removable fin, exam- 
ining telescope, two extra lamps and accessories; Wappler’s #6124; 
or equal. 


In response to this circular, the following bids were received on the above 
item : 


1. Hospital Supply Company___------- 119. 00 2%-30 A.C.M.I. #120 10 days 
OC. ©, Tee i iteniete eet nn wcece 146. 70 2%-10 5 days 
18. American Cystoscope Makers, Inc_. 163.00 2%-10 8 days 


Prior to making the award there was received from the Hospital Supply Co. 
their letter of February 19, 1934, in which they stated with reference to the 
above item: 

“ We find that due to N.R.A. Code Regulations covering this item, we are not 
permitted to quote under list prices on same, and as the net list price for this 
item is $163.00 each, net, no discount, we would request your permission to 
withdraw our bid on this line.” 

In this connection there is noted the following extract from Letter of the 
Comptroller General to the Secretary of Agriculture, Nov. 10, 1983 (A-51737) : 

‘* * * under the well-established rule that general words in a statute 
do not include the Government, the Marketing Rules, * * * would appear 
to have no application to sales to the Federal Government. * * *” 

The following statement appears in published decision of the Comptroller 
General, Nov. 29, 1933 (A-51636), quoting from the syllabus: 

“A bid as made is the responsibility of the bidder and the question of whether 
a bidder in submitting its bid violated some code approved pursuant to the 
provisions of section 3 of the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 196, and thereby became subject to the fine prescribed in para- 
graph (f) of said section is for judicial determination and not for considera- 
tion by the purchasing or contracting officer in the awarding of a contract.” 

In view of the above, decision is requested whether the Hospital Supply Co. 
may legally be held to their bid on the above item, or whether their request 
to withdraw the same may be granted. 


The Standard Government Instructions to Bidders specifically 
notify all concerned that errors confer no right to withdrawal of 
bids after they have been opened and that a bidder may not secure 
relief by reason of error after bids are opened. The only proof or 
explanation in support of the alleged error is that contained in 
letter of February 19, 1934, from the Hospital Supply Co., 
as follows: 


We find that due to N.R.A. Code Regulations covering this item, we are not 
permitted to quote under list prices on same, and as the net list price for this 
item is $163.00 each, net, no discount, we would request your permission to 
withdraw our bid on this line. 


The statement of the said Hospital Supply Co. to the effect that 
its bid would violate the code of its industry if award is to be made 
at its bid price is, of course, not for consideration by the contracting 
officer. Section 3709, Revised Statutes, requires purchases on behalf 
of the United States to be made through competition with award 
to the lowest responsible bidder. The bidding is no responsibility 
of the contracting officer and it is no part of his authority or respon- 
sibility to determine whether a bid as made contravenes any code. 
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It is his duty to accept the lowest responsible bid and to see that 
the contract entered into with such low bidder contains the appli- 
cable provisions relative to code compliance. (See 13 Comp. Gen. 
65, 67; also, decisions of Jan. 22, 1934, A-53012, and Feb. 21, 1934, 
A-53805.) 

Upon the basis of the facts now before this office, you are advised 
there appears no authority for permitting withdrawal of the bid 
or for relieving the bidder from the consequence of failing to 
perform in accordance therewith. 


(A-54410) 
TRANSPORTATION REQUESTS—EXCESS FARES 


Where a Government transportation request calls for transportation at a lower 
class fare, and the carrier issues a higher class ticket, assertedly because 
the traveler so requested, allowance will be made as for a ticket authorized 
on the face of the request. 

Decision by Assistant Comptroller General Elliott, March 16, 1934: 

The Denver and Rio Grande Western Railroad Co. requests allow- 
ance of two items of $4.73 each claimed as balance due the carrier 
for passenger transportation from Salt Lake City, Utah, to Fort 
Riley, Kans. 

The record in this case discloses that transportation request 
WQ-793-807 was issued October 1, 1932, by Capt. T. H. Mills, 
Q.M.C., transportation officer, Fort Douglas, Utah, calling upon the 
carrier “to furnish Pyt. C. J. Mathison, 13th Cav. [on furlough] at 
lowest rate * * * Qnd-class transportation from Salt Lake City, 
Utah, to Fort Riley, Kans., via D. & R. G. W., Denver, U. P. Coach 
ticket to be furnished.” 

On the same date, apparently, the carrier issued ticket no. 1152 
(form no. S-15), the charge for which was stated in the carrier’s 
bill 15345 as $32.23, that is, a combination of the coach fare of $14 
from Salt Lake City to Denver, Colo., and the first-class fare of 
$18.23 from Denver to Fort Riley. The finance officer, United States 
Army, eliminated this item from the bill and requested the carrier 
to restate the charge on the basis of a through coach fare of $27.50 
“(Topeka fare) as shown in W.P.A. Eastbound Tariff No. 72-8, 
I.C.C. 1892, Supplement 3, in connection with section 4 (c) of 
Tariff ” because “no Pullman accommodations were authorized and 
the traveler, Pvt. Mathison, was without authority to alter the terms 
of the transportation request.” 

Thereafter the charge was restated in the carrier’s bill 15345A as 
$27.50, which was paid by Army disbursing officer Maj. W. O. Rawls 
per voucher 7336 (check no. 123520) March 28, 1933. 
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Subsequently, the carrier submitted bill 15345B for $4.73, being 
in effect a claim for the difference between the fares of $32.23 and 
$27.50, supra. This claim was disallowed in settlement T-900081,, 
October 4, 1933, because the request— 

* * * calls for 2nd-class ticket and bears endorsement, coach ticket to 
be furnished. Traveler claims no knowledge of notation on back of T/R over 
his signature for 2nd-class to Denver only, and further states coach accommo- 
dations only were furnished. 

The present submission, by the carrier’s assistant general auditor, 
states in part: 


* * * T feel that this bill should. be paid, in view of the fact that the 
transportation is payable from the personal funds of the traveler, and his 
accounts should be charged on the basis of the value of transportation which 
he requested in accordance with the notation placed on the transportation 
request. 

* * 7 + . e * 

* * * as transportation was issued to Private Mathison in accordance 
with his notation on the back of the request which he signed I do not see 
where there is any reason why this bill should not be paid * * 


The notation referred to is inserted in ink as follows: 

“ Qnd-class to Denver only ” followed by “ C. J. Mathison.” 

The notation proper and the following signature appear to have 
been written by different persons and Private Mathison has reported: 

* * * YT was furnished transportation request from Fort Douglas, Utah, 
to Fort Riley, Kans., which was a second-class passage between those two 
points. At Fort Douglas I accomplished this transportation request by sign- 
ing it at the place as directed, on the front and back of the request. At the 
time of signing this request there was no notation thereon in the following 
words: “ Second-class to Denver only.” In turning in this request I received 
a ticket from Fort Douglas, Utah, to Fort Riley, Kans., and was not furnished 
Pullman transportation for any part of this journey. I traveled by day coach 
from Fort Douglas to Denver and by chair car from Denver to Fort Riley, 
Kans. At Denver I was required to turn in my ticket at the ticket office 
where I was given some sort of a slip to sign, the contents of which I do not 
know and which was not explained to me, but which I thought was merely 
for the purpose of showing that I was furnished transportation to Denver 
over one road and from Denver to Fort Riley over another. 

Transportation request WQ-793,768 was issued August 8, 1932, by 
Captain Mills calling upon the carrier “ to furnish Pvt. F. C., E. M. 
Robertson, Cav. [on furlough] at lowest rate the following: Trans- 
portation from Salt Lake City, Utah, to Fort Riley, Kans., via 
D. & R. G. W. Denver, U.P. GOOD IN COACHES ONLY.” 

On the same date apparently, the carrier issued ticket no. 1128 
(form no. S-15), the charge therefor being stated as $32.23 in the 
carrier’s bill 15251. The finance office returned this bill to the car- 
rier for restatement on the basis of “lowest coach rate” because 
“'T/R specifies ‘Good in coaches only’, or $27.50 per tariff 72-8, 
L.C.C. 1892; and if traveler desired first-class beyond Denver as 
shown on T/R, agent should have collected difference from him per 
Rule 1 of ‘Instructions to carriers’ on reverse side of T/R.” 
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The carrier resubmitted bill 15251, without change, referring to 
“Endorsement * * * ‘Coach to Denver, first-class beyond.’ 
signed by Ernest M. Robertson,” on the back of the transportation 
request and suggesting that collection be made from the traveler 
of the difference of $4.73 between the coach fare of $27.50 and the 
charge of $32.23 claimed for the ticket issued by the carrier, since, 
“As this was in class of nonmilitary, account furlough, * * * it 
would appear that the entire cost would naturally be charged against 
him.” 

Settlement T-—90306, October 20, 1933, allowed $27.50 of the amount 
claimed and disallowed $4.73 because the request “calls for 2nd 
class ticket. Traveler claims no knowledge of the endorsement 
* * * for first-class ticket beyond Denver * * * and * * * 
states that coach accommodations only were used.” 

Thereafter, the carrier submitted its bill 15251-A for $4.73, being 
in effect a claim for the amount disallowed in the settlement, stating 
in support of this claim— 

We still feel that the * * * $4.73 is due our company regardless of 
Mr. Robertson making the statement that he had no knowledge of the endorse- 
ment on the back of the transportation request over his own signature * * * 
we do not believe that passengers traveling on transportation requests will 
endorse requests for service without their knowledge. 

* * our agent furnished transportation in accordance with request 
over Private Robertson’s signature, and if his signature had not been on the 
back of the request we are quite positive our agent would have furnished the 
transportation as called for on the face of the request, which was for coach 
service. 

The notation or “ endorsement” in controversy appears in ink on 
the back of request WQ-793,768 as follows: “ Coach to Denver—lst 
Class Beyond ” followed by the signature “ Ernest M. Robertson.” 

The notation proper and the signature appear to have been written 
by different persons and the carrier has stated in this connection 
that— 


This transaction has been handled by our agent and he claims that he made 
notation on the back of the request, and had the traveler sign it. 


Private Robertson has reported in this connection that— 


* * * any entry for first-class transportation on the transportation re- 
quest was made without his knowledge or consent. He also states that he 
requested that he be furnished transportation at the lowest possible cost, and, 
if the first-class transportation referred to is on account of Pullman accom- 
modations, the additional cost of $4.73 is not a proper charge against his 
accounts as he was not furnished Pullman accommodations for any part of 
the journey. 


In addition the soldier has submitted a sworn statement as follows: 


* * * At the time I signed the reverse side of request, I was informed 
this was a part of the routine I must undergo to obtain the lowest class of 
transportation as per my request. I do not at the present time recall having 
signed any request for first-class accommodations for any part of the journey 
from Salt Lake City, Utah to Fort Riley, Kansas. My attention was never 
invited to the fact that I was entitled to any first-Class accommodations during 
any part of the journey. 
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Thus the situation presented is that of transportation requests 
being issued by the officer authorized to do so, specifically calling 
for transportation good only in coaches and at the lowest rate there- 
for. Notwithstanding these specific instructions the carrier asserts 
that it issued tickets which, although not in themselves good for 
anything but coach transportation, were chargeable at a higher rate. 
To support the claims for the higher rate the carrier refers to certain 
notations inserted on the back of the requests after issuance as justi- 
fying disregard of the transportation authorized. It is quite evident 
that these notations were not inserted by the travelers. In fact, one 
traveler has reported explicitly that the notation was not on the 
request when he receipted for his ticket, while the second traveler’s 
report is to the same effect. 

Upon such a record there appears to be no justification for any 
additional allowance to the carrier. 

It may be noted that directly above the notations in controversy 
appears the following: 


General Instructions to Carriers 


1. Carriers must furnish transportation of the class or character and between 
the points specified in the request. The United States Government will not 
be responsible for excess costs occasioned by violation of these instructions. 
Transportation exceeding that called for on the face of the request must be 
paid for by the traveler when obtained and not billed against the Government. 


The settlements are necessarily sustained. 


(A-52724) 


CLASSIFICATION PURSUANT TO EXECUTIVE ORDER— 
PROMOTION 


In fixing classification salary rates of officers and employees in the service 
pursuant to the provisions of Executive Order No. 6440 of November 18, 
1933, and Executive orders supplemental thereto, there must not result a 
promotion within the meaning of the provisions of section 7 of the act of 
March 38, 1933, 47 Stat. 1515. Where, however, under the adjustment the 
net salary rate to be paid after withholding the applicable percentage 
reduction does not exceed the net salary previously paid for performance 
of substantially the same duties by an amount equal to or in excess of 
the amount of one salary step in the corresponding salary grade under the 
classification act, the adjustment would not constitute an administrative 
promotion within the meaning of section 7 of the act of March 3, 1933. 


Comptroller General McCarl to the Secretary of Agriculture, March 17, 1934: 
There has been received your letter of March 14, 1934, as follows: 


On February 2 acknowledgment was made by this Department of your letter 
of January 18 in the matter of the appearance on the rolls of the Agricultural 
Adjustment Administration of a considerable number of positions designated 
as “expert.” It was stated in this acknowledgment that a revision of the 
list of experts was already in progress, and that incidentally those within that 
category determined in the course of the revision to fall more properly within 
the regular classification act grades would be so classified at the earliest 
practicable moment. 
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Supplementing our letter of February 2, there is submitted herewith for the 
information and reference of your office the revised list of the expert positions 
as classified by the Department (your decision of January 17, 1934, A-53051 to 
the Department) in accordance with the salary standardization schedule con- 
tained in Executive Order 6440 of November 18, 1933. This is the complete 
list as of the present date. There will be a few additions from time to time. 
They will be indicated by proper notations on the pay rolls. 

The list shows grades and annual rate of compensation. It may be remarked 
that with few exceptions the present rate of compensation and that previously 
paid are identical. The classification has produced three or four reductions 
of pay and one increase. 

It was stated in our communication of February 2 that the classification of 
positions eliminated on the expert list would be finished by March 1. This 
was at the time our expectation; I greatly regret, however, that it has proved 
to be a matter of physical impossibility to complete the work within this limit. 
Much has been done, but a few positions still remain in the process of adjust- 
ment. I have, therefore, to request your consent to such extension as may be 
necessary in these cases, with the assurance that the Department will use the 
utmost diligence in the expedition of the work. 


No opinion is expressed at this time as to whether the persons 
whose names appear on the list accompanying your letter are “ ex- 
perts ” within the meaning and intent of section 10 (a) of the act 
of May 12, 1933, 48 Stat. 37, and decision of this office dated January 
18, 1934, or as to whether most if not all of the positions there 
listed are not proper for classification pursuant to the terms of the 
Classification Act, as amended. 

However, there is for consideration at this time your statement 
that the fixing of the salary rates of the persons listed as “ experts ” 
pursuant to Executive Order No. 6440 of November 18, 1933, has 
producted one increase in compensation. Said Executive Order No. 
6440, dated November 18, 1933, provides, in part, as follows: 

By virtue of the authority vested in me as President of the United States, 
and under authority of section 1753 of the Revised Statutes, and in order to 
secure greater uniformity in the rates of compensation of employees engaged 


upon the same or similar classes of work, it is hereby ordered that the 
respective heads of 


” ” +. ” a +. oe 
Agricultural Adjustment Administration, 
e * + * - * * 


which are authorized by law to employ personal services and to fix rates of 
compensation therefor without regard to the Classification Act of 1923, as 
amended, shall, unless otherwise specifically authorized by me, fix such rates 
for officers and employees now in the service, as well as for those hereafter 
appointed, at the amounts prescribed in the following salary-standardization 
schedule, in accordance with the duties and responsibilities of the positions 
occupied by them. 


Section 7 of the act of March 3, 1933, 47 Stat. 1515, provides as 
follows: 


No administrative promotions in the civil branch of the United States Govern- 
ment or the government of the District of Columbia shall be made during the 
fiscal year ending June 30, 1934: Provided, That the filling of a vacancy, when 
authorized by the President, by the appointment of an employee of a lower grade, 
shall not be construed as an administrative promotion, but no such appointment 
shall increase the compensation of such employee to a rate in excess of the min- 
imum rate of the grade to which such employee is appointed, unless such mini- 
mum rate would require an actual reduction in compensation: Provided further, 
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That the restoration of employees to their former grades or their advancement 
to intermediate grades following reductions of compensation for disciplinary 
reasons shall not be construed to be administrative promotions for the purposes 
of this section. The provisions of this section shall not apply to commissivned, 
commissioned warrant, warrant, and enlisted personnel, and cadets, of the Coast 
Guard, 

Section 3 of the Independent Offices Appropriation Act, 1934, ap- 
proved June 16, 1933, 48 Stat. 304, provides as follows: 

No part of the appropriations contained in this Act or prior appropriation Acts 
shall be used to pay any increase in the salary of any officer or employee of the 
United States Government by reason of the reallocation of the position of such 
officer or employee to a higher grade after June 30, 1932, by the Versonnel Clas- 
sification Board or the Civil Service Commission, and salaries paid accordingly 
shall be payment in full. 

The Executive order, supra, does not purport to authorize admin- 
istrative promotions, that is, increases in compensation, during the 
current fiscal year contrary to the above quoted provisions of section 
7 of the act of March 3, 1933. See in this connection decisions of 
October 5, 1933, A-51282, and February 6, 1934, A-53179. There- 
fore, in applying the provisions of said order to officers and employ- 
ees in the service when it became effective there must not result a pro- 
motion within the meaning of the provisions of section 7, supra. 
Where, however, under the adjustment, the net salary rate to be paid 
after withholding the applicable percentage reduction does not exceed 
the net salary previously paid for performance of substantially the 
same duties by an amount equal to or in excess of the amount of one 
salary step in the corresponding salary grade under the Classification 
Act, viz., $60, $100, $200, or $500 per annum, as the case may be, such 
an adjustment would not constitute an administrative promotion 
within the meaning of said section 7 of the act of March 3, 1933. See 
decision of March 12, 1934, A-54227. 


The matters set forth in the last paragraph of your letter will be 


given due consideration in the audit of the pay rolls and vouchers for 
March, 1934. 


(A-54308) 
ECONOMY ACT—FILLING OF VACANCIES BY TRANSFERS 


The simultaneous transfer of two or more employees between different bureaus, 
offices, or other appropriation units under the same department is not 
to be regarded as the filling of vacancies within the meaning of section 
203 of the Economy Act and does not require the approval of the President 
provided there is no increase in the obligation against any of the separate 
personnel appropriations, no increase in the number or in the salary rates 
of individual employees or positions, and no resulting vacancy under any 
of the separate personnel appropriations requiring impounding. 

The transfer of an employee from one bureau, office or other appropriation 
unit to another, either under conditions requiring or not requiring the 
approval of the President, without the simultaneous filling of the position 
from which the employee was transferred, creates a vacancy the salary 
of which is required to be impounded from the date of the transfer to the 
end of the fiscal year. 


2108°—34——-17 
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Comptroller General McCarl to the Secretary of Agriculture, March 17, 1934: 
There has been received your letter of March 8, 1934, as follows: 


There have been a number of cases in this Department where employees have 
been transferred to the Agricultural Adjustment Administration and other 
bureaus of the Department. These transfers involve changes in grade without 
changes in salary, decreases in salaries, and no change in either grade or salary. 

Doubt has arisen as to whether funds should be impounded for a vacancy 
caused by a transfer within the Department by transfer from one bureau to 
another in the Department including the Agricultural Adjustment Administra- 
tion when no increase in salary is involved. This doubt arises because such 
a transfer does not require the approval of the President, and taking the De- 
partment as a whole, does not create a vacancy as there is neither increase nor 
decrease in the number of employees. 

Having in mind your decision, 12 Comp. Gen. 477, it is requested that you 
advise this Department whether or not transfers of the kind in question would 
be considered as details or assignments or transfers to new positions and 
would require that the funds resulting from the vacancy be impounded by 
the bureau from which the transfer is made. 

The requirements of section 203 of the Economy Act, as extended 
through the fiscal year 1934, by section 4 (a) of the act of March 20, 
1933, 48 Stat. 13, for Presidential approval of the filling of vacan- 
cies and for impounding the amount of the salary of positions when 
they become vacant, constitute a restriction on the uses of personnel 
“ appropriations or portions of appropriations.” Hence, the statute 
is for application to each separate bureau, office, or other appropria- 
tion unit and not alone to the department as a whole. 

Decision of August 2, 1932, 12 Comp. Gen. 158, 159, held as follows: 

The simultaneous transfer of two employees under the same bureau, office, or 
other appropriation unit, which does not involve any increased expenditure of 
appropriated funds provided for the fiscal year 1933, is not to be regarded as 
the filling of vacancies within the meaning of section 203 of the economy act 
and does not require the approval of the President. * * * 

See, also, 12 Comp. Gen. 142. 

rr . . . . 

The same principle may be regarded as applicable where there is a 
simultaneous transfer of two or more employees between different 
bureaus, offices, or other appropriation units under the same depart- 
ment provided there is no increase in the obligation against any of 
the separate personnel appropriations, no increase in the number or 
in the salary rates of individual employees or positions, and no result- 
ing vacancy under any of the separate personnel appropriations 
requiring impounding. 12 Comp. Gen. 261; id. 281. 

However, the transfer of an employee from one bureau, office or 
other appropriation unit to another, either under conditions requir- 
ing or not requiring the approval of the President, without the 
simultaneous filling of the position from which the employee was 
transferred under the conditions above stated, creates a vacancy the 
salary of which is required to be impounded from the date of the 
transfer to the end of the fiscal year. 12 Comp. Gen. 477. 
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(A-54282) 


CLASSIFICATION PURSUANT TO EXECUTIVE ORDER—NEW 
APPOINTEES 


The fixing of the date of March 1, 1934, in the decisions of the Comptroller 
General of the United States for compliance with Executive Orders, No. 
6440 of November 18, 1933, and No. 6554 of January 10, 1934, requiring 
classification of salary rates pursuant to the schedule therein appearing 
and deduction of 15 percent, related to employees already in the service, 
and did not operate to authorize refund of 15 percent properly deducted 
from the compensation of-employees appointed after the date of the last 
Executive order whose basic compensation was fixed at a rate appearing 
in the first Executive order. 


Comptroller General McCarl to the Secretary of Agriculture, March 19, 1934: 

There has been presented to this office for preaudit supplemental 
pay roll voucher no. 595, Bureau of Home Economics, Department 
of Agriculture, proposing refund of the 15 percent deductions made 
on pay roll voucher no. 15416, February 16 to 28, 1934, from the com- 
pensation of three employees, Katherine B. May, Lillian J. Barnes, 
and Norman Henderson, paid from funds allotted by the Federal 
Civil Works Administration who were appointed January 12, 
January 12, and January 16, 1934, respectively, that is, subsequent 
to January 10, 1934, the date of Executive Order No. 6554, requiring 
the salary rates to be fixed in accordance with the schedule appearing 
in the Executive Order No. 6440, dated November 18, 1933, from 
which the 15 percent was required to be deducted. The voucher is 
endorsed as follows: 


These amounts are refunded in accordance with decision of Comptroller No. 
A-53051 dated January 10 which gives until March 1 to complete 
adjustments. * * * 

The 15% salary deduction should not have been made on these salaries as 
the positions had not been classified in accordance with Executive Order 6440 
and as amended by Executive Order 6554, 


The decision of January 17, 1934 (not January 10), A-53051, 13 
Comp. Gen. 197, held as follows, after quoting Executive order of 
January 10, 1934: 


It may be concluded, therefore, that the total or basic salary rate of employees 
under the regular establishments of the Government paid from funds allotted 
by the Federal Civil Works Administration were not specifically required to 
be fixed pursuant to the Executive Order No. 6440, dated November 18. 1983, 
until after January 10, 1934. Since the salary rates shown on the supple- 
mental pay roll for December were fixed administratively without regard to 
any existing law, schedule, Executive order, or departmental order, such rates 
were not subject to the 15 percent reduction, and the supplemental pay roll 
will be certified for payment. 

However, as soon as practicable hereafter and not later than March 1, 1934, 
to the extent that such action has not been taken, the salary rates of all 
employees under the Federal Civil Works Administration and of employees 
under the regular establishments of the Federal and District of Columbia 
rovernments paid from funds allotted by the Federal Civil Works Administra- 
tion, whose duties and responsibilities correspond to the duties and responsi- 
bilities of positions subject to the Classification Act, as amended, are required 
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to be fixed pursuant to the Executive Order No. 6440 of November 18, 1933, 
from which total or basic salary rate there must be deducted 15 percent under 
the terms of the act of March 20, 1933, and Executive orders issued pursuant 
thereto. The same action is required as to employees of any other emergency 
organ zation or employees of regular establishments paid from funds allotted 
by such emergency organizations brought within the terms of the Executive 
order of November 18, 1933, by the terms of the Executive order of January 
10, 1934, and not subject to the regular classification act. 

The paragraph first above quoted from said decision was intended 
to apply only to employees appointed before January 10, 1934, at 
the time when there was no requirement for fixing the basic salary 
rate for employees of the Department of Agriculture paid from 
funds allotted by the Federal Civil Works Administration pursuant 
to the schedule appearing in the Executive order of November 18, 
1933, on which the 15 percent was not required to be deducted, and 
not to employees who were appointed after that date, at a time when 
the provisions of the Executive orders of January 10, 1934, and 
November 18, 1933, would apply to require the fixing of the initial 
salary rates of new employees pursuant to the schedule therein 
appearing from which the 15 percent is required to be deducted. 

While it is stated in the endorsement quoted from the pay roll 
that the positions in question were not classified in accordance with 
the Executive order, it appears that the initial salary rates of these 
three employees, viz, $1,440 and $1,620 per annum, under appoint- 
ments effective afier January 10, 1934, correspond to rates prescribed 
in the Executive order, presumably for the class of work performed 
by the employees. The fixing of the date of March 1, 1934, in the 
paragraph last quoted from the decision of January 17, 1934, for 
compliance with the Executive orders, did not operate to authorize 
refund of 15 percent of the compensation properly deducted under 
the Executive orders prior thereto. 

You are advised, therefore, that the voucher will not be certified 
for payment. 


(A-54434) 
DOUBLE COMPENSATION 


Payment of salary at the rate of $2,100 per annum in a permanent or temporary 
position under the Department of Labor and salary at the rate of $35 per 
week in a temporary position under the Civil Works Administration to the 
same person for the same period of time is in excess of the rate of $2,000 
per annum and is prohibited by the act of May 10, 1916, as amended by 
the act of August 29, 1916, 39 Stat. 120, 582. 


Comptroller General McCarl to the Secretary of Labor, March 22, 1934: 
There has been received from the Commissioner of Immigration 
and Naturalization letter dated March 17, 1934, as follows: 


The Immigration and Naturalization Service has employed temporarily for u 
period not exceeding two months, in the city of New York, a person who is 
especially qualified to perform certain confidential duties which are deemed 
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necessary to the proper enforcement of the immigration and naturalization 
laws. This position is not subject to civil service and the salary has been fixed 
at the rate of $2,100 per annum, less the 15% reduction required by the economy 
act. 

It appears, however, that the appointee is also employed on the nursery 
project in New York City with a salary of $35 per week. This project was 
originally under the Civil Works services but has now been transferred to the 
Civil Works Administration. 

The purpose of this letter is to inquire whether the prohibition against the 
employment of a person in two or more positions under the United States with 
a combined salary in excess of $2,000 per annum is applicable to this case. As 
the salary checks of the employee concerned are being held in this office pend- 
ing your decision, it will be appreciated if your reply is expedited. 


The act of May 10, 1916, as amended by the act of August 29, 1916. 
39 Stat. 120, 582, provides in part as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiving 


more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, * * * 


In decision of November 19, 1928, 8 Comp. Gen. 261, 263, it was 
said: 

It has been uniformly held that the limitation in the statutes of 1916, supra, 
has reference to the rate of the combined salaries rather than to the aggregate 
amount received during the year, and that no payment of a part of a salary 
is authorized if the annual rate taken with the salary of any other position 
or positions held by the employee exceeds the limits fixed by the statute. It 
is immaterial on what measure of time the salary is based, whether per annum, 
per diem, per hour, or piecework, if the remuneration constitutes salary as 
distinguished from fees. The salary in each instance must be reduced to or 
computed on an annual basis to determine whether there has been a violation 
of the statute. * * * 


See also, 3 Comp. Gen. 260, and 4 7d. 521. Therefore, the fact that 
one or both of the positions are temporary does not take the case 
out of the statute. Furthermore, the statute is not limited to posi- 
tions subject to the Civil Service laws and regulations. 

As the “money ” for payment of the salary of the position under 
the Department of Labor, as well as for payment of salary at the 
rate of $35 per week under the Civil Works Administration is derived 
from “ appropriated ” funds, and as the dual payment is not “ other- 
wise specially authorized by law,” there is nothing disclosed which 
would except this case from the restrictions of the quoted statute. 

Accordingly, the inhibition of the statute is applicable. 


(A-54128) 


ALLOTTED FUNDS—ACCOUNTING FOR EMERGENCY FUNDS 
ALLOTTED TO REGULAR GOVERNMENT AGENCIES 


Since emergency funds are allotted by the Federal Emergency Administrator 
of Public Works to regular Government agencies for expenditure on spe- 
cific projects, the accounting to the General Accounting Office should be 
as to the particular project or projects involved, either on an actual 
> or on an estimated pro rata cost distribution or allocation to each 
project. 
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Comptroller General McCarl to the Secretary of the Interior, March 24, 1934: 
There has been received a letter dated February 19, 1934, from 
the Assistant Commissioner of Indian Affairs as follows: 


My attention has been called to the fact that the General Accounting Office 
has been returning a number of freight and passenger transportation bills 
payable from “ National Industrial Recovery, Interior, Indians, 1933-35,” with 
the request that the Federal project numbers be specified in each case. In 
most cases this information can be furnished and every effort will be made 
to have the project number properly indicated on all papers before they ever 
reach the Accounting Office. However, there are a few cases in which desig- 
nation of any specific project number is impossible. 

To date the Indian Service has received allotments of Public Works money 
for some 416 separate projects. The initiation of these projects and the expen- 
diture of the large amount of money involved (almost $19,000,000) of course 
necessitates some additional technical and clerical assistance in the Washington 
office and in some points in the field, with duties of a general character not 
susceptible of segregation against individual projects. If for instance an 
Indian Service engineer is taken on solely to assist in handling the additional 
work incident to the Public Works program, his salary and travel and other 
expenses are properly chargeable to the Public Works fund. This same engineer 
may make a trip through a dozen or more states in the interest of a large 
number of projects but we cannot conceive of any practicable way of attempt- 
ing to segregate his travel expenses and charge such expense in varying 
fractions against the different projects concerned. 

Likewise we have found it necessary to purchase a few adding machines, 
typewriters and other office equipment for field work in connection with Public 
Works projects, but cannot see how we could attempt to separate the cost of 
such equipment among the 400 or more projects benefited. 

Considering the total amount of money allocated the Indian Service from 
Public Works funds we feel that the amount set aside for administrative, 
technical, clerical, and office expenses is extremely small, and request that in 
cases where it is obviously impracticable to give a project designation we 
be relieved of that requirement, with the understanding, of course, that an ap- 
propriate notation wiil be made in each such case to acquaint the Accounting 
Office with the fact that the service for which payment is proposed is of a gen- 
eral nature not susceptible of segregation on a project basis. 

An early reply will be appreciated as we are now holding up a number of 
freight and transportation passenger bills pending decision with regard to the 
matter discussed herein. 


In connection with the matter of accounting for emergency funds 
generally attention is invited to decision in 13 Comp. Gen. 176, in 
which it is held that the proper data should be furnished to show 
that the items of expenditure are properly for charging to the 
emergency funds. 

With respect to the particular matter presented in the above- 
quoted letter, in which it is alleged that it is impossible to allocate 
certain administrative and other expenses in carrying out emergency 
projects generally under the Indian Service, it may be stated that 
the emergency funds made available to the Indian Service are so 
made available under and for use only with respect to specific proj- 
ects as adopted and allotted for by the Federal Emergency Admin- 
istrator of Public Works under the National Industrial Recovery 
Act. In this connection attention is invited in particular to section 
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203 (b) of the act in which it is provided that all expenditures for 
authorized travel by officers and employees, including subsistence, 
required on account of any Federal public works projects, shall be 
charged to the amount allocated to such projects notwithstanding any 
other provisions of law. 

It should be readily apparent from the foregoing that the audit by 
this office of expenditures under the emergency funds made available 
under the National Industrial Recovery Act must be as to the partic- 
ular projects adopted and allotted for under the act. It follows, of 
necessity, that to enable this office to allow credit for such payments 
the proper data and information must be furnished by the spending 
agencies showing the relation between the expenditures and the proj- 
ects involved. It may be, as you state, that as to some expenses, such 
as expenditures for travel, administration, and others, it may not be 
possible to show accurately on the voucher when paid or when sub- 
mitted for the preaudit what particular project or projects are 
involved, but the administrative accounting set up should be such as 
to provide that every expenditure made from emergency funds is 
chargeable eventually to a particular project or several projects, as 
the case may be, either on an actual basis or, where that is not 
possible, on a pro rata cost distribution or allocation. Whenever 
possible, such data and information should be submitted when the 
bill or voucher is transmitted to this office for audit. When that is 
not possible, proper notation should be made on the voucher to that 
effect and that said information will be submitted here as soon as it 
becomes available in the administrative office. 

The question submitted in the letter herein quoted is answered 
accordingly. 


(A-54239) 


LEAVES OF ABSENCE—EMPLOYEES OUTSIDE THE UNITED 
STATES 


The leave of absence with pay granted by the act of August 29, 1916, 39 
Stat. 617, to employees of navy yards, naval stations, gun factories and 
arsenals, may not be reduced by administrative regulation insofar as it 
applies to employees outside of the continental United States. The right 
to accumulate annual leave pursuant to the act of August 29, 1916, 39 
Stat. 557, is, however, discretionary with the Secretary of the Navy and 
may be restricted to employees maintaining homes within the United 
States. 


Comptroller General McCarl to the Secretary of the Navy, March 30, 1934: 
There has been received your letter of March 5, 1934, as follows: 


The annual leave of civil employees of the Government was permanently 
reduced by section 215 of the act of June 30, 1932 (first Economy Act), as 
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amended by section 6 (a) of the act of March 8, 19383 (second Bconomy Act), 
and section 4 (c), title II, of the act of March 20, 19338 (third Economy Act), 
to fifteen days per year, exclusive of Sundays and holidays, with the following 
exception : 

“That nothing herein shall apply to officers and employees of the Panama 
Canal and Panama Railroad Company on the Isthmus of Panama, or to 
officers and employees of the United States (including enlisted personnel) 
holding official station outside the continental United States or in Alaska.” 

The leave of civil employees in the field service of the Navy Department, 
within and without the continental limits of the United States, is governed 
by the act of August 29, 1916 (39 Stat. 617-8, Title 34, U.S. Code, Section 
511), which reads as follows: 

“That each and every employee of the navy yards, gun factories, naval 
stations, and arsenals of the United States Government is hereby granted 
thirty days’ leave of absence each year, without forfeiture of pay during such 
leave: Provided further, That it shall be lawful to allow pro rata leave only 
to those serving twelve consecutive months or more: And provided further, 
That in all cases the heads of divisions shall have discretion as to the time 
when the leave can best be allowed: And provided further, That not more 
than thirty days’ leave with pay shall be allowed any such employee in one 
year: Provided further, That this provision shall not be construed to deprive 
employees of any sick leave or legal holidays to which they may now be entitled, 
under existing law.” 

The right to accumulate leave of civil employees in the field service of the 
Navy Department beyond the continental limits of the United States is con- 
ferred by the following provision of the act of August 29, 1916 (39 Stat. 557-8, 
title 34, U.S. Code, section 513), viz— 

“That hereafter any civilian employee of the Navy Department who is a 
citizen of the United States and employed at any station outside the continental 
limits of the United States may, in the discretion of the Secretary of the Navy, 
after at least two years’ continuous, faithful, and satisfactory service abroad, 
and subject to the interests of the public service, be granted accrued leave of 
absence, with pay, for each year of service, and if an employee should elect to 
postpone the taking of any or all of the leave to which he may be entitled in 
pursuance hereof such leave may be allowed to accumulate for a period of not 
exceeding four years, the rate of pay for accrued leave to be at the rate obtain- 
ing at the time the leave is granted.” 

The effect of the legislation regarding leave contained in section 215 of the 
first Economy Act, as amended, if literally applied, would have been to reduce 
the annual leave of employees of the Navy Department at the seat of the Gov- 
ernment, numbering 7,911, including 1,972 in the Executive Department of the 
Navy, and 35,959 elsewhere in the United States, from thirty days to fifteen 
_ days and to continue the thirty days annual leave to employees outside the 
continental limits of the United States, numbering 6,749, with the right to 
accumulate such leave. Of this number, appreximately 1,600 are American 
citizens, including approximately 1,300 in the Territory of Hawaii. 

The Secretary of the Navy, in the exercise of the discretion given him by the 
act of August 29, 1916, and in the interest of equitable and uniform treatment 
of all its employees directed, under date of May 25, 1933, in a dispatch to all 
field service activities as follows: 

“0625. Refer alnavsta 0012 1200 all civil employees beyond continental limits 
of United States shall be granted leave with pay at the rate of one and one- 
quarter days per month as earned after March 31, 1933, except employees sent 
out from the continental United States under contract who shall be granted 
leave with pay at the rate of two and one-half days per month period in accord- 
ance with department’s circular letter of October 23, 1929, and September 4, 
1931, only employees who are citizens of the United States and whose homes 
are within the continental limits of the United States shall be accorded the 
privilege of accumulating leave 1355.” 

It was presumably the intention of the Congress when enacting the original 
section 215 of the first Economy Act to exempt from the reduction in the annual 
leave all civil employees sent out from the United States by the Government, 
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in order that such employees could accumulate leave sufficient to come back to 
their homes in continental United States to visit their people and to recuperate 
from the enervating effect of service in countries in which they are not accli- 
mated, This view is in consonance with the provisions in the act of August 29, 
1916, above quoted, granting accumulated leave to civil employees of the Navy 
Department outside of the continental limits of the United States, which priv- 
ilege is limited to “citizens” of the United States. Approximately 600 em- 
ployees were sent to stations outside of the continental limits of the United 
States under contract, who are entitled to thirty days annual leave with pay 
under the above quoted order of May 25, 1933. 

To extend the right of full restoration of leave privileges to the native em- 
ployees and others whose homes are in fact beyond the continental limits of the 
United States would have the effect of placing such employees in a more fav- 
ored status than citizens of the United States living in this country and granting 
them twice as much annual leave as is given to employees performing exactly 
similar services in this country. 

In the case of the classification of employees of the naval establishment under 
section 2 of the Brookhurt Salary Act of July 3, 1930 (46 Stat. 1005) the Comp- 
troller General in decision of January 23, 1931, said that while the language of 
the act “is broad enough to embrace all employees carried under group IV (b) 
* * * and makes no distinction between different classes of eimployees who 
come within group IV (b), nevertheless I am constrained to view the mat- 
ter * * * that the Congress could not have intended to include employees 
beyond the continental limits of the United States theretofore paid under 
native and alien schedules which are not at a!l comparable with the schedules 
established by the Classification Act: * * *.” 

In view of your decision of June 1, 1933, A-48584, to the Governor, Balboa 
Heights, Canal Zone, in which it is held that “as section 6 (a) of the act of 
March 3, 1933, makes no distinction between employees who are citizens of the 
United States and alien em»loyees, alien ¢mployees are entitled thereunder to 
the same privileges as American employees” and protest against the Depart- 
ment’s order, above quoted, your decision is requested as to whether such order 
may be continued in force. 


As section 4 (c), title II, of the act of March 20, 1933, exempts 
employees holding station outside of the continental United States 
from the reduction in annual leave prescribed by section 215 of the 
act of June 30, 1932, it follows that no change has been made in the 
statute governing the leave rights of employees of naval stations 
outside of the United States whose leave was previously governed by 
the act of August 29, 1916, 39 Stat. 617. The leave provided by said 
act is an absolute grant to the employee to the extent that it is made 
the executive duty to grant it, the only discretion being as to the 
time when it can best be granted. 23 Comp. Dec. 192. Such being 
the case it would not appear to be within the authority of the Sec- 
retary of the Navy to reduce the annual leave with pay which em- 
ployees outside of the continental United States would otherwise be 
entitled to under the act of August 29, 1916, supra. The accumu- 
lation of leave pursuant to the act of August 29, 1916, 39 Stat. 557, 
is however, discretionary with the Secretary of the Navy, and may 
be restricted to employees maintaining homes within the United 
States. 

The question submitted is answered accordingly. 
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(A-53823) 


TRANSPORTATION—RATES—LOWEST FIRST CLASS— 
STATEROOMS 


In the transportation of a detachment of troops on commercial vessels on which 
there are not sufficient minimum-rate first-class staterooms to accommodate 
all of the detachment, section 10 of the act of March 3, 1983, 47 Stat. 1516, 
requires the procurement of stateroom accommodations beginning with the 
minimum first-class rate accommodations and continuing with the next 
higher-priced accommodations as may be required after the lower-priced 
accommodations are exhausted, on condition that the aggregate cost of the 
transportation of the detachment does not exceed the cost of their trans- 
portation by rail. 


Comptroller General McCarl to the Secretary of the Navy, March 31, 1934: 

There has been received your first endorsement, February 12, 1934, 
of basic letter of the Major General Commandant, United States 
Marine Corps, requesting decision as follows: 


Subject: Stateroom accommodations, request for decision. 
References: (a) Sec. 10, Act of 3 Mar. 33. 
(b) Comp. Gen. Dec. #A—48894, 31 May 33. 
(c) Comp. Gen. Dec. #A-48267, 11 July 33. 
(d) Comp. Gen. Dec, #A-50504, 23 Sept. 33. 


1. In view of the provisions of section 10 of the act of 3 March 1933 and the 
ruling of the Comptroller General as set forth in reference (d), a question arises 
as to the use of commercial steamship lines for the transportation of troops 
where the number of men traveling is such that there are not sufficient minimum- 
rate staterooms on the vessel to accommodate the entire detachment, necessi- 
tating the use of higher-priced rooms. 

2. It has been the practice of the Marine Corps to route such detachments of 
troops via water lines where the cost is less than via competing rail lines, and to 
furnish stateroom accommodations beginning with minimum-rate rooms and con- 
tinuing with higher-priced rooms as required, after the lower-priced rooms have 
been exhausted. In reference (d), it is held that,“ * * * a higher rate 
than the lowest first-class rate is not authorized, even when the lower first-class 
accommodations have been exhausted on a particular vessel * * * .” The 
question considered by the decision referred to, however, appears to relate only 
to individual travel and there is accordingly a doubt as to whether the same rule 
is intended to apply to transportation of troops under the circumstances pre- 
sented herein. 

3. It would appear that the object of section 10 of the act of 3 March, 1933, 
as stated in reference (c) is to effect economy, and to eliminate from consider- 
ation all superior accommodations previously permitted on account of rank 
This purpose would appear to be served when the ruling in question is applied 
to individual travel or small detachments but on the contrary such purpose 
would be defeated if it is held that detachments which are too large to be 
accommodated in minimum-rate staterooms must be routed via rail lines at a 
higher cost. The application of this ruling would likewise seriously interfere 
with the efficient movement of troops in cases of emergency where it is found 
that the most satisfactory and expeditious mode of transportation is via a 
commercial water line. 

4. In reference (b) it is held that “ In cases where the use of an extra-fare 
train is due to a need of the service which could not be met by the use of the 
regular-fare train, and not for the comfort or convenience of the traveler, 
the extra-fare train may be considered ‘the transportation facility used’ 
within the purview of section 10 of the act of March 3, 1933.” It would 
appear that a similar line of reasoning might be followed in the circumstances 
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presented inasmuch as the assignment of such men as could not be accommo- 
dated in minimum-rate rooms to higher-priced rooms would not be for their 
comfort or convenience, but merely on account of the necessity for utilizing 
such accommodations in order to avoid the greater expense of rail transpor- 
tation. 


You are advised that in the transportation of a detachment of 
troops on the commercial vessels on which there are not sufficient 
minimum-rate first-class staterooms to accommodate all of the de- 
tachment, section 10 of the act of March 3, 1933, requires the procure- 
ment of stateroom accommodations beginning with the minimum 
first class rate rooms and continuing with the next higher-priced 
room, as may be required, after lower-priced rooms are exhausted 
on condition that the aggregate cost of transportation of the detach- 
ment does not exceed the cost of their transportation by rail. 


(A-51319), (A-54559) 
CONTRACTS—CODES OF FAIR COMPETITION—COMPLIANCE 


Under Executive order No. 6646, dated March 14, 1934, bidders must sign a 
certificate that they have complied and will continue to comply with the 
applicable approved code of fair competition for their trade or industry 
or, if no code, then with the President’s reemployment agreement, and in 
the event a bid is accepted, the contractor must stipulate to continue to 
comply therewith. 

The question whether a bidder has complied with a code of fair competition 
or whether a contractor has continued to comply with such code or reem- 
ployment agreement is not one for the determination of the contracting 
officer, but is for the Administrator of the National Industrial Recovery 
Act of June 16, 1933, or such agency as he shall designate, as stated in 
Executive order No. 6646, dated March 14, 1934. 


Comptroller General McCarl to the Postmaster General, April 2, 1934: 
There has been received your letter of March 26, 1934, as follows: 


In the making of contracts for supplies for the Postal Service, under the 
limitations imposed upon administrative departments, there is for consideration, 
among other things, due regard for accounting requirements and procedure. 
I am, therefore, asking your opinion as to appropriate action under circum- 
stances hereinafter described. 

There are transmitted herewith copies of an invitation for bids for supplying 
gasoline at Keyport, New Jersey, for the three-months’ period beginning April 
1, 1934, the bid received in response, and the dealer’s duly executed certificate 
of code compliance marked “specimen.” This being the only bid received, the 
proposition of “lowest bid as to price” requires no consideration. There is 
for consideration, however, the proposition of whether or not the bid is 
responsive to the specifications. 

Paragraph (c) section 1, of Executive Order No. 6646, dated March 14, 1934, 
requires that all contracts authorized by any agency of the United States 
shall contain a provision to the effect that the party or parties awarded any 
such contract shall comply with each approved Code of Fair Competition to 
which they are subject. Section 4 of Executive Order No. 6646, recites that 
all provisions of approved Codes of Fair Competition shall apply to the making 
and performance of contracts with or sales to agencies of the United States. 

There is enclosed herewith a copy of exhibit no. 4, wherein the Adminis- 
trator of the Code of Fair Competition for the Petroleum Industry, who is 
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designated as the final authority in matters of code compliance, approved and 
promulgated an interpretation of contracts which is in part as follows: 

“9. No other or different commercial discounts shall be given to consumers.” 

(1) The making of a contract is now dependent upon administrative action. 
This administrative action must be predicated upon an administrative finding 
on the facts before us. Is administrative consideration to be limited to findings 
that the certificate of continued code compliance is duly executed or must the 
official, as the maker of a contract, give consideration to the question of 
whether or not performance of the stipulations relative to delivery and price 
will contravene the contract stipulation required under paragraph (c) section 
1 of Executive Order No. 6646? 

(2) As a party to the making of a contract, are we jointly responsible with 
the bidder in seeing that all provisions of the stipulations of the contract are 
susceptible of performance under the law and under the provisions of the 
applicable, approved code, which has the force and effect of law? 

(3) If we should accept a proposal of the tenor of the attached copy on the 
theory that performance of the contract and continued compliance with code 
provisions are for the sole consideration of the bidder, and it should be later 
determined by the Administrator of the Code for the petroleum Industry that 
performance of the stipulations as to delivery and price constitutes violation 
of the code and we invoke the forfeiture clause and proceed thereunder, do we, 
in effect, force the contractor to a continued noncompliance with the code for 
the duration of the contract period? 

(4) To state the proposition simply, is the proposition of conflicting terms in 
a proposal for the consideration of an administrative department in arriving 
at a finding which is to serve as a legitimate basis for the acceptance or non- 
acceptance of a proposal for furnishing supplies? 

For our future guidance in action upon proposals now being received for the 
period beginning April 1, 1984, may I request an expression of your opinion 
as to appropriate action under the following conditions: 

(5) Where three or more bids are received in response to an invitation, each 
accompanied by a duly executed certificate of code compliance, and it is obvious 
that the lowest bid contravenes the principles stated in section 9 of the enclosed 
copy of Exhibit No. 4, shall such low bid be eliminated from consideration 
on an administrative finding that it is not responsive to specifications, mindful 
of the fact that all provisions of the approved Codes of Fair Competition shall 
apply to both the making and the performance of a contract? 

In view of the fact that these questions are involved in contracts which 
are to be completed and become effective on April 1, next, your opinion in 
the matter is desired at the earliest convenient date. 


The paragraphs in your letter containing the questions have been 
numbered for convenience in reply. 

Subparagraphs (a), (b), and (¢c) of paragraph 1 of Executive 
order No. 6646 dated March 14, 1934, are as follows: 


1. (a) All invitations to bidders hereafter promulgated by or in behalf of 
any executive department or independent establishment or other agency or 
instrumentality of the United States, including Government-owned and Gov- 
ernment-controlled corporations (all of the foregoing being hereinafter de- 
scribed as agencies of the United States), shall contain a provision to the 
effect that no bid will be considered unless it includes or is accompanied by a 
certificate duly executed by the bidder stating that the bidder is complying 
with and will continue to comply with each approved code of fair competition 
to which he is subject, and if engaged in any trade or industry for which there 
is no approved code of fair competition, then stating that as to such trade or 
industry he has become a party to and is complying with and will continue to 
comply with an agreement with the President under section 4 (a) of the 
National Industrial Recovery Act. 

(b) No bid which does not comply with the foregoing requirements shall be 
considered or accepted. 

(c) All contracts and purchase orders authorized by any agency of the 
United States shall contain a provision to the effect that the party or parties 
awarded any such contract or purchase order shall comply with each approved 
code of fair competition to which it is subject and if engaged in any trade or 
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industry for which there is no approved code of fair competition, then, as to 
such trade or industry, with an agreement with the President as aforesaid; 
and the United States shall have the right to cancel any contract for failure to 
comply with such provision and make open-market purchases or have the work 
called for by the contract otherwise performed, at the expense of the contractor. 


Paragraph 3 of said Executive order provides that: 


Whenever a dispute shall arise between any agency of the United States and 
any bidder, contractor, supplier, or other person as to compiiance with any code 
of fair competition or with an agreement with the President as aforesaid in 
connection with any proposal, bid, contract, subcontract, or purchase order 
mentioned herein, the Administrator for Industrial Recovery, or such agency 
as he shall designate, shall decide such dispute and, for the purposes of action 
under this Executive order, such decision shall be final and conclusive; but the 
determination of such agency of the United States shall be effective for all 
purposes pending such decision. 

As to questions 1 and 2 in your letter, the administrative respon- 
sibility in contracting on behalf of the United States is limited to 
seeing that the advertised specifications contain the requirement 
stated in subparagraph 1 (a) of the Executive order, supra; that 
the bid received and accepted includes or is accompanied by a certifi- 
cate executed by the bidder to the effect indicated in said subpara- 
graph; and that the contract entered into with the accepted bidder 
or the purchase order issued to the accepted bidder contains the stip- 
ulation prescribed in subparagraph 1-(c) of the Executive order. 
The bidding is no responsibility of the contracting officer, and it is 
no part of his authority or responsibility to determine whether a bid 
as made contravenes any code. It is his duty to accept the low re- 
sponsible bid containing or accompanied by the required certificate, 
and to see to it that the contract entered into with such low bidder 
contains the required provision with respect to code compliance. 
If, thereafter, a dispute should arise whether, notwithstanding the 
certificate accompanying the bid or the stipulation contained in the 
contract, the bidder and/or contractor has complied, and will con- 
tinue to comply with the approved code of fair competition, or, if 
no code, then with the President’s reemployment agreement, such 
dispute must be resolved, in the first instance, as provided in the 
above-quoted terms of paragraph 3 of the Executive order; that is, 
by the Administrator for Industrial Recovery, or such agency as he 
shall designate. 

Question no. 3 is answered in the negative. If the contractor 
violates the code or the President’s reemployment agreement, and 
it is so determined by the Administrator for Industrial Recovery, or 
such agency as he shall designate, the contract should be canceled 
in accordance with the provisions of the contract inserted therein 
as required by subparagraph (c) of the Executive order and the 
work performed or supplies procured at the expense of the contractor 
as therein provided. There is not involved any forcing the contrac- 
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tor to continue noncompliance with the code for the duration of the 
contract period. In fact, the Executive order requires the cancela- 
tion of the contract for the remainder of the contract period in order 
to prevent continued noncompliance with the code. Of course, any 
failure of a bidder or contractor to comply with the certificate and 
the provisions of its contract is its own responsibility. 

Question no. 4 has been answered in the answers to questions 
land 2. It is not for the contracting officer or other administrative 
officers to attempt to resolve conflicting terms in a proposal or bid. 
The contracting and administrative officers are required to see 
whether the bid is accompanied by the required certificate and that 
the contract entered into with the accepted bidder contains the re- 
quired stipulation with respect to continued compliance with the 
applicable code or reemployment agreement. 

Question no. 5 has been answered in substance in the answer 
to the preceding question. Any believed violation by the low bidder 
of the codes of fair competition or the‘ President’s reemployment 
agreement, as the case may be—contrary to the certificate accom- 
panying the bid or the stipulation of the contract as to such com- 
pliance—should be submitted to the Administrator for Industrial 
Recovery, or such agency as he shall designate for determination 
as to whether there is, in fact xny such violation. 

Your questions are answered accordingly. 


(A-54173) 


DUAL PAYMENT OF EMPLOYEE’S COMPENSATION AND DISABILITY 
RETIREMENT 


Payment of death compensation to a widow on account of her husband under 
the terms of the Employees’ Compensation.Act and disability retirement 
annuity on her own account under the terms of the Civil Service Re- 
tirement Act for the same period of time is prohibited. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
3, 1934: 


There has been received your letter of March 3, 1934, as follows: 


There has been presented the question whether Mrs. Mary A. McKenna may 
be paid an annuity under the Civil Service Retirement Act of May 22, 1920, 
as amended, hereinafter referred to as the Retirement Act, during the time 
she is receiving compensation under the United States Employees’ Compensa- 
tion Act of September 7, 1916, as amended, hereinafter referred to as the 
Compensation Act. 

The facts are these: Mrs. Mary A. McKenna (R-58806) employed as a junior 
blueprint and photostat operator, Boston Navy Yard, Navy Department, has 
filed a claim for an annuity under the provisions of the Retirement Act, supra, 
and has been found totally disabled for useful) and efficient service. The 
United States Employees’ Compensation Commission has advised the Adminis- 
tration that the claimant is receiving compensation as the widow of John J. 
McKenna, a former ship fitter, Boston Navy Yard, under section 10 of the 
(ompensation Act, as amended, supra. 
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Provision has been made, under the Compensation Act, for the payment of 
compensation on account of the disability or death of an employee. Compensa- 
tion on account of disability is payable only to those employees who suffered 
the disability, and this may be properly termed “ disability compensation.” 
Compensation on account of the death of an employee is payable to a large 
class of dependents of an employee, including the widow, and the compensa- 
tion payable to this class of persons may be properly termed “ death compen- 
sation” (title 5 U.S.C. 790). It has been provided under the Compensation 
Act, among other things, that death compensation shall be payable to a widow 
“until her death or marriage.” There is no other restriction in this Act upon 
the payment of death compensation to the widow. 

If the claimant is barred from receiving concurrently, an annuity under the 
Retirement Act, and death compensation under the Compensation Act, the bar 
comes under section 6 of the Retirement Act, which reads, in part, as follows: 

“No person shall be entitled to receive an annuity under the provisions of 
this act, and compensation under the provisions of the Act of September 7, 
1916, entitled ‘An act to provide compensation for employees of the United 
States suffering injuries while in the performance of their duties, and for other 
purposes,’ covering the same period of time; but this provision shall not be so 
construed as to bar the right of any claimant to the greater benefit conferred 
by either Act or for any part of the same period of time.” 

This provision was originally a part of section 5 of the Retirement Act (Public 

». 215, 66th Congress). It does not appear to have been changed or amended 
and remains now as originally enacted, except that it is now a part of section 6 
of the Retirement Act, as amended: 

It has been suggested that a widow who is receiving death compensation 
under the Compensation Act on account of the death of her husband does not 
fall within that class of persons referred to in Section 6, supra, of the Retire- 
ment Act; and that Congress did not intend to bar her under the language of 
that section, when it provided that “ No person shall be entitled to receive an 
annuity under the provisions of this act and compensation under the provisions 
of the Act of September 7, 1916, * * *.” There is no question but that Con- 
gress intended to bar the payment of disability compensation under the Com- 
pensation Act and disability annuity to the same employee covering the same 
period of time. But there is some doubt if the Congress intended to extend 
this bar to those who are entitled to death compensation under the Compensa- 
tion Act. If this bar does extend to this class of persons it will undoubtedly 
work a hardship in those cases where a person has, by reason of his or her 
service and disability become entitled to an annuity under the Retirement Act. 
It is true that the provision creating the bar grants any claimant the right to 
elect the greater benefit conferred by the acts for any part of the same period 
of time. But even so, there seems to be no sound reason why an annuitant 
under the Retirement Act should be deprived of death compensation as a quali- 
fied dependent under the Compensation Act just when she has reached the point 
in life when financial help and assistance are most necessary. But before taking 
action in this case, it is thought that since this is the first case of this character 
to arise under the two acts of Congress in question, your decision should be 
sought. 

In view of the foregoing, it is requested that you advise me whether the 
claimant, Mrs. Mary A. McKenna, may be paid an annuity under the Retire- 
ment Act, at the same time that she is receiving death compensation under the 
Compensaion Act from the Employees Compensation Commission, as widow of 
a former employee. 


Section 10 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 744, provides, insofar as here material, as follows: 


That if death results from the injury within six years the United States shall 
pay to the following persons for the following periods a monthly compensation 
equal to the following percentages of the deceased employee’s monthly pay, sub- 
ject to the modification that no compensation shall be paid where the death 
takes place more than one year after the cessation of disability resulting from 
such injury, or, if there has been no disability preceding death, more than one 
year after the injury: 

(A) To the widow, if there is no child, thirty-five per centum. This compen- 
sation shall be paid until her death or marriage. 
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This payment is specifically designated “ compensation,” the term 
used in section 6 of the Civil Retirement Act prohibiting payment of 
annuity and “ compensation ” under the provisions of the Employees’ 
Compensation Act during the same period of time, There is no rea- 
sonable basis for making the distinction suggested between disability 
and death compensation payments under the Employees’ Compensa- 
tion Act. The equities advanced would appear substantially the same 
whether the applicant for a retirement annuity is drawing disability 
or death compensation, but, in any event, the supposed equities alone 
may not be controlling, and effect must be given to the plain terms of 
section 6 of the Civil Retirement Act, supra, which has for its pur- 
pose the prohibition of dual payments of monetary benefits under 
the two statutes. 

The question presented is answered in the negative. 


(A-53889) 


DUAL PAYMENT OF EMPLOYEE’S DISABILITY COMPENSATION 
AND DISABILITY RETIREMENT ANNUITY 


A former civilian employee of the Government who received a lump-sum award 
of disability compensation on the basis of life expectancy under the terms 
of the Employees’ Compensation Act is prohibited from receiving disability 
retirement annuity under the terms of the Civil Retirement Act. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
4, 1934: 


There has been received your letter of February 14, 1934, as follows: 


A question has been raised within this Administration respecting the right of 
a claimant to benefits under the United States Civil Service Retirement Act, 
as amended, in a case wherein the claimant already had accepted a lump-sum 
settlement, in a material amount, in discharge of the liability of the United 
States as compensation to him as provided by section 14 of the United States 
Employees Compensation Act of September 7, 1916. In view of some doubt 
respecting the legal status of the claim, and particularly because another agency 
of the Government, the United States Employees Compensation Commission, is 
concerned, as well as this Administration, the question is submitted to your 
office for decision. 

The facts are as follows: The appellant first entered the Government service 
on February 15, 1910, and served continuously until September 8, 1920. He was 
reemployed on April 24, 1925, serving continuously in different branches of the 
Government up to the present, his last employment being in the capacity of 
clerk-stenographer and typist, Labor Department. His active service termi- 
nated August 19, 1933. 

He filed claim for retirement alleging total disability for useful and efficient 
service on August 24, 1983. Physical examination report reveals that the appli- 
cant is and has been totally disabled for useful and efficient service since 
August 19, 1933, by reason of epilepsy, grand mal; choroditis, severe, bilateral ; 
myopia astigmatism, right; myopia, left; presbyopia. 

A report from the U.S. Employees Compensation Commission reveals that Mr. 
Roy R. Heavrin was injured about October 24, 1918, while employed as a 
stenographer in the Surgeon General’s Office, Washington, D.C., and that he was 
paid compensation under the U.S. Employees Compensation Act of September 7, 
1916, as follows: 
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Rate paid 

Period: per month 
Ont. BB; TO0G; (20) ‘Dame BO) WO on cdi wotendvecusanendsncds $15. 56 
RE Bits Set eeees oe neskitansenteperntacerseenbe amines 47. 93 
ee ee i ic cine rakes tl datrtatinmnpirigntnhecieimigbaiginpermuiginns 66. 68 


The records further show that Mr. Heavrin was paid a lump-sum settlement 
in the sum of $7,159.56 on November 1, 1920. This represents fifty percent 
disability compensation at the rate of $33.34 per month less four per centum 
true discount compounded annually, in accordance with section 14 of the 
Compensation Act of September 7, 1916. 

In addition to the foregoing it is also pointed out that the lump-sum settle- 
ment under the United States Employees Compensation Act was based on 
life expectancy and accordingly the Director of Insurance under whose juris- 
diction lies original determination of claims of this nature denied the claim on 
the ground that the claimant following the acceptance of the lump-sum settle 
ment under the Employees Compensation Act must be considered as being in 
receipt of compensation benefits for the remainder of his life, whereas existing 
law prohibits concurrent payments under the Employees Compensation Act 
and the Civil Service Retirement Act covering the same period of time. 

Section 7 of the United States Employees Compensation Act of September 
7, 1916, provides: 

“That as long as the employee is in receipt of compensation under this act, 
or if he has been paid «u lump-sum commutation of installment payments, uutil 
the expiration of the period during which such installment payments would 
have continued, he shall not receive from the United States any salary, pay, 
or remuneration whatsoever except in return for services actually performed, 
and except pensions for service in the Army or Navy of the United States.” 

Section 6 of the United States Civil Service Retirement Act, as amended, 
provides: 

“No person shall be entitled to receive an annuity under the provisions of 
this act, and cOmpensation under the proyisions of the act of September 7, 
1916, entitled ‘An act to provide compensation for employees of the United 
States suffering injuries while in the performance of their duties, and for 
other purposes’, covering the same period of time; but this prevision shall 
not be so construed as to bar the right of any claimant to the greater benefit 
conferred by either act for any part of the same period of time.” 

Advice is requested respecting the rights of this claimant to annuity under 
the United States Civil Service Retirement Law, as amended. Should it 
be found that the applicant in this case is entitled to receive benefits under 
the retirement law it is requested that advice be rendered whether annuity 
payments may be made currently, that is, from September 1, 1933, and if so, 
in what amount, or whether it is necessary before any payments of annuity 
be made that the accrued annuity payments equal in value the lump-sum 
award. 


Both section 7 of the Employees’ Compensation Act of Septem- 
ber 7, 1916, 39 Stat. 743, and section 6 of the Civil Service Retire- 
ment Act, as amended by the act of May 29, 1930, 46 Stat. 474, 
quoted in your letter, prohibit the receipt of employees’ disability 
compensation and civil retirement annuity by the same person for 
the same period of time, and the first mentioned statute specifically 
extends this prohibition against dual payments to an employee who 
“has been paid a lump sum in commutation of installment payments, 
until the expiration of the period during which such installment pay- 
ments would have continued ”, which in this case is reported to be 
for life. 

The lump-sum award under the provisions of section 14 of the 
Employees’ Compensation Act fixed a status as beneficiary under 
the act for life. That is to say, the said lump sum payment, which 
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was made over 13 years ago, completely discharged the liability of 
the Government under the act of 1916. The amount of said payment 
was based on a determination of the then present value, at a discount 
rate of 4 percent compounded annually, of the total amount which 
would have been paid in monthly installments for the period of life 
expectancy. When such a lump-sum payment has been made there 
exists no accurate or even reasonable basis, after a number of years— 
in this case over 13 years—for a determination as to the value at 
the present time of that portion of the lump-sum award made in 
1920 which can be said to be applicable to the period from now to 
the end of the employee’s life. Hence, there can be no proper basis 
for an eleciion to receive the greater benefit pursuant to section 6 
of the latter statute. In other words, the employee having actually 
received years ago the full benefit for the rest of his life under 
the one act, he cannot now elect to surrender some part thereof and 
receive the benefits of the other act instead. 

Attention is invited also to section 4 of the Employees’ Compen- 
sation Act, 39 Stat. 743, which provides: 

That if the disability is partial the United States shall pay to the disabled 
employee during such disability a monthly compensation equal to sixty-six and 
two-thirds per centum of the difference between his monthly pay and his 
monthly wage-earning capacity after the beginning of such partial disability. 
The Commission may, from time to time, require a partially disabled employee 
to make an affidavit as to the wages which he is then receiving. In such 
affidavit the employee shall include a statement of the value of housing, 
board, lodging, and other advantages which are received from the employer as 
a part of his remuneration and which can be estimated in money. If the 
employee, when required, fails to make such affidavit, he shall not be entitled 
to any compensation while such failure continues, and the period of such 
failure shall be deducted from the period during which compensation is payable 
to him. 

The provisions of this section relative to adjustment of monthly 
disability compensation payments on the basis of the employee’s in- 
creased or reduced wage earning capacity still further demonstrate 
the impossibility of placing an employee who had received a Jump 
sum settlement several years previous in the same position he would 
have been in if he had received only the monthly payments to which 
entitled when and as they accrued. Consequently it must be held 
that a lump sum award which precludes the Employees’ Compensa- 
tion Commission from making later adjustments in the rate of dis- 
ability compensation of a partially disabled employee regardless of 
the rate of compensation received during subsequent active service 
is a complete acquittance under the act and precludes any later ad- 
justment or valuation of a portion of such award as a basis for any 
election to receive another benefit instead. 

I have to advise, therefore, that the action of the Director of 
Insurance of the Veterans’ Administration in disallowing the claim 
for retirement annuity was correct. 
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(A-54647 ) 
CLASSIFICATION PURSUANT TO EXECUTIVE ORDER—PROMOTION 


The classification of positions and the fixing of salary rates for personnel in 
the emergency establishments of the Government, including the office of 
the Director of Hmergency Conservation Work, not made subject to the 
classification act by statute, are required to be effected pursuant to the 
terms of Executive order No. 6440 of November 18, 1933, exclusively, 
and such administrative offices have no election to proceed under the 
regular classification act. 

Any increase in compensation necessary to adjust initial salary rates pursuant 
to Executive order No. 6440 of November 18, 1933, which would either 
equal or exceed the amount of one salary step in the corresponding 
classification grade, would constitute an administrative promotion and be 
prohibited by section 7 of the act of March 3, 1983, 47 Stat. 1515. 


Comptroller General McCarl to the Director of Emergency Conservation 
Work, April 5, 1934: 


There has been received your letter of March 28, 1934, as follows: 


In compliance with the provisions of Executive Order No. 6440 of November 
18, 1933, all of the various positions in my office have been initially classified 
in acecrdance with the grades and ‘salary rates laid down tlieréin. 

Prior to the receipt of Executive Order No. 6440, no attempt had been made 
previously to classify these positions, and consequently the assignment of 
grades to such positions was not considered as a reclassification of those 
positions, but rather as an initial rating of each position in order to bring 
the salaries thereof in step with the salaries for like positions in the regular 
Government establishments. This, I take it, was the prime object intended to 
be accomplished by the issuance of Executive Order No. 6440. 

In arriving at the proper grades under Executive Order No. 6440 for the 
positions in my office above referred to, I endeavored to be governed by the 
decisions of your office and by the advisory report rendered by a special 
committee of the Executive Council which indicated, for my information and 
guidance, the rates of compensation to be paid to the employees filling positions 
thus graded. The pay of the last of these employees was adjusted in accord- 
ance with the gradings thus given them pursuant to the Executive order and 
were carried on the payroll in such status for the period beginning March 
1, 19384. 

In your decision of February 20, 1934, addressed to the Secretary of the 
Interior, A-52844, you state that the head of an independent establishment has 
an election in fixing the rates of compensation for emergency positions either 
under the regular classification schedule or pursuant to the Executive order, 
and accordingly I fixed the gradings for my office under the terms of the 
Executive order rather than under the schedules of the Classification Act. 
As a result increases of pay have followed in some instances where the salary 
received was less than the minimum of the grade to which allocated, and in 
other instances decreases in compensation have resulted, all in line, 1 believe, 
with the object designed to be accomplished by the issuance of the Executive 
order, that is, the levelization of the compensation of such employees in 
emergency agencies to harmonize with the rates of compensation being paid 
employees in the regular establishments of the Government. 

However, since completion of the adjustments referred to above, I have 
received a copy of your decision to the Secretary of Agriculture under date 
of March 17, 1934, A-—52724, and a reading thereof has raised some question 
in my office as to whether my interpretation of your decision of February 20, 
1934, is correct. As I read your later decision it was intended to refer only 
to those cases wherein the heads of departments or independent establishments 
elected to apply to grades and rates under the regular classification schedule 
and where the salary of a given employee fell between the minimum and muaxt- 
mum of the appropriate grade under such schedule and was not one of the 
prescribed rates in that grade but that said decision was not intended to be 
applicable to instances adjusted either under the schedules in the Executive 
Order or under the regular classification schedule where the pay was below 
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the minimum rate provided for the grade in which the employee had been 
placed in compliance with Executive Order No, 6440. If this interpretation 
is not correct then it would appear that the employees in my office would remain 
at their old rates of pay while new employees without any experience, hired 
either to fill vacancies or new positions, would receive the higher rates pro- 
vided by the Executive Order or regular Classification Act, for the same class 
of work, a procedure which appears to me to be out. of harmony with the pur- 
pose of the Executive Order in question. 

In view of the question which has arisen, however, it would be appreciated 
if you would advise me whether the course of procedure adopted by me as 
above outlined is correct. 


In decision of February 20, 1934, 13 Comp. Gen. 223, 225, to which 
you refer, it was stated as follows: 


Where the personnel of a regular establishment of the Government to which 
emergency funds have been allotted is subject to the Classification Act, as 
amended, and the allotment has been made for performance of work similar 
to that performed by the regular force, the head of the regular establishment 
has an election in fixing rates of compensation for the emergency positions 
either under the regular classification schedule, or pursuant to the Executive 
order. 


The decision has no application to personnel other than those 
under the regular establishments of the Government paid from al- 
lotted emergency funds. The classification of positions, and fixing 
of salary rates, of personnel under the emergency establishments of 
the Government, including the office of the Director of Emergency 
Conservation Work, not made subject to the Classification Act by 
statute. are required to be effected pursuant to the terms of the 
Executive order No. 6440 of November 18, 1933, exclusively. 

In decision of March 31, 1984, A-54605, it was said: 


The cited decision of March 17, 1934, A-52724, held as follows: 

“* * * Therefore, in applying the provisions of said order to officers and 
employees in the service when it became effective there must not result a pro- 
motion within the meaning of the provisions of section 7, supra. Where, how- 
ever, under the adjustment, the net salary rate to be paid after withholding the 
applicable percentage reduction does not exceed the net salary previously paid 
for performance of substantially the same duties by an amount equal to or in 
excess of the amount of one salary step in the corresponding salary grade under 
the Classification Act, viz, $60, $100, $200, or $500 per annum, as the case may 
be, such an adjustment would not constitute an administrative promotion within 
the meaning of said section 7 of the act of March 3, 1933. See decision of 
March 12, 1964, A-54227.” 

This principle was intended to be, and was, limited to cases in which the 
proper adjustment authorized by the Executive order would not increase the net 
salary rate previously paid more than the amount of one salary step in the cor- 
responding classification grade. Where the proper adjustment—that is, based 
solely upon the duties of the position—would result in an increase of more than 
one salary step in the corresponding classification grade, the proper grade should 
be shown on the payroll but the rate of compensation to be paid should remain 
the same so long as the position is held by the same employee and the statutory 
inhibition against promotions continues. The mere fact that an employee's 
former salary is between two salary rates prescribed in the Executive order does 
not authorize placing the position in the higher of the two grades or leaving the 
salary unchanged. The fixing of the grade for the position should be based on 
the duties, responsibilities, etc.. without reference to the former salary of the 
incumbent, and if the salary fixed in the Executive order for the grade to which 
so allocated is lower than the salary theretofore being received such is to be 
reduced accordingly. 
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These principles are applicable in fixing the initial salary rates of 
all personnel of the emergency establishments pursuant to the Ex- 
ecutive order of November 18, 1933. Hence, your understanding 
of the decision of March 17, 1934, is not correct. 

The paragraph last above quoted from the decision of March 31, 
1934, if standing alone, might be understood as authorizing an 
increase equal to the amount of one salary step, but such was not 
the intent, as is shown by the full text of the decision. Any in- 
crease which would either equal or exceed the amount of one salary 
step would constitute a promotion and is prohibited. 

The fact that a newly appointed employee may be paid the sal- 
ary rate properly fixed for a position pursuant to the terms of the 
Executive order, whereas the salary of an employee already in an 
identical position prior to its classification pursuant to the Execu- 
tive order, may not be increased to such rate, arises by reason of 
the terms of section 7 of the act of March 3, 1933, 47 Stat. 1515, 
prohibiting administrative promotions during the fiscal year 1934, 
which may not be evaded or disregarded because of resulting ine- 
qualities in salary rates. Substantially the same inequalities in sal- 
ary rates result by operation of section 3 of the Independent Offices 
Appropriation Act for 1934, 48 Stat. 304, prohibiting the use of 
appropriated funds to pay increases in compensation by reason of the 
reallocation of positions by the Civil Service Commission, which 
has been continued for the fiscal year 1935 by section 24 of the Inde- 
pendent Offices Appropriation Act for 1935, 48 Stat. 522. See 12 
Comp. Gen. 649, 650; 18 ¢d. 1. 


(A-54736) 


COMPENSATION—40-HOUR WEEK—GOVERNMENT PRINTING 
OFFICE 


The authority vested by the act of June 7, 1924, 48 Stat. 658, in the Public 
Printer and the Joint Committee on Printing is one of the “ other wage- 
fixing authorities” within the meaning of section 23 of the act of March 
28, 1934, 48 Stat. 522, establishing a maximum of 40 hours per week, which 
is applicable to all employees of the Government Printing Office, including 
supervisory and administrative employees, whose compensation has been 
subject to adjustment pursuant to the act of June 7, 1924. 

The regular weekly compensation of employees of the Government Printing 
Office within the terms of section 23 of the act of March 28, 1934, 48 Stat. 
522, for 40 hours is required to be not lower than that paid for 48 hours 
per week as of June 1, 1932. The hourly compensation on the 40-hour-per- 
week basis is arrived at by dividing 48 times the hourly rate paid as 
of June 1, 1932, by 40, less the percentage reduction. 

While the regular hours of work of a per annum employee within the terms 
of section 23 of the act of March 28, 1984, 48 Stat. 522, are required to be 
fixed at not to exceed 40 hours per week, whereas the regular hours pre- 
viously may have been 44 or 48 per week, the rate of compensation should 
remain on the same annual basis, the only adjustment, if any, required 
being that necessary to pay an annual rate not lower than that received 
June 1, 1932, for the same duties, less the percentage reduction. 
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If the maximum 40 hours of labor per week required by the act of March 28, 
1934, 48 Stat. 522, are distributed over 5 days of the week only, the Satur- 
day half holiday becomes inoperative, and the administrative office may, 
due to the exigencies of the service, include Saturday as one of the 5 
working days of the week either as to individual employees, groups of 
employees, or the entire force. 

Overtime compensation at the Government Printing Office computed under the 
terms of section 23 of the act of March 28, 1934, 48 Stat. 522, is required 
to be on a weekly basis only—i.e., for work in excess of 40 hours per 
week—and no longer on a daily basis. 

Employees paid on an annual basis who may be required to work more than 
40 hours per week are not entitled to overtime compensation. 

Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing a maximum 
of 40 hours of labor per week, is effective from and after the date of the 
act. 


Comptroller General McCarl to the Public Printer, April 6, 1934: 
There has been received your letter of April 3, 1934, as follows: 


Your decision is requested on the following questions arising in connection 
with Independent Offices Appropriation Act, 19385, which provides in section 
23— 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the 
full weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1982: Pro- 
vided, That the regular hours of labor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time 
and one half.” 

1. The act of June 7, 1924 (section 40, title 44, U.S.C., p. 1417), authorizes 
the Public Printer to employ such journeymen, apprentices, laborers and other 
persons as may be necessary for the work of the Government Printing Office 
at such rates of wages, salaries, and compensation as he may deem for the 
interest of the Government and just to the persons employed, and also provides 
for negotiations with committees of the trades affected and final approval by 
the Joint Committee on Printing. Does this act constitute the Public Printer 
a wage-fixing authority within the meaning of Section 23 of the Independent 
Offices Appropriation Act for 1935? 

2: Does the above section 23 apply to all trades and occupations in the 
Government Printing Office whose hourly or annual rates of wages or salaries 
are fixed by the Public Printer as authorized by the act of June 7, 1924? 

3. What is the “ weekly compensation, minus any general percentage reduc- 
tion which may be prescribed by act of Congress”, which is to be reestablished 
and maintained “at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 19382”, for an 
employee who was then compensated at the rate of $1.00 per hour or at a 
salary of $2,400 per annum; how shall the compensation of such an employee 
be computed? 

4. Does the provision of section 23 fixing the regular hours of labor at not 
more than 40 per week apply to all employees of the Government Printing Office ; 
or is the Saturday half holiday law still in effect as to certain employees, and 
if so, to what classes or groups? 

In consideration of this question, your attention is invited to the fact that the 
Government Printing Office is essentially and almost exclusively a manufactur- 
ing establishment and that all of its work is so interrelated and each operation 
so dependent upon another that it would be extremely difficult, if not impossible, 
to fix different hours of labor per week for various groups. 

Furthermore, nearly all the supervisors are paid annual salaries as fixed by 
the Public Printer, aud, if it were held that the 40-hour week does not apply to 
them, these supervisors would be required to work 44 hours per week and conse- 
quently would have no employees to supervise for four hours a week unless 
employees on the 40-hour week could be rotated. This might result in serious 
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loss of production and waste of funds. I am of the opinion, therefore, that the 
only practical method of operating the Government Printing Office is to apply the 
40-hour week alike to employees on hourly rates and annual salaries, 

5. Is the provision of section 23 fixing the regular hours of labor at not more 
than 40 per week to be applied in accordance with section 40, title 44, U.S.C. 
(p. 1417), directing the Public Printer to enforce the eight hour law in the 
Government Printing Office? If so, shall overtime in excess of eight hours in any 
one day be compensated at the rate of not less than time and one half without 
regard to whether the employee actually works 40 hours or less in any one 
week? 

6. Do the provisions of section 23 for overtime compensation apply to 
elployees on annual salaries as well as to those on hourly rates? 

7. If an employee whose basic rate of pay is $1.00 per hour, or $48.00 per 
week, works 40 hours a week, is his basic rate to be computed on a pro rata 
rate of $1.20 per hour? If so, is overtime to be paid at pro rata rate plus 
50 percent? 

8. When does section 23 become effective? 


The act of June 7, 1924, 43 Stat. 658, provides as follows: 


That on and after July 1, 1924, the Public Printer may employ, at such 
rates of wages and salaries, including compensation for night and overtime 
work, as he may deem for the interest of the Government and just to the 
persons employed, except as otherwise provided herein, such journeymen, 
apprentices, laborers, and other persons as may be necessary for the work of 
the Government Printing Office; but he shall not, at any time, employ more 
persons than the necessities of the public work may require or more than 
two hundred apprentices at any one time: Provided, That on and after July 1, 
1924, the minimum pay of all journeymen printers, pressmen, and bookbinders 
employed in the Government Printing Office shall be at the rate of 90 cents 
an hour for the time actually employed: Provided further, That except as 
hereinbefore provided, the rates of wages, including compensation for night 
and overtime work, for more than ten employees of the same occupation shall 
be determined by a conference between the Public Printer and a committee 
selected by the trades affected, and the rates and compensation so agreed upon 
shall become effective upon approval by the Joint Committee on Printing; if 
the Public Printer and the committee representing any trade fail to agree as 
to wages, salaries, and compensation either party is hereby granted the right 
of appeal to the Joint Committee on Printing, and the decision of said com- 
mittee shall be final; the wages, salaries, and compensation determined as 
provided herein shall not be subject to change oftener than once a year there- 
after: Provided further, That employees and officers of the Government Print- 
ing Office, unless otherwise herein fixed, shall continue to be paid at the rates 
of wages, salaries, and compensation (including night rate) now authorized 
by law until such time as their wages, salaries, and compensation shall be 
determined as hereinbefore provided. 

Sec. 2. All acts or parts of acts in conflict with the provisions of this act are 
hereby repealed. 


In section 23 of the Independent Offices Appropriation Act for 
1935, enacted March 28, 1934, 48 Stat. 522, there are used the terms 
“ wage boards or other wage-fixing authorities ” showing clearly that 
the statute was intended to apply not only to employees of the classes 
included whose compensation is authorized by law to be fixed by 
wage boards, but, also, to employees whose compensation is author- 
ized to be fixed administratively under a procedure similar to that 
followed by wage boards, that is, with reference to wages, etc., paid 
to similar classes in commercial industry rather than with reference 
to salary rates or schedules of rates specifically fixed by or pursuant 
to statute. Therefore, the authority vested in the Public Printer and 
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the Joint Committee on Printing by the terms of the act of June 7, 
1924, supra, must be regarded as one of the “other wage-fixing 
authorities ” within the meaning of section 23 of the act of March 
28, 1934, supra. Question 1 is answered in the affirmative. 

Decision of August 25, 1924, 4 Comp. Gen. 202, 204, concluded as 
follows: 

* * * Accordingly, you are advised that the classification act is applicable 
to the administrative force employed under authority of the appropriations 
made under the subheadings “ Office of Public Printer” and “ Office of Super- 
intendent of Documents” and the act of June 7, 1924, 43 Stat. 658, relates only 
to personal services employed under the authority of the appropriation “‘ Public 
printing and binding”, and, to that extent only, supersedes the Classification 
Act of 1923. 

Section 4 of the Welch Act of May 28, 1928, 45 Stat. 785, amending 
the Classification Act, provides as follows: 

The provisions of this act shall not apply to employees in the Government 
Printing Office whose rates of pay are set under authority of the “Act to regu- 
late and fix rates of pay for employees and officers of the Government Printing 
Office’, approved June 7, 1924. (United States Code, page 1417, section 40.) 

Beginning with the fiscal year 1928, 44 Stat. 1159, the annual 
appropriation under the subtitle “ Office of Public Printer ” has been 
eliminated and the salaries of all employees of the Government 
Printing Office proper have been provided under the heading “ Pub- 
lic Printing and Binding ”, and it is understood the salary rates of all 
employees under the Government Printing Office, including super- 
visory and administrative personnel paid on an annual basis, except 
certain of the employees in the office of the Superintendent of Docu- 
ments whose compensation is specifically made subject to the classifi- 
cation act in the annual appropriation acts, have been fixed and 
adjusted by the Public Printer, with the approval of the Joint Com- 
‘mittee on Printing, under authority of the act of June 7, 1924, supra. 

Evidently the words “ trades and occupations ” appearing in sec- 
tion 23 of the act of March 28, 1934, swpra, were intended to embrace, 
not only all positions or employments in the recognized trades and 
crafts and occupations of a similar character, but also supervisory 
and administrative positions and employments the duties of which 
are entirely connected with, and dependent upon, the duties per- 
formed by the personnel in the trades, crafts, and similar occupa- 
tions, the compensation of which is subject to adjustment by wage 
boards or other wage-fixing authorities. See generally section 5 of 
the original Classification Act of March 4, 1923, 42 Stat. 1489, and 4 
Comp. Gen. 900; id. 959. 

As the Public Printer, with the approval of the Joint Committee 
on Printing, has authority to fix the salary rates of all personnel of 
the Government Printing Office, except certain employees in the office 
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of the Superintendent of Documents whose compensation is specifi- 
cally made subject to the Classification Act, and as all such positions 
are either in a recognized trade or craft or similar occupation, or 
constitute supervisory or administrative offices or positions con- 
nected therewith or dependent thereon, question 2 is answered in 
the affirmative. 

The regular weekly compensation of employees of the Government 
Printing Office within the terms of section 23 of the act of March 
28, 1934, for 40 hours is required to be the same paid for 48 hours 
per week as of June 1, 1982. Therefore, if the rate for a certain 
class of employees was $1 per hour, or $48 per week of 48 hours 
on June 1, 1932, the minimum rate payable under the new statute 
for the same duties is arrived at by dividing $48 by 40 (the maxi- 
mum number of hours now permitted), making a rate of $1.20 per 
hour, or $48 per week of 40 hours, less, of course, the required 
percentage reduction. While the regular hours of work of per 
annum employees within the terms of section 23 of the act of March 
28, 1934, are required to be fixed at not to exceed 40 per week, 
whereas the regular hours previously may have been 44 or 48 per 
week, the rate of compensation should remain on the same annual 
basis, the only adjustment, if any, required being that necessary 
to pay an annual rate not lower than that received June 1, 1932, 
for the same duties, less the percentage reduction. Question 3 is 
answered accordingly. 

In answer to question 4, you are advised that the regular hours of 
labor for all employees of the Government Printing Office, except 
those employees in the office of the Superintendent of Documents 
whose compensation is specifically made subject to the classification 
act, are required to be fixed at not more than 40 hours per week. If 
the 40 hours are distributed over 5 days of the week omly, the Satur- 
day half-holiday law becomes inoperative and the administration 
office may, due to the exigencies of the service, include Saturday as 
one of the 5 working days of the week either as to individual em- 
ployees, groups of employees, or the entire force. 13 Comp. Gen. 57. 

The act of March 30, 1888, 25 Stat. 57 (sec. 43, title 44, U.S. 
Code), provides: 

* * * 


The Public Printer is hereby directed to rigidly enforce the provt- 
sions of the eight-hour law in the department under his charge. * * * 


The act of January 12, 1895, 28 Stat. 607 (sec. 42, title 44, U.S. 
Code), provides: 


* * * The Public Printer shall cause work to be done on the public print- 
ing in the Government Printing Office at night as well as through the day, 
when the exigencies of the public service require it, but the provisions of the 
existing eight-hour law shall apply. * * * 
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The 8-hour law, as amended by the act of March 3, 1913, 37 Stat. 
726 (secs. 321 and 322, title 40, U.S. Code), prohibits the employment 
of mechanics, laborers, and those in similar occupations for more 
than 8 hours on any 1 calendar day, “except in case of extraor- 
dinary emergency.” It is not a compensation statute and does not 
provide for overtime. Hence, section 23 of the act of March 28, 1934, 
providing for a 40-hour week and for overtime compensation, is not 
inconsistent with, and does not supersede nor render inoperative 
the 8-hour law. While heretofore overtime compensation at the 
Government Printing Office has been paid on a daily basis, overtime 
is authorized by section 23 of the act of March 28, 1934, only on 
a weekly basis—that is, for work in excess of 40 hours per week— 
and no longer on a daily basis. Therefore, if, in cases of an ex- 
traordinary emergency, employees are required to work more than 
8 hours on any one calendar day, but are not required to work 
in excess of 40 hours during the week, payment of overtime com- 
pensation is not authorized. Question 5 is answered accordingly. 

Question 6 is answered in the negative. The term “ overtime ” has 
never been applicable to employees paid on an annual basis and there 
is no purpose or intent shown by section 23 of the act of March 28, 
1934, to extend the right to overtime compensation to employees paid 
on an annual basis who may be required to work more than their 
regular tour of duty of 40 hours per week. 

Both parts of question 7 are answered in the affirmative. See an- 
swer to question 3. 

Section 23 of the act of March 28, 1934, is permanent legislation 
2ppearing in an annual appropriation act and its effective date is 
not specifically fixed therein. Therefore, in applying the general 
rule of statutory construction, the section must be regarded as eifec- 
tive from and after the date of the act, March 28, 1934. Question 8 
is answered accordingly. 


(A-54174) 


RETIRED EMPLOYEES SERVING AS STAR ROUTE MAIL 
CONTRACTORS 


Section 7 of the Civil Retirement Act, amended by the act of May 29, 1930, 
46 Stat. 474, and section 8 (a) of the act of June 16, 1933, 48 Stat. 305, 
prohibiting reemployment of retired personnel, do not prohibit a retired 
employee from entering into a star route contract for carrying the mail. 


ute General McCarl to the Administrator of Veterans’ Affairs, April 
9, 1934: 


There has been received your letter of March 3, 1934, as follows: 


Section 7 of the Civil Service Retirement Act as amended May 29, 1930, 
46 Stat. 474, provides that: 
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“Should an annuitant under the provisions of this section be reemployed 
in a position included in the provisions of this act, or in any other position 
in the Government service, the annuity shall cease, and all rights and benefits 
under the provisions of this section shall terminate from and after the date 
of such employment.” 

Section 8 (a) of the Independent Offices Appropriation Act, 1984, approved 
June 16, 1933 (Public, No. 78, 73d Congress), provides that— 

“Tf and when any such annuitant shall be reemployed in the service of the 
District of Columbia or the United States (including any corporation, the 
majority of the stock of which is owned by the United States) the right to the 
annuity provided by this section shall cease and the subsequent annuity rights 
of such person shall be determined in accordance with the applicable provisions 
of retirement law existing at the time of the subsequent separation of such 
person from the service.” 

In your decision (A-50660) dated August 23, 1933 (13 Comp. Gen. 54, 56), 
you advised the Administrator, National Recovery Administration, that “in 
no case may both retirement annuity and civilian compensation be paid to the 
same person for the same period of time. (See 10 Comp. Gen. 309.)” 

The question has arisen as to whether a civil-service annuitant, under 
section 8 (a) of the Independent Offices Appropriation Act, 1934, supra, would 
be required to give up his annuity upon being awarded a contract for star 
route mail service in the Post Office Department. Your decision is respectfully 
requested as to whether the holder of a contract for star route mail service 
has been reemployed in a position ‘in the Government service” or “in the 
service of * * * the United States” within the meaning of the statutory 
provisions above quoted so as to cause the discontinuance of the payment of 
annuity benefits in those cases in which a civil service annuitant is awarded 
a contract for and performs the duties incident to star route mail service in 
the Post Office Department. 


Section 1822, Postal Laws and Regulations, 1932, provides as 
follows: 

The term “star route” shall mean a pest route on which the mails are 
earried under a formal contract awarded to the lowest bidder tendering 
sufficient guaranties for faithful performance in accordance with the terms 
of the advertisement, and requiring due celerity, certainty, and security in 
the performance of the service. 

See, also, sections 1783 to 1849 of said Postal Laws and Regula- 
tions, and sections 481 and 493, title 39, United States Code. As 
these statutes and regulations provide that a star route contract 
is to be awarded to the lowest responsible bidder after advertising, 
that bonds are required for the faithful performance of the contract, 
that the contract requires performance of personal service only as 
incident to the furnishing of the equipment for carrying the mail in 
accordance with the advertised specifications, and that while the 
contractor is responsible for the faithful performance of the con- 
tract under his bond, he is not necessarily required to serve person- 
ally as the driver of the equipment used in carrying the mail. There 
is lacking in the arrangement between the contractor and the Gov- 
ernment the essential elements of an employment or position in 
the Federal Service as those terms are ordinarily understood and 
applied, such as an oath of office, personal performance of the 
service under direct supervision of a superior, etc. 

It cannot be held, therefore, that a star route contractor is “ reem- 
ployed in a position” within the meaning of section 7 of the Civil 
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Retirement Act, as amended by the act of May 29, 1930, or “ reem- 

ployed in the service” within the meaning of the provisions of 

section 8 (a) of the act of June 16, 1933, quoted in your letter. 
Accordingly, the question is answered in the negative. 


(A-54788) 
COMPENSATION—REFUND OF PERCENTAGE REDUCTION 


The provisions of section 21 (a) of the act of March 28, 1934, 48 Stat. 521, re- 
ducing from 15 to 10, effective February 1, 1934, the percentage reduction 
from compensation, have no effect on salaries of employees of emergency 
agencies paid for the period February and March 1934, from which the 15 
percent reduction was not actually made and indicated on the rolls pursu- 
ant to Executive order No, 6440, of November 18, 1933, as extended by 
Executive order No. 6554, of January 10, 1934. 


Comptroller General McCarl to the Federal Emergency Administrator of 
Public Works, April 10, 1934: 


There has been received your letter of April 4, 1934, as follows: 


In the Public Works Administration appointments have from the beginning 
been made at net salary rates. While the amounts were fixed more or less arbi- 
trarily, an effort was made to make them consistent with the gross rates being 
paid in the regular establishments less the 15% deduction required by the econ- 
omy act provision, though no definite classification of positions was made. The 
provisions of Executive order of November 18, 1933, directing that the respec- 
tive heads of the emergency organizations fix the rates in accordance with the 
salary standardization schedule therein, haye not yet been applied to the Public 
Works Administration, but it is anticipated that they may be made effective as 
of April 1. At that time the salaries will, under the provisions of the Executive 
order, be subject to a reduction equivalent to that pursuant to the provisions of 
section 2, title II of the act of March 30, 1933, as amended by the Independent 
Offices Appropriation Act for 1935, approved March 28, 1934. Under the latter 
act amending the 15% to 10% beginning February 1, the employees of the 
Public Works Administration will receive the benefit of the change in reduction 
effective April 1, or such time as the provisions of the Executive order may be 

. put into effect. The question arises whether the Administration will be author- 
ized to pay to those employees whose net salaries were not equal to the gross 
salary of the grade to which their positions are allocated less the 10% deduc- 
tion, an amount equal to 5% of the gross salary established, or such part 
thereof as may be a proper adjustment, from February 1 to the date of appli- 
eation of the Executive order. 

Your ruling on this question is requested. 


Section 21 of the Independent Offices Appropriation Act for 1935, 
enacted March 28, 1934, 48 Stat. 521, provides, in part, as follows: 


(a) Title II of the Act entitled “An act to maintain the credit of the United 
States Government,” approved March 20, 1933, is amended as follows: 

(1) Section 2 is amended by inserting after “1934” the following, “and 
the fiscal year ending June 30, 1935;” and 

(2) Section 3 (b) is amended by striking out “15 per centum ” and inserting 
in lieu thereof the following: “10 per centum during the portion of the fiscal 
year 1934 beginning February 1, 1934, and ending June 30, 1934, and shall not 
exceed 5 per centum during the fiscal year ending June 30, 1935.” 


Executive order No. 6440, dated November 18, 1933, after listing 
the emergency agencies to which it was to be applicable, including 
the Public Works Administration, and prescribing a schedule of 
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salary rates, corresponding to classification act salary rates, provided 
as follows: 

In all cases not subject to the provisions of section 2, title II, of the act of 
March 20, 1933 (Public, No. 2, 73d Cong.), the rates payable under this schedule 
shall be decreased by the amount, if any, by which such rate would be reduced 
pursuant to the provisions of said section 2 if such section were applicable. 
All appointments hereafter shall stipulate that the rate to be paid thereunder 
shall be the appropriate specific rate of the schedule less the amount, if any, 
by which such rate would be reduced pursuant to the provisions of said see- 
tion 2 if such section were applicable. 

The portion quoted from section 21 of said act of March 28, 1934, 
can have no application to employees whose compensation was or 
is not adjusted pursuant to the terms of sections 2 and 3 of the act 
of March 20, 1933, 48 Stat. 12, of which it constitutes an amendment. 
Therefore, if the salaries of employees in emergency agencies were 
not adjusted, effective prior to April 1, 1934, pursuant to Executive 
order No. 6440, dated November 18, 1933, as extended to other 
emergency agencies by Executive order No. 6554, dated January 10, 
1934, so as to provide a fixed salary less a percentage reduction to 
correspond with the percentage reduction provided for under sections 
2 and 3 of the act of March 20, 1933, supra, as amended, there is no 
basis or authority under which said employees may be paid either five 
per cent or any other amount of compensation in addition to that 
already received for the period February 1 to March 31, 1934, in- 
clusive, or for any period prior to the effective date of adminis- 
trative action under the executive orders. In other words, the pro- 
vision in the act of March 28, 1934, reducing from 15 to 10, effective 
February 1, 1934, the percentage reduction from certain salaries, 
has no effect whatever on salaries paid for February and March 
1934, from which the 15 per cent reduction was not actually made 
and indicated on the rolls. 

The question presented is answered in the negative. 


(A-54519) 
PAY ROLLS—EVIDENCE OF FILLING OF VACANT POSITIONS 


In cases of original appointments of classified employees of the field service, the 
first pay roll on which payment is made under such appointments should 
show the date of appointment, the date of entry on duty, and the date of 
the oath of office. 


a ad General McCarl to the Secretary of the Treasury, April 11, 


Reference is made to a letter of March 6, 1934, from the Assistant 
Surgeon General, Public Health Service, relative to exceptions taken 
in the audit of pay rolls paid by W. E. Harris, special disbursing 
agent, to certain items covering payment of salary to field employees 
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who had been given temporary emergency appointments pending 
Presidential authority to fill vacancies to which said employees were 
appointed. The exceptions were taken because the date of oath of 
office was not shown. 

It is stated in the letter of March 6, 1934, that notation relative to 
the date of oath has not heretofore been placed on the rolls of Public 
Health Service field employees and request is made that the authority 
for such notation be shown. 

The regulations of the Public Health Service require that every 
officer and employee is required to execute an oath of office in dupli- 
cate before assuming his duties. 

It was held in decision of December 23, 1929, 9 Comp. Gen. 261, 
that as to employees in the classified service appointed to new or ad- 
ditional positions the pay rolls should show date of appointment, 
date of entrance on duty, and date of oath. 

The rules laid down in said decision of December 23, 1929, have 
equal application to any field service to which the provisions of the 
Classification Act have been extended and should include cases of 
new appointees to vacant positions. 

Credit will be allowed in the audit of the accounts of W. E. Harris 
for the items listed in letter of March 6, 1934, for which the necessary 
information has been furnished, if such items are otherwise correct 
and proper. 

Hereafter, in cases of original appointments of classified em- 
ployees of the field service of the Public Health Service, the first pay 
roll on which payment is made under such appointments should 
show the date of appointment, the date of entry on duty, and the 
date of the oath of office. 


(A-54718) 
CONTRACTORS—QUALIFICATIONS 


A low bid may not be rejected unless the facts establish that the contractor 
is not a responsible bidder; i.e., lacking in financial resources sufficient 
to finance such part of the work as is not financed by the United States 
through partial payments, and/or lacking in equipment or resources suffi- 
cient to purchase or rent such equipment, and/or if a corporation, without 
officers or supervisory employees experienced in the particular class of 
construction work. 

The fact that a corporation with sufficient financial resources and with ex- 
perienced personnel may not have performed a contract for the United 
States constitutes no basis for the rejection of its low proposal for the 
performance of a contract. 


Comptroller General McCarl to the Secretary of War, April 12, 1934: 
There has been received your letter of April 2, 1934, as follows: 


On February 21, 1934, bids were opened in the office of the district engineer 
for the First New Orleans District covering the furnishing of all plant, labor, 
and materials, and performing all work required for the dredging of approxi- 
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mately 512,000 cubic yards of material in the maintenance of the Lake Charles 
Deep Water Channel, Louisiana. Three bids were received, as follows: 

Orleans Dredging Co., Inc.: 11.39¢ per cubie yard; total, $58,316.80. 

Jahncke Service, Inc.: 11,23¢ per cubic yard ; total, $57,497.60. 

Louisiana Materials Co., Inc.: 10.73¢ per cubic yard; total, $54,937.60. 

The Government estimate of performing the work by hired labor and Govern- 
ment plant was 11.30¢ per cubic yard, or a total of $57,856, and the total esti- 
mated cost of performing the work, including Government cost, on the basis 
of the low bid is $70,000. 

The abstract of bids, all bids received, letter of the district engineer dated 
March 22, 1934, first indorsement of the Division Engineer dated March 26, 
1934, and all pertinent correspondence are transmitted herewith. 

While the work in question is not of great magnitude as to cost, it involves 
dredging over an extensive channel of bottom width of 125 feet and a minimum 
depth of 32 feet below water, and under the conditions of weather and water 
to be expected, involves problems of more than usual difficulty, requiring the 
services of an experienced contractor in the type of work involved. The low 
bidder, the Louisiana Materials Co., Inc., is basically a dealer in materials, 
particularly sand, gravel, and shell, and is not an engineering or construction 
organization. It has apparently performed no work of this nature, and its 
contracts with the Government have been chiefly for the rental of plant and for 
minor dredging services. Attention is respectfully invited to letter of the 
district engineer dated March 22, 1934, in which the facts as to the experience 
of this bidder and as to the plant proposed to be used by it in the performance 
of this work are fully set forth in detail. The plant listed in the bid is entirely 
inadequate for the work. Based on the facts and circumstances set forth in 
the district engineer’s letter, it is the conviction of the Engineer officers 
that this bidder has not had sufficient experience and does not possess adequate 
plant for the successful performance of the work. 

The Department has recently experienced much difliculty with similar 
contracts, where awards were made to low bidders with doubtful experience 
and inadequate plant and equipment. A concrete example, almost identical 
in point, is that of the Construction Materials Corporation. This corporation 
had been chiefly engaged in the dealing of sand, gravel, and other materials, 
but submitted bids on dredging operations for three projects: the Cape Cod 
Canal, contract W-175—eng-219; Monroe Harbor, contract W-272-eng-193; and 
Ballards Reef, contract W-272-eng-187. Although the Engineer officers were in 
doubt as to the bidder’s experience and ability to perform, awards were made 
on the basis of its being the lowest bidder. After performing a very small 
percentage of the work under each of these contracts over an excessive period 
of time, involving excessive inspection and supervisory costs to the Govern- 
ment, the contractor's right to proceed was terminated, and the work at Cape 
Cod Canal, involving an estimated total cost of $267,441.63, has been readver- 
tised and relet at a total estimated cost of $326,415.83, or an increased cost of 
$68,972.20. The work at Monroe Harbor, involving an estimated cost of 
$397,000, was terminated after the work was 3% complete and the Govern- 
ment had incurred costs of $8,869.50. This work is being readvertised and will 
be awarded at a materially increased cost. The second low bid for this work, 
that of the Great Lakes Dredge and Dock Company, an experienced contractor, 
was in the amount of $428,200. The work at Ballards Reef, involving an 
estimated cost of $1,083,750, was terminated after 13.5% completion and costs 
had been incurred by the Government of $140,727.19. This work has been 
assumed by the surety, and it is possible that the increased costs of each of 
these projects will exceed the penal sums of the bonds. While performance 
bonds will probably cover the final cost of the three contracts, the delay and 
inconvenience to shippers and users of the channels involved evaluated in 
money will far exceed the increased cost if the second low bids had been 
accepted. 

The work in question will be financed from Public Work funds allotted 
under the National Industrial Recovery Act, and section 13 of Bulletin No. 51 
of the Federal Emergency Administration of Public Works is applicable. The 
Chief of Engineers is of the opinion that the Louisiana Materials Company, 
Inc., does not meet the requirements of this section in that it does not possess 
adequate plant and had not appropriate technical experience. 

Your opinion is, therefore, requested as to whether award to the next low 
bidder is authorized. It is requested that your reply be expedited and that all 
papers transmitted herewith be returned. 
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Possibly the reported difficulty with the Construction Materials 
Corporation resulted from the fact that its facilities were over- 
extended in attempting to perform three contracts with the United 
States more or less simultaneously. That situation is not in point 
here where there is only one project involved for a comparatively 
small amount, and there is not much difference between the amount 
of the bid submitted by the lowest bidder and the amount of the 
bids submitted by the other two bidders. The Construction Materials 
Corporation case should have been submitted here for decision before 
awarding the company three substantial contracts in event there 
was doubt with respect to the experience and financial qualifications 
of the contractor to perform them. 

In any event, each case must be considered on the facts applicable 
thereto, and as is apparently admitted by the District Engineer 
in his letter of March 22, 1934, there is no question involved of lack 
of sufficient financial resources of the Louisiana Materials Company, 
Inc., to perform this contract with the aid of partial payments made 
by the United States in accordance with the terms of the contract 
as the work progresses. 

The objections of the district engineer appear to be on the basis of 
lack of sufficient equipment and lack of experience, though it is ap- 
parently admitted by him that the Lou‘siana Materials Co., Inc., as a 
corporation could never acquire any experience in the performance 
of the dredging contracts. The low bidder has tendered certain 
plant, with the statement that if such plant was not deemed sufficient 
two other dredges would be made immediately available for the job, 
though it is suggested by the district engineer that the only plant cer- 
titied as owned on the date bids were opened and which was listed in 
the bid should be considered in making the award. The prime object 
is to secure the satisfactory performance of-the job at the least possi- 
ble cost to the United States as reflected in the bids. It is not to be 
expected that dredge boats which have been idle for lack of work 
will not require some alterations and repairs before being placed at 
work, and there appears no reason why such necessary repairs and 
alterations may not be made. 

There appears nothing so exceedingly complex concerning the 
doing of the proposed dredging work in the Lake Charles Deep 
Water Channel, La., which could not be performed by men experi- 
enced in the operation of dredge boats, and it appears that the low 
bidder has at present in its employ an individual who had been em- 
ployed for 12 years in the construction and dredging business—en- 
gaged for a part of the time in the hydraulic dredging of shells. 
Also, the vice president of the concern is reported to have supervised 
handling the dredging of millions of tons of sand and gravel 
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and the fact that such sand and gravel may have been sold instead of 
being dumped should not militate against the qualifications of such 
individual in connection with the dredging project. Also, it has 
been stated that the company intended to secure as master of one of 
the dredges a man who was employed for a number of years by the 
Government as a master of a snag boat, which is at least some evi- 
dence of his ability to navigate and direct water-borne craft. 

There is involved not only the matter of increased charges against 
public moneys by rejecting the low bid but that of fair dealing 
between contesting bidders. While there is appreciated that anxiety 
may be felt where work is intrusted to an untried contractor, with 
possible need for closer supervision, if contracts were awarded 
only to the few who have not only amp!e plant and resources but 
have through carrying out other Government contracts established 
a satisfactory record for performance, there would be grave danger 
of so limiting competition, and quickly, as to defeat the applicable 
law and provide basis for justified criticism. The low bidder does 
not appear to have failed in other undertakings or to be without 
means to secure such additional plant and competent personnel as 
may be necessary to performance of the work. 

On the present record no clear reason appears for rejection of the 
low bid with resulting increased costs to the Government and it must 
be concluded that appropriated moneys are not available to make 
payments in excess of the amount of the low bid or to other than the 
low bidder for performance of the work in question. You are 
advised accordingly. 


(A-54807) 


COMPENSATION—REFUND OF PERCENTAGE REDUCTION—40-HOUR 
WEEK—NAVAL ESTABLISHMENT 


Employees of the Naval Establishment in the service March 31, 1934, paid 
from alletted emergeney funds, from whose compensation covering the 
period February 1 to March 31, 1934, inclusive. there was deducted and 
Withheld 15 percent under the terms of sections 2 anid 3, title Il, of the 
act of March 20, 1933, 48 Stat. 12, 13, are eutitled to refund of one third 
of the amount deducted and indicated on the rells, under the terms of 
section 21 of the act of March 28, 1934, 48 Stat. 521. 

If it is determined administratively to close the navy yards on Saturday to 
comply with section 23 of the act of March 28, 1934, 48 Stat. 522, estab- 
lishing a 40-hour week, no deductions need be made from the per unnum 
compensation of those administrative employees at the yards in group 
4-LB, or other administrative employees not subject to the 40-hour week 
provision, for the Saturdays on which they are precluded from working 
solely because of the closing of the yards. 

Employees on part time, puid by the hour, day, or piece, subject to the 40-hour 
week provision, are entitled, for the time actuully employed, to a rate of 
competsation per hour, per diem, or per piece equal to the rate pald on 
June 1, 1932, for the same duties plus 20 percent, if a full-time week on 

82108°—34———-19 
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June 1, 1932, consisted of 48 hours, subject to the applicable percentage 
reductions. No change is authorized in the present busis of computing 
part-time compensation of per annum employees. 


Comptroller General McCarl to the Secretary of the Navy, April 12, 1934: 

There has been received your letter of April 6, 1934, requesting 
decision of 9 questions arising in the application of provisions of the 
act of March 28, 1934, 48 Stat. 509, the first 7 of which are as follows: 


1. Are employees of the Navy Department and of its field service paid from 
allotments made by the Public Works Administration under the appropiation 
mide for the purposes of the National Industrial Recovery Act whose appoint- 
ments specify a busic salary fixed in accordance with section 2 of the Brookhart 
Salary Act approved July 1, 1930 (46 Stat. 1004), “less 15 percent” entitled to 
reimbursement of one third of the compensation deduction made for the period 
Feb uary 1 to March 31, 1934, under section 21 (a) of the Independent Offices 
Appropriation Act? The appointments of these employees have been amended 
to provide for a compensation deduction of 10 percent effective April 1, 1934, 
pending your decision, 

2. Would a per annum employee in the field service of the Department whose 
salary was fixed in accordance with section 2 of the Brookhart Salary Act 
under your decision of November 13, 1930 (10 Comp. Gen. 216), and not “ set by 
wage boards or other wage fixing authurities,” be entitled to pay for Saturday 
should the navy yards be closed on that day in order to comply with the 
provisions of section 23 of the Independent Offices Appropriation Act, 1935, 
which directs the establishment of a maximum 40-hour work week? 

8. Would a per diem employee in the field service of the Department who is 
required to work on Saturday in order to maintain 24-hour service, such as 
service in the power plant of a navy yard, be entitled tu equivalent time off for 
work on the Staturday afternoon, under the Saturday half-holiday law of 
March 3, 1931 (46 Stat. 1482), if such Saturday is one of the five work days 
in his 40-hour week? 

4. Would a per month or per annum employee in the field service of the 
Department who is required to work on Staturday in order to maintain 24-hour 
service, such as guard duty in the navy yard, be entitled to equivalent time 
off for work on the Saturday afternoon under the Saturday half-holiday law 
of March 3, 1931, if such Saturday is one of the five work days in his 40-hour 
work week? 

5. Does the word “ overtime” as used in section 23 of the Independent Offices 
Appropriation Act, 1935, meun work in excess of eight hours on one of the five 
work days of the 40-hour work week or work in excess of 40 hours in a week 
by reason of employment on the sixth day of the week because of an extraordi- 
nary emergency? “ Overtime” in the field service of the Nuvy Department has 
been interpreted and set forth in the schedule of wages for civil employees 
in the field service of the Navy Department and the Marine Corps as work 
in excess of eight hours on a given calendar day. 

6. Would per-annum and per-month employees whose wages are set by “ wage 
beards”, such as employees in the Hospital Service, schedule of wages for civil 
employees in the field service of the Navy Department and the Marine Corps, 
be entitled to overtime pay for werk in excess of 40 hours per week, either in 
excess of 8 hours on one of the five work days in their 40-hour work week or 

- work in excess of 40 hours in a week by reason of employment on the sixth 
day of the week because of an extraordinary emergency, under the provisions 
of section 23? 

7. Section 23 of the Independent Offices Appropriation Act has been held by 
the Attorney General, under date of April 5, 1934, to be general legislation and 
effective upon the date of the passage of the act, namely, Wednesday, March 28, 
1934. Under the Navy Department’s administrative instructions, effective Sep- 
tember 11, 1933, every other Monday was made a nonwork day in the field service 
of the Navy Department. Under these instructions Monday of the week of the 
passage of this act was a nonwork day. Consequently, employees only worked 
8 hours each day from Tuesday to Friday, inclusive, and 4 hours on Saturday, 
a total of 36 hours. Are these employees entitled to their schedule rate of pay 
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plus 20 percent additional (representing the estimated additional amount re- 
quired to restore the full weekly earnings of such employees in accordance with 
the full-time weekly eurnings under the respective wage schedules in effect on 
June 1, 1932, and to comply with the proviso to section 23 limiting the regular 
hours of labor to 40 per week) less the compensation deduction of 10 percent, for 
Tuesday to Friday, inclusive, and at the same rate, plus 50 percent overtime 
pay, for Saturday? 

Section 21 (a), title II, of the act of March 28, 1934, 48 Stat. 521, 
provides as follows: 

Title II of the act entitled “An act to maintain the credit of the United States 
Government ”, approved March 20, 1233, is amended as follows: 

(1) Section 2 is amended by inserting after “1934” the following: “and 
the fiscal year ending June 30, 1935": and 

(2) Section 3 (b) is amended by striking out “15 per centum ” and inserting 
in lieu thereof the following: “10 per centum during the portion of the fiscal 
year 1934 beginning February 1, 1934, and ending June 30, 1934, and shall not 
exceed 5 per centum during the fiscal year ending June 3), 1935.” 

Sections 2 and 3 of the act of March 20, 1933, 48 Stat. 12, 13, of 
which the quoted section is an amendment, required that there first 
be determined “the compensation which such officer or employee 
would receive under the provisions of any existing law, schedule, 
regulation, Executive order, or departmental order ” from which the 
percentage reduction as fixed by Executive order, not to exceed 15 
percent, was required to be deducted. As the conditions of the stat- 
ute were met in adjusting the salary rates of the employees mentioned 
in question 1, and if the 15 percent fixed by Executive order was 
actually deducted from their total or basic salary rate and indicated 
on the rolls covering the period February 1 to March 31, 1934, 
inclusive, question 1 is answered in the affirmative as to said em- 
ployees who were in the service on March 31, 1934. The fact that 
these employees were, during said period and/or are now, paid from 
alloted emergency funds, does not preclude adjustment of their sal- 
ary rates retroactively and prospectively pursuant to the amendatory 
statute. 

The employees mentioned in question 2 are understood to be those 
in group 4-B, whose compensation is subject to the terms of the Clas- 
sification Act as extended to the field service by section 2 of the 
Brookhart Salary Act (10 Comp. Gen. 216). These employees are 
not within the terms of section 23 of the act of March 28, 1934, 48 
Stat. 522, as follows: 

The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1982: Pro- 
vided, That the regular hours of labor shall not be more than forty per week ; 


and all overtime shall be compensated for at the rate of not less than time 
and one half. 
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See decision of April 6, 1934, A-54736, 13 Comp. Gen. 265, to the 
Public Printer, wherein it was stated as follows: 


Evidently the words “trades and corporations” appearing in section 23 of 
the act of March 28, 1934, supra, were intended to embrace net ouly all post 
tions or employments in the recognized trades and crafts and occupations of a 
similar character, but also supervisory and administrative positions and em- 
ployments the duties of which are entirely connected with, and dependent upon, 
the duties performed by the personnel in the trades, crafts, and similar oc upa- 
tions, the compensation of which ix subject to adjustment by wage bonrds or 
other Wage fixing uuthorities. See generally section 5 of the original Classifica- 
tion Act of March 4, 1923, 43 Stat. 1489, and 4 Comp, Gen. YUU; id. 959, 


However, deduction is not required from per annum employees for 
days on which no services are rendered due to the closing of the office, 
plant, or establishment for administrative reasons. Hence, if it be 
determined administratively to close the navy yards on Saturday to 
comply with said section 23 of the act of March 28, 1934, no deduction 
need be made from the per annum compensation of those administra- 
tive employees at the yards in group 4-L, or other administrative em- 
ployees not subject to the 40-hour week provision, for the Saturdays 
on which they are precluded from working solely because of the clos- 
ing of the yards. Question 2 is answered accordingly. 

In decision of April 6, 1934, A-54736, it was held as follows: 

* * * If the 40 hours ure distributed over 5 days of the week only, the 
Saturday half-holiday law becomes inoperative and the administrative office 
may, due to the exigencies of the service. include Saturday as one of the tive 


working days of the week either us to individual employees, gruups of employees, 
or the entire force (13 Comp. Gen. 57). 


Accordingly, questions 3 and 4 are answered in the negative. 

Referring to question 5, overtime compensation is payable to per 
hour, per diem, or pieceworkers of the naval establishment subject 
to the 40-hour week provision only on a weekly basis—that is, for 
work in excess of 40 hours per week—and no longer on a daily basis. 
See answer to question 5, decision of April 6, 1934, A-54736. 

Question 6 is answered in the negative. See answer to question 6 
in decision of April 6, 1934. 

In decision of April 6, 1984, A-54736, it was held as follows: 


The regular weekly compensation of employees of the Government Printing 
Office within the terius of section 23 of the act of March 28, 1934, for 40 hours is 
required to be the same puid for 48 hours per week as of June 1, 19382. There- 
fore, if the rate for a certain class of employees was $1 per hour, or $48 per 
week of 48 bours on June 1, 1932, the minimum rate payable under the new 
stutute for the same duties is arrived at by dividing $48 by 40 (the maximum 
pumber of hours now permitted), making a rate of $1.20 per hour, or $48 per 
week of 40 hours, less, of course, the required percentage reduction, While the 
reguiar hours of work of per annuum eniployees within the terms of section 23 
of the act of March 28, 1934, are require to be fixed at not to exceed 40 per 
week, whereas the regular bours previously may lave been 44 or 48 per week, 
the rate of compensation should remain on the same annual basix, the only ad- 
justment, if any, required being that necessary to pay an unvnual rate not lower 
than that received June 1, 1932, for the sume duties less the perceutuge redue- 
tion. Question 3 is ausweied accordingly. 
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The employees mentioned in question 7 are understood to be on 
part-time service only. Employees on part-time paid by the hour, 
day, or piece, subject to the 40-hour week provision, are entitled, for 
the time actually employed, to a rate of compensation per hour, per 
diem, or per piece, equal to the rate paid on June 1, 1932, for the 
same duties, plus 20 percent, if a full-time week on June 1, 1932, con- 
sisted of 48 hours, which is equivalent to 48 times the hourly rate for 
48 hours per week as of June 1, 1932, divided by 40, the rule stated 
in the quoted decision. No change is authorized in the present basis 
of computing the part-time compensation of per annum employees. 
The overtime compensation rate under section 23 of the act of March 
28, 1934, of employees paid by the hour, the day, or the piece, is the 
rate as thus computed plus 50 percent, which rate would be payable 
only for work in excess of 40 hours per week whether on Saturday or 
any other work day. Of course, the applicable percentage deduction 
is required to be made from such rates pursuant to the act of March 
20), 1933, as amended by section 24 of the act of March 28, 1934. 
Question 7 is answered accordingly. 

As questions 8 and 9 involve an application of the provisions of 
section 24 of the act of March 28, 1934, to appropriations for the 
fiscal year 1935, only, which are not available until July 1, 1934, 
answers thereto will be reserved for further consideration. 


(A-54569) 


OFFICERS AND EMPLOYEES CONTRACTING WITH THE 
GOVERNMENT 


A contract for the rental of typewriters for the use of the Burenu of Census, 
Commerce Department, negotiated and signed by a supervisor of census, 
both for himself individually and for the United States as contracting 
offer. is in contravention of section 41 of the Federal Criminal Cude, 
85 Stat. 1097, 

Contracts between the United Stntes and an employee to furnish a_ service 
the extent of. and the necessity for, which rests upon the determination 
of the contracting employee, are open to criticism irrespective of the 
bona fides with which the employee's determination muy be exercised, and 
cannot be sanctioned, 


Comptroller General McCarl to the Secretary of Commerce, April 13, 1934: 

Your attention is invited to a contract, C cc-2101, dated January 
2, 1934, whereby H. J. Thurman, Greensboro, N.C., supervisor of 
census of Second District of North Carolina, agreed to pay himself 
as rental for three typewriters from January 2, 1934, at the rate of 
$3 per month per typewriter. 

It appears from the abstract of agreement form 1036 that three 
equally low bids were received and that award was made by lot. 
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However, as previously noted the said H. J. Thurman, acting in 
his official capacity, contracted with himself as an individual for 
the rental of said equipment. 

Section 41 of the Federal Criminal Code, 35 Stat. 1097, provides: 


No officer or agent of any corporation, joint-stock company, or association, 
and no member or agent of any firm, or person directly or indirectly interested 
in the pecuniary profits or contracts of such corpuration, joint-stock compuny, 
assvciation, or firm, shall be employed or shall act as an officer or agent of 
the United States for the transaction of business with such corporation, 
joint-stock compuny, associition, or firm. * * *. 

It does not appear whether Mr. Thurman is in the typewriter 
business or only in this particular instance, but however that may 
be, the statute quoted does not prohibit an employee from contract- 
ing with the Government if he does not at the same time act as an 
agent of the Government in negotiating or signing the contract. It 
must be interpreted as prohibiting employees of the United States 
from acting for both the Government and the contractor. Contracts 
between the United States and an employee to furnish a service, the 
extent of and the necessity for, as in this case, which rests upon the 
determination of the employee are open to criticism irrespective of 
the bona fides with which the employee’s determination may be 
exercised and cannot be sanctioned by this office. Accordingly, you 
are advised that no payments are authorized under the said contract. 


If any payments have been made to Mr. Thurman under the said 
contract, proper steps should be taken to collect the amount so 
paid (5 Comp. Gen. 93). 


(A-54761) 
ADDITIONAL PAY—SOLDIER’S MEDAL 


The award of the soldier’s medal under section 11 of the act of July 2, 1926, 
44 Stat. 789, to an enlisted man of the Army for an act of heroism while 
serving as an enlisted member of the National Guard entitles him under 
section 13 of the act to additional pay at the rate of $2 per month from the 
date of enlistment in the Army. 


Comptroller General McCarl to Capt. J. H. Doherty, United States Army, 
April 17, 1934: 


There has been received by indorsement from the Chief of Finance 
dated April 3, 1934, your letter of March 15, 1934, requesting decision 
whether payment is authorized on a voucher transmitted therewith 
in favor of Private Thomas C. Hollick, Eighth Pursuit Group Head- 
quarters, United States Army, for additional pay as the holder of a 
soldier’s medal awarded him under the provisions of the act of 
July 2, 1926 (44 Stat. 789). 
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It appears that the soldier’s medal was awarded to Hollick by the 
Secretary of War September 11, 1933, by direction of the President 
for his act of heroism April 9, 1933, while a member of Troop B, 
One Hundred and Fourth Cavalry, Pennsylvania National Guard, 
and the recipient having enlisted in the United States Army August 
29, 1933, the question presented is whether he may be paid while so 
serving additional compensation at $2 per month authorized by 
section 13 of:the act of July 2, 1926. 

The act of July 2, 1926 (44 Stat. 789), provides: 


Sec. 11. Under such rules and regulations as he may prescribe the President 
is hereby authorized to present, but not in the name of Congress, a medal to be 
known as the “ Soldier’s Medal”, of appropriate design, with accompanying 
ribbon, to any person who, while serving in any capacity with the Army of the 
United States, including the National Guard and Organized Reserves, shall 
hereafter distinguish himself, or herself, by heroism not involving actual 
conflict with an enemy. 

No more than one Soldier’s Medal shall be issued to any one person; but for 
each succeeding deed or act sufficient to justify the award of the Soldier’s Medal 
the President may award a suitable bar, or other suitable device, to be worn as 
he shall direct. 

* . o 4 * * 

Sec. 13. Each enlisted or enrolled man to whom there shall be awarded the 
Distinguished Flying Cross or the Soldier’s Medal shall be entitled to additional 
pay at the rate of $2 per menth from the date of the act of heroism or extraordi- 
nary achievement on which the award is based, and each bar, or other suitable 
device, in lieu of the Distinguished Flying Cross or the Soldier’s Medal, as here- 
inbefore provided for, sha'l entitle him to further additional pay at the rate of 
$2 per month from the date of the act of heroism or extraordinary achievement 
for wh'ch the bar or other device is awarded, and said additional pay shall 
continue throughout his active service, whether such service shall or shall not 
be continuous. 


The language used in section 11 of the act of July 2, 1926, au- 
thorized under such rules and regulations as the President may pre- 
scribe an award of the soldier’s medal “to any person who while 
serving in any capacity with the Army of the United States, includ- 
ing the National Guard and the Organized Reserves ” shall hereafter 
distinguish himself or herself by heroism not involving actual con- 
flict with an enemy. 

The language of section 11 as a whole shows clearly that the Con- 
gress intended to include members of the National Guard when not 
a part of the Army of the United States as eligible for the soldier’s 
medal, and this is supported by the administrative interpretation of 
section 11 as contained in regulations made pursuant to and for the 
purpose of carrying the terms of the act into effect, A.R. 600-45, 
paragraph 12, dated August 8, 1932, providing: 


Noldier’s medal, to whom awarded.—a. The soldier’s medal will be awarded 
to the following persons who, subsequent to July 2, 1926, distinguished them- 
selves by heroism not involving actual conflict with an enemy: 

(1) All members of the Army of the United States. 
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» (2) All members of the National Guard not in the Federal service and of 
the Organized Reserves, including the Officers’ Reserve Corps and the Bulisted 
Reserve Corps, vot on active duty, under circumstances directly related to thelr 
attendance On occasivns of military duty, 


See, also, Executive Order No. 4576, dated January 28, 1927, and 
Executive Order No. 4601, dated March 1, 1927. 

The award of the soldier’s medal in this case appears to have been 
made for a conspicuous act April 9, 1933, while the claimant was a 
member of the National Guard not in Federal service. He is accord- 
ingly entitled under section 13 of the act of July 2, 1926, to addi- 
tional compensation at the rate of $2 per month from the date of his 
enlistment in the Army August 29, 1933, and payment of the voucher, 
if otherwise correct, is accordingly authorized. 


(A-53405), (A-54540) 
SPECIFICATIONS—RESTRICTIVE CONDITIONS—BIDS 


The clear purpose of section 3709, Revised Statutes, is to require advertise- 
ment of the needs of the United States to be in such terms as to permit 
full and free competition by all qualified bidders, in order thet the use 
of appropriations may be restricted to the acquiring of actual Govern- 
ment needs, to secure such heeds ut the lowest costs, and to guard against 
injustice, fuvoritism, collusion, graft, ete., in the transacting of the public 
business. 

The terms of section 3709, Revised Statutes, are not satisfied by advertised 
specifications for motor trucks which contain either such restrictive pro- 
Visions or such detail regarding mechanical construction. parts, ete., not 
shown to be necessary to meet the actual needs of the United States. ag 
to exclude from bid.ling and consideration all but the particular vehicle 
desired or all but the favored few. 

In the absence of specific statutory authority for a plan whereby motor ve- 
hicles fer the use of the Government may be acquired through the pur- 
chase of parts manufactured as the result of specifications permitting 
full and free competition by all these qualified for the manufacture of 
motor parts, and for the assembling thereof if not dene by the Govern- 
ment, there are for purchasing under section 3709. Revised Statutes, cont 
mercial makes of trucks without modification. If there is need for some 
particular and unusual Government use requiring a special type of equip- 
ment or construction differing from the commercial makes on the market, 
there should be disclosed in the specifications the job to be done, the par- 
ticular and unusual use involved. and there should be stipulated the 
texts to be required in order that there may be competition in provid ng 
the necessary equipment more economically, but the administrative office 
generally should not attempt to describe in the specifications the mechaui- 
cal detail thought to be required. 

Possibility of an advance in price does not justify accepting bids for motor 

vehicles for Government use irregularly made or so made as not to have 
afforded opportunity for full and free competitive bidding on the actual 
and disclosed needs of the Government. 

Where there has been delay in the acceptance of bids until the period stipu- 
lnted in the bids for acceptance has expired and the low bidders have 
refused to extend the period in which their bids may be accepted, appro- 
priations may not be ordinarily charged with the umount of higher bids 
for the delivery of the equipment. 

Metho! of distribution and/or places of delivery, that is. f.o.b. p'’ant and f.0.b. 
station nearest place of initial use, are factors properly for inclusion in 

apecificutions for bids on motor vehicles for the use of the Government. 
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Comptroller General McCarl to the Secretary of War, April 19, 1934 


Consideration has been given the various advertised specifica- 
tions transmitted with your letters of March 21 and 24, 1934, which 
may be tabulated as follows: 


Date adver- Date bids 


Inv. No. tisement opened 


Articles 


1-15-34 | 10 tractors. 
1-23-34 | 194 1%-T. trucks. 
1-23-34 | 834 1%-T. trucks. 
1-23-34 | 8 medium and one large passenger 
autos. 
398-34-78 1-22-34 | 2,055 1'4-T. trucks. 
8398-34-79 1-24-34 | 14 744-T. trucks. 
421 2%-T. trucks. 
398-34-80 1-23-34 | 53 5-pass. autos. 
424 \4-T. trucks. 
398-34-83 1-13-34 1-29-34 | 371 \%-T. trucks. 
; 12 pass. trucks. 
242 1\%-T. trucks. 
180 114-T. trucks. 
3898-34-84 1-31-34 | 841 \%-T. trucks. 
398-34-85 1-16-34 1-31-34 | 2\4-T. trucks. 


While the bids were submitted and opened late in January, there 
has been much delay in action thereon due largely to certain grand 
jury and congressional investigations, protests, etc., and the record 
submitted by you has been examined to determine whether the appro- 
priation proposed to be charged may now lawfully be so employed 
in the circumstances appearing. 

The major difficulties arise from the specifications employed in 
soliciting bids. They are, as to euch class of vehicles under consider- 
ation, in much detail. In such detail, in fact, as to mechanical con- 
struction, parts, etc., as to afford room for the frequently asserted 
criticism that through so stipulating as to nonessential mechanical 
elements competition is practically eliminated and award made cer- 
tain for a particular product. 

This is not a new difficulty. Rather, it seems an ever-growing one. 
The tendency toward minuteness in stipulating what will be accept- 
able in mechanical construction, etc., has been increasingly apparent 
during recent years. In the earlier stages this seemed attributable 
to an administrative wish to standardize to the extent possible with- 
out legislative authority. Later it seemed a plan to encourage in- 
dustry to build standard equipment more in conformity with the 
engineering view of administrative officials. It is now openly as- 
serted that it is due in some measure, at least, to high-pressure sules- 
manship and a purpose to favor particular concerns., 
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Whatever may be the reason the tendency is in the wrong direc- 
tion if the Government is to continue to look to industry to meet its 
needs through supplying automotive equipment assembled in whole 
or in substantial part. 

It is appreciated that the problem is not free from administrative 
difficulties and that there is responsibility to secure automotive 
equ.pment that will reasonably serve the Government’s needs. But 
this responsibility must be discharged within the law and it is known 
to all that appropriations are available only to acquire that which is 
needed, as distingu:shed from that which may be desired, and that 
section 3709, Revised Statutes, requires such need be so described 
as to permit full and unrestricted competition in bidding thereon, 
with award to the lowest responsible bidder. 

The clear purpose of the law in this regard is to restrict the uses 
of appropriations to the acquiring of actual Government needs; to 
secure such needs at the lowest cost; and to guard against injustice, 
favoritism, collusion, graft, etc., in the transacting of the public 
business, 

Through stipulating in sufficient detail as to mechanical construc- 
tion, parts, etc., there can be excluded from bidding and considera- 
tion all but the particular vehicle desired, or by employing slightly 
less detail the field can be so restricted as to exclude all but the 
favored few with opportunity resulting for collusion and excessive 
prices. So stipulating actually operates (1) to prefer a particular 
vehicle or type of vehicle to the disadvantage or exclusion of other 
standard types possibly equal or superior in actual operation on the 
particular work to be done, to the vehicle or type of veh:cle so pre- 
ferred, or (2) to require deviation from standard types by exacting 

‘changes in mechanical construction; requiring inclusion of other 
devices; exclusion of certain parts standard to the part.cular type for 
which designed; or substitution of other parts or devices for such 
standard parts, as per specification dictation, or, when carried to 
its fullest extent (3) to abandon standard types and require con- 
struction in accordance with Government specifications. 

The first is clearly contrary to law, violates every purpose of the 
applicable law, and makes possible commission of every wrong 
intended to be prevented. 

The second is as objectionable as the first in its possibilities for 
restricting competition, permitting favoritism and other wrong- 
doing, but lacks the single virtue possible under the first—the likeli- 
hood that the vehicle acquired will in all probability be one of the 
standard types developed by competent automotive engineers and 
successfully serving in commercial uses and thus will actually oper- 
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ate. The automotive industry has advanced to such state that there 
are now many standard types or makes, trucks and passenger-carry- 
ing vehicles, constantly and satisfactorily serving the public in 
large numbers, and many of each type in uses extraordinarily 
severe. The specifications to which these vehicles are built have been 
worked out and adopted after exhaustive research and tests by the 
best automotive engineers in the world. They are not, of course, 
identical in construction or design. Competition has required con- 
stant progress, constant improvement, but each standard type has 
undoubtedly been planned and developed with each part so devised 
and constructed as to produce the best result in association with 
ether parts likewise devised and constructed in harmony with the 
basic plan. These many parts when assembled into a vehicle give 
effect to the basic plan and, if the plan be well conceived, there is 
produced a balanced whole to compete with like efforts of other 
equally capable engineering talent designed to accomplish similar 
results and to serve the public at least equally well, but possibly 
employing different basic plans. While the many parts employed 
together and as intended produce a balanced whole, it does not neces- 
sarily follow that certain parts selected from one standard type will 
give equally satisfactory results if employed in another standard 
type, and even if such method of stipulating mechanical construc- 
tion, particular parts, etc., were otherwise unobjectionable, such 
method deprives the Government of opportunity to benefit by the 
best that automotive engineers employed by industry are accom- 
plishing in the building of balanced vehicles designed to give such 
long, satisfactory and economical service as to deserve public ap- 
proval and wide use. Furthermore, such method provides insufficient 
assurance that equipment so constructed will successfully and satis- 
factorily function or perform the work required to be done. 

As to the third, this office has heretofore suggested that if the 
War Department cannot acquire its actual needs in automotive 
equipment through so describing the particular or character of work 
to be performed and stipulating such tests as may be reasonably 
necessary to establish ability to perform, economy of operation, and 
other material considerations, and then permitting full and free com- 
petition thereon, as required by law, that is, so as to permit bidding 
and submission for tests with respect to all standard types of the 
particular class of vehicle involved, consideration might be given to 
devising a plan whereby the Department would accept full responsi- 
bility through stipulating all mechanical and construction details 
and secure full competition on the building of assembled equipment 
constructed to such specifications or on the several parts with assem- 
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bling to be done by the Government. While to employ such a plan 
would require specific legislative authority, if there actually is 
inability to so describe the need—the character of work on which the 
vehicles are to be employed—and to prescribe tests whereby to 
determine the matter of ability to perform as required to do the 
work, and so as to permit competitive bidding to supply such need, 
bidding by all legally qualified to bid and with respect to all stand- 
ard types of the particular class involved, with testing as afore- 
said, then perhaps the condition should have the consideration of 
the Congress. 

It is possible, of course, that for some particular and unusual 
Government use a special type of equipment or special type of con- 
struction may be necessary, but in such case it is the job to be done— 
the particular and unusual use involved—that is for disclosing in 
order that there may be competition in providing the necessary 
equipment most economically. It is needlessly hazardous and not 
in the public interest for administrative officials to assume the 
responsibility of determining in advance and stipulating the intri- 
cacies of mechanism and construction that alone will be acceptable. 
Then, too, the matters of ever-changing personnel and the divergence 
of views frequently arising between the groups representing the 
different branches of the military service, possibly necessitating 
compromises, no doubt would operate to place the War Department 
at some disadvantage in attempting to take the place of or to com- 
pete with long established and highly efficient engineering offices 
maintained by the industry and provided every means and facility 
necessary to accomplishment of the best engineering results. 

In connection with an effort apparently intended to restrict and 
discourage the stipulating of nonessentials in specifications for 
trucks, passenger-carrying motor vehicles, etc., there was worked 
out by a group of administrative officers, who secured, it is under- 
stood, the advice of eminent automotive engineers, certain specifica- 
tions which were issued as Standard Specifications KKK-T-701, 
on December 13, 1932, effective June 15, 1933. While apparently 
in unnecessary detail in some respects, yet evidently a long step 
toward section 3709, Revised Statutes, this office felt justified in 
encouraging adoption, hopeful not only to better existing conditions 
but to assist a tendency which seemed moving in the right direction. 
There is needed but a glance to see how little was the influence 
exerted by Standard Specifications KKK-T-701, over the specifi- 
cations drafted and employed in the instant matters. 

In inviting bids in the matters here under consideration there was 
not described the work or even the general character of the work 
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to be performed by use of the automotive equipment to be purchased, 
nor were tests provided for whereby to ascertain whether veh-cles 
tendered would do the work, or which would operate thereon most 
economically. Rather there were stipulated in considerable detail 
matters of mechanical construction, parts, devices, etc., with no 
facts’in relation to the work to be done, or otherwise, showing need 
or justification therefor, and thus there was for bidding upon the 
administrative conclusion as to how the equipment should be con- 
structed rather than on automotive equipment that would most 
economically, and surely, serve the actual need. 

It was certain of the restrictive stipulations appearing in these 
specifications, especially for the smaller-type vehicles, that supplied 
the basis for recent accusations, that by so stipulating no public 
interest was served but rather competition was defeated and certain 
private interests were favored. While a grand jury investigation 
resulted in no indictments, and it is thus to be accepted, there was 
found no criminal intent; so long as such method of stipulating is 
continued, there remains the basis for criticism—and this in addition 
to the legal objections hereinbefore pointed out. 

It has been administratively suggested that rejection of bids and 
readvertising will result in higher costs due to the fact that prices are 
on the advance. While the needs of the Government are to be ac- 
quired most economically, what is “ most economically ” is for ascer- 
tainment by open and unrestricted competitive bidding on the actual 
and disclosed need. While prices may have advanced since the bid- 
ding to the extent there was not afforded opportunity for full com- 
petitive bidding on actual and disclosed needs, there seems available 
no sure means of ascertaining what better bids might have been se- 
cured or may now be secured other than through readvertising on a 
proper and lawful basis. 

A saving made in some circumstance may ultimately prove to be 
an expensive economy. 

The delays that have occurred since the bidding have been due to 
public necessity—grand jury and congressional investigations. The 
60-day period originally reserved for action on such bids expired long 
ago. Certain of the bidders submitted a 15-day extension and upon 
the expiration thereof, at least some of them, it is understood, made 
a further extension, and it is assumed these extensions are now avail- 
able. These extensions, while possibly made with the best of intent, 
do not tend to support the administrative view that readvertising will 
result in higher costs. But aside from conjecture as to what the re- 
sult of rebidding on proper submissions will be, no good reason is 
seen why the industry should be required to absorb increased costs 
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due to delays occasioned by specifications bringing about grand jury 
and congressional investigations. 

An analysis of the submitted records discloses that certain of the 
specifications produced no bids complying therewith, thus necessi- 
tating readvertising. 

_In other instances the low bid has not been extended so as now to 
be available. While certain low bids appear to be administratively 
regarded as for rejection due to improper conduct on the part of an 
agent, but not apparently involving the price bid, and, in this con- 
nection accepting such view as justified, the fact remains that the 
bids were low. Acceptance of any bid remaining, even if now avail- 
able through extension, would be, on the present record, an excessive 
use of the appropriation. 

Your letter of April 9, 1934, with respect to other contemplated 
purchases, advises that one restrictive provision appearing in certain 
of the specifications here involved has been administratively deter- 
mined as unnecessary and “ will no longer be included in specifica- 
tions for motor vehicles.” 

In other instances it appears the administrative purpose to reject 
low bids and accept higher bids apparently because of the failure of 
low bidders to agree to changes in their standard types as required 
by the specifications—for which requirements there appear of record 
no justifying reason, no need of the service. 

Certain of the passenger-carrying motor propelled vehicles in- 
volved appear to call for payments in excess of the limit fixed by the 
Economy Law, section 3 of the act of March 3, 1933, 47 Stat. 1513. 

Bids upon tractors appear identical in amount, and this after one 
rejection for that reason and readvertising. In this connection 
there appears for your consideration whether there are facts for 
reporting by you to the Federal Trade Commission and/or the De- 
partment of Justice as involving possibly violation of the antitrust 
laws or section 3 of the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 196. 

With respect to the matter of permitting separate bids for chassis 
and truck bodies with an alternate for furnishing the truck complete, 
which has been a subject of protest, you have reported: 

The War Department is giving careful consideration to the matter of issuing 
calls for alternative bids for furnishing truck chassis and bodies separately. It 
is questionable whether such procedure, if adopted, will reduce the ultimate 
cost to the Government of the completed vehicle. Inspection costs will be greatly 
increased and additional steps will be required preliminary to quantity produc- 
tion, such for example as the furnishing of a sample chassis and body assem- 
bled as a complete vehicle in order to demonstrate that these two units are 


adapted to each other. The practice and experience of the Post Office Depart- 
ment in this connection is of value and is being utilized by the War Department. 
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However, the practical problems of the two departments are essentially different 
and the whole matter is one requiring further study, with a view to its possible 


adoption in future purchases. 

It would seem that one way, and possibly the sure way, to secure 
the information necessary to cost ascertainment would be to request 
and secure bids on such basis, and therefrom determine whether 
the assembling costs involved would leave to the Government any 
margin of advantage over acquiring the trucks complete. 

There seems, also, a possibility of effecting a saving in some in- 
stances through requiring alternate bids with respect to delivery; 
that is, f.o.b. plant and f.o.b. station nearest place of initial use. 
Where it has been determined approximately where the vehicles 
to be acquired are to be used, it would seem that methods of distribu- 
tion or delivery might be such and possibly so varied that in some 
instances the low bid would be one including delivery; while in 
other instances, f.o.b. plant would be most advantageous. 

This office may not allow credit for payments made on awards 
based upon specifications containing stipulations of the nature herein 
discussed, unless each such stipulation be fully justified of record here 
by facts arising from the public need. It necessarily follows that on 
the record now here it must be held that the appropriation proposed 
to be charged is not available for payments resting upon the speci- 
fications employed and the bids submitted thereon. If it is believed 


any of the specifications may be so justified, the facts, upon submis- 
sion, will be given prompt consideration. 


(A-54538) 
PRINTING AND BINDING 


Printing for the Federal Civil Works Administration procured in the District 
of Columbia, but not from or through the Public Printer, is in contravention 
of the act of March 1, 1919, 40 Stat. 1270, and the act of February 28, 1929, 
45 Stat. 1400, and payment therefor is not authorized from public funds. 
The authorization from the Joint Committee on Printing for field printing 
extends only to printing procured elsewhere than in the District of Colum- 
bia and for the exclusive use of the field service. 


Comptroller General McCarl to the Administrator of the Federal Civil Works 
Administration, April 19, 1934: 


There have been submitted to this office for preaudit six vouchers 
proposing payment to the National Capital Press, Inc., for printing. 
Four of the vouchers nos. 422, 423, 672, and 778 had been previously 
submitted for preaudit and returned without certification as there 
appeared no authority to procure printing in the District of Columbia 
other than from or through the Public Printer. It is stated in 
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memoranda now attached to the vouchers and signed by the chief 
clerk that as to vouchers 422, 423, 672, and 778, the need for the print- 
ing was not determined until after the closing hour of the Govern- 
ment Printing Office, and that “a representative of the National 
Capital Press being the only local printer whose home telephone 
number was known to this (his) office, the printing was awarded to 
that company.” In the case of voucher 953, the award is said to have 
been made to the National Capital Press because it was in possession 
of the plates. The same explanation is given as to the first item on 
voucher 967; as to the second item it is said that the short notice 
would not permit securing printing done under the procedure out- 
lined by law. 
Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides: 


That the Joint Committee on Printing shall have power to adopt and employ 
such measures as, in its discretion, may be deemed necessary to remedy any 
neglect, delay, duplication, or waste in the public printing and binding and the 
distribution of Government publications: * * * . Provided further, That on 
and after July 1, 1919, all printing. binding, and blank-book work for Congress, 
the executive office, the Judiciary, and every executive department, independent 
ollice, and establishment of the Government, shall be done at the Government 
Printing Ollice, except such classes of work us shall be deemed by the Joint 
Committee on Printing to be urgent er necessary to have done elsewhere than in 
the District of Columbia for the exclusive use uf'any field service outside of suid 
District. 

The act of February 28, 1929, 45 Stat. 1400, contains the following 
provision : 

* * * That hereafter such printing, binding, and blank-book work author- 
ized by law, as the Public Printer ix not alle or equipped to do at the Govern- 
ment Vrinting Office may be preduced elsewhere under contracts mude by him 
with the approval of the Juiut Committee on Printing. 

Under date of January 15, 1934, the chairman of the Joint Com- 
mittee on Printing furnished this office a copy of authorization dated 
December 4, 1933, and addressed to the Administrator, Federal Civil 
Works Administration, approving the estimate of $50,000 for field 
printing, A-52481, January 29, 1934. It will be noted that the only 
exception to the mandatory requirements of section 11 of the act of 
March 1, 1919, supra, is such class of work as shall be deemed by the 
Joint Committee on Printing to be urgent or necessary to have been 
done elsewhere than in the District of Columbia for the exclusive use 
of any field service outside of the District of Columbia; that is to say, 
the printing excepted is such as is to be produced and used outside 
of the District of Columbia (7 Comp. Gen. 680). Neither the statute 
cited nor the approval of the Joint Committee on Printing for field 
printing for your administration, therefore, permitted such printing 
to be done in the District of Columbia. As the printing involved in 
the vouchers submitted for preaudit was not procured from or 
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through the Public Printer, payment therefor would contravene the 
law (8 Comp. Gen. 670). See, also, the Consolidated Supply Co. v. 
United States, 59 Ct. Cls. 197. 





(A-54670) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT IN THREE 
LOTS 


Where an officer in the Army turned over to the Quartermaster Department 
his personal effects not exceeding his authorized change of station allow- 
ance for shipment in three lots, he is entitled to have them shipped at 
public expense, provided the aggregate cost does net exceed that of a 
like weight in one lot from the old permanent stution to the new perma- 
hent station, 

There is no actual increased cost incurred for shipment of the baggage of an 
offver in the Army by Army transport, and such cost is not an element 


for consideration in the cause of shipments between points on the west and 
east cousts of the United States, 


Decision by Comptroller General McCarl, April 23, 1934 

There is for consideration the question as to the amount properly 
for collection from Col. Richard H. McMaster, F.A., United States 
Army, on account of the shipments made on Government bills of 
lading of his household goods and personal effects incident to 
permanent change of station from Fort Lewis, Wash., to Omaha, 
Nebr., under paragraph 4, Special Orders No. 87, War Department, 
dated April 13, 1932, as amended by paragraph 1, Special Orders 
No. 173, War Department, dated July 23, 1932. 

Colonel McMaster turned over to the Quartermaster Department 
his personal effects for shipment in three lots. The primary ship- 
ment, consisting of 9,105 pounds of household goods and 1,450 
pounds of professional books, was consolidated with the effects of 
other officers and shipped on B/L WQ-3688, dated April 29, 
1932, from Fort Lewis to San Francisco, at a cost of $90.22. They 
were transported from San Francisco to Brooklyn by the U.S.A.T. 
St. Mihiel, without charge, thence to Omaha on B/L WQ-488229, 
dated August 3, 1932, as a minimum carload of 12,000 pounds at 
$1.53 per hundredweight, or $183.60. A piano weighing 965 pounds 
was shipped from Winnsboro, S.C., to Omaha on B/L WQ-437190, 
dated September 8, 1932, at a cost of $27.94, and 421 pounds of 
household goods were shipped from New Cumberland, Pa., to 
Omaha on B/L WQ-365451, dated September 8, 1932, at a cost of 
$8.88. 

The weight of the three shipments was within the authorized 
change of station allowance of 11,000 pounds for a colonel. There 


82108°—34— —20 
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has been collected from the officer excess cost by reason of the ship- 
ments made from points other than the old station $5.50, computed 
as follows: 


B/L 437190-9/8/32-Winnsboro, 8.C., to Omaha, Nebr., 965 Ibs. @ 
$2.895 per ewt 

B/L 364438-4/29/32-Ft. Lewis, Wash., to San Francisco, Culif., 
lbs. @ 76¢ per cwt 

Army Transport: 10,550 @ $1.50 per cwt 

B/L 488229-8/3/32-Army Base, Brooklyn, N.Y., to Omaha, Nebr., 10,550 
as 12,000 Ibs. @ $1.53 per cwt 

B/L 365451-9/8/32-New Cumberland, Pa., to Omala, Nebr., 421 Ibs. 
@ $2.11 per cwt 


Maximum Government proportion based on cost if shipped in one lot 
from list permanent station at Fort Lewis, Wush., to new station 
at Omaha, Nebr.: 
To Sun Francisco, 11,936 lbs. @ 76¢ per cwt 
Army transport, 11,936 lbs. @ $1.50 per ewt 
New York tu Omalia, 11,936 as 12,000 lbs. @ $1.53 per cwt_- 183. 60 
—— 453.35 


ORE RIN TREE OI hii ee i ntintiitittinn gent 5. 50 


Under the rule stated in the decisions of March 15, 1929 (8 Comp. 
Gen. 490), and August 6, 1930 (10 Comp. Gen. 58), and giving 
application to the provisions of paragraph 10b, Army Regulations 
80-960, the officer is entitled to shipment of his authorized allowance 
from his last permanent station, Fort Lewis, Wash., to his new 


permanent station, Omaha, Nebr., or from any point to any point 
provided the aggregate cost does not exceed that of a like weight, not 
exceeding the authorized change of station allowance in one lot from 
the old permanent station to the new permanent station. 

The above statement of account includes an item of $158.25 as a 
part of the actual cost of the shipment made from the old to the new 
station by rail, water and rail. In the decision of February 27, 1933, 
A-47883, it was, in effect, held that in determining the constructive 
cost of a shipment of a like weight from a foreign duty station, in 
that case Manila, P.1., to a point in the United States necessarily 
involving a long haul by water and a short haul by rail, the rate 
prescribed in Circular No. 23, War Department, dated April 18, 
1929, was an element for consideration and should be included in the 
computation. Such rule is, however, not properly for application in 
the case of shipments between points on the west and east coasts. 
There is no actual increased cost incurred for shipment of the bag- 
gage of an officer by Army transport. If the cost of shipment by 
transport were treated as an element as set out in the above account, 
the routing of the shipment from Fort Lewis to Omaha would neces- 
sarily be overland as a carload minimum of 20,000 pounds at $1.52 
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per hundredweight, and the entire cost of the two subsequent ship- 
ments made to the ultimate new station, Omaha, would be excess. 
The computation in the case of the shipments of Colonel McMaster’s 
effects is properly made as follows: 


B/L 364438-4/29/32, Ft. Lewis. Wash., to San Francisco, 10,555 pounds 





Te inn cit etetin patndihdenhtaiiinantaenetnn den aphiesamineeec meme nen $80, 22 
B/L 488229-8/3/32, Army Base, Brooklyn, N.Y., to Omuha, Nebr., 10,555 
ney SN Saree: SOU eS NO OU occa irene wp agence mpmeenmert 183. 60 
B/L 487190-9/8/32, Winnsboro, S.C., to Omaha, Nebr., 965 Ibs. @ $2.895 
I IS ascites tain acevo areal elnmclpaeiieaP tans lan cotinine sheep esti eter ep chemin 27. 94 
B/L 365451-9/8/32, New Cumberland, Pa., to Omaha, Nebr., 421 lbs. @ 
ee isd ee ae ee eee ieinwintgteoanbonsadccnen 8. 88 
300. 64 
Less cost if shipped in one lot from old permanent station, Ft. 
Lewis, Wash., tv new permanent station Omaha, Nebr. : 
Ft. Lewis to San Francisco, 11,941 Ibs. @ 76¢ per cwt_----- $90. 75 
Army Base, Brooklyn, to Omahu, 11,941 lbs. as 12,000 Ibs. 
ee UE I ccc necasercigenhecaiepcad dotiahnrnccinigenintnigaltantencttches 183. 60 
——. 274. 35 
ERR BORED BOR CR cic ateeti vith niznctiinnicirrtineaiamstama bitten 26. 29 
ES Re i EL RE Le ER 5. 50 
ne Bi COI a bi icici limiiicipanimnsinnineion 20. 79 


There is properly for collection from Colonel McMaster a balance 
of $20.79. 


(A-5473€) 


COMPENSATION—40-HOUR WEEK—GOVERNMENT PRINTING 
OFFICE 


The old rate of compensation as for a 48-hour week and for overtime on a dally 
basis was payable for the portion of the week running on March 28, 1934, 
and prior thereto, in this case Monday and Tuesday, March 26 and 27, and 
the rate of compensation adjusted on the basis of the 40-hour week is 
payable for the remaining number of hours worked during the period 
March 28 to 31, inclusive, with overtime pay for the number of hours, 
if any, worked during said 4-day period in excess of (4/6 of 40) 26% 
hours. 

For employees whose regular tour of duty of 40 hours per week does not 
include Sunday, and who are not paid on an annual basis, work on Sunday 
performed in an emergency should be regarded as overtime within the 
meaning of section 23 of the act of March 28, 1934, 48 Stat. 522, and paid 
for at the rate of time and one half. If the regular tour of duty of 40 
hours per week for an employee or group of employees is established 
administratively to include Sunday, only the regular rate of compensation 
on a 40-hour week basis would be payable for work on Sunday. 

The legal holidays mentioned in the act of January 12, 1895, 28 Stat. 607, 
should be included as a part of the 40-hour week for employees of the 
Government Printing Office. Employees who are not required to work 
on said holidays are, nevertheless, entitled to their regular compensation 
for the day, and employees not paid on an annual basis who are required 
to work on said holidays are entitled, for the time worked on such days, 
to be paid at their regular rate of compensation in addition to the regular 
pay for the holidays. 
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Annual leave granted with pay is synonymous with work and a part of the 40 
hours per week, 


Comptroller General McCarl to the Public Printer, April 23, 1934: 

There has been received your letter of April 9, 1934, as follows: 

Your decision is requested: on the following questions arising in connection 
with section 23 of Independent Oflices Appropriation Act for fiscal year 1925: 

1. By the time the effective date of above legislation had been definitely 
determined through your decision of April 6, 1934, the pay roll for period 
March 16 to 31, 1934, had been completed and paid under procedure required 
by the Saturday balf-holiday law. In the application of section 23, supra, is 
an adjustment required of that pay roll insofar as Murch 29 to 31, inclusive, 
is concerued; if so, what is the udjustment and the munner in which it shall be 
made? 

2. Under authority of act of June 7, 1924 (U.S.C., title 44, sec. 40), time 
heretofore actually worked on Sundays and legal holidays hus been cou- 
sidered as overtime and paid at time and one-half rate. In the application 
of section 23, svpra, is such time to be considered as overtime regardless of 
whether or not 40 hours has been worked in the week concerned; or is such time 
worked on Sundays and legal bolidays a part of the 40 hours to be worked in 
one week before any evertime may be paid? 

3. An employee works 8 hours each day Monday to Thursday, inclusive, is 
on leave with pay 8 hours on Friday, and by an emergency is required to work 
§ hours on Saturday. all in the same week, Is he to be paid at the rate of 
time and one-half for the Saturday work, although he has actually worked 
only 40 hours but was in a pay status 48 heurs; in other words, is leave 
granted with pay synonymous with work, and therefore a part of the 40 hours 
required to be worked in one week before overtime may be paid? 


In decision of April 6, 1934, A-54736, 13 Comp. Gen. 265, it was 
held in answer to question 8, that section 23 of the act of March 28, 
1934, 48 Stat. 522, establishing a 40-hour week “ must be regarded as 
effective from and after the date of the act, March 28, 1934.” That 
is to say, the act was effective on Wednesday, March 28, 1934, the day 
of its enactment, and thereafter. 

The terms of the section were applicable, therefore, during the 
fractional part of the week administratively fixed for pay purposes 
running on March 28, 1934, and terminating thereafter; in this case 
for the period March 28 to 31, inclusive. The old rate of compensa- 
tion as for a 48-hour week and for overtime on a daily basis, was 
payable for the portion of said week prior to March 28, 1934, in this 
case for Monday and Tuesday, March 26 and 27. The rate of com- 
pensation adjusted on the basis of the 40-hour week, computed in ac- 
cordance with the rule stated in decision of April 6, 1934, would be 
payable for the remaining number of hours worked during the pe- 
riod March 28 to 31, inclusive, with overtime pay for only the number 
of hours, if any, worked during said 4-day period in excess of (four 
sixths of 40) 2624 hours. It is understood the employees on full 
time worked 8 hours on Wednesday, Thursday, and Friday, March 
28, 29, and 30, and 4 hours on Saturday, March 31, or a total of 28 
hours. Referring to the example stated in decision of April 6, 1934, 
an employee who received $1 per hour on June 1, 1932, is entitled to 
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the rate of compensation of $1.20 per hour for 24 hours worked on 
Wednesday, Thursday, and Friday, March 28, 29, and 30, and 2% 
hours worked on Saturday and to the rate of ($1.20+0.60) $1.80 
per hour for the remaining 114 hours on Saturday as for overtime. 
Question 1 is answered accordingly. 

Referring to question 2, it is not stated whether Sunday is a part 
of the regular tour of duty of any employee of the Government 
Printing Office. Sunday has never been regarded generally as a 
workday but as a special day for which overtime compensation has 
been paid to per diem employees. For employees whose regular tour 
of duty of 40 hours per week does not include Sunday, and who are 
not paid on an annual basis, work on Sunday performed in an emer- 
gency should be regarded as overtime within the meaning of section 
23 of the act of March 28, 1934, and paid for at the rate of time and 
one half. If the regular tour of duty of 40 hours per week for an 
employee or group of employees is established administratively to 
include Sunday, only the regular rate of compensation on a 40-hour 
week basis would be payable for work on Sunday. The legal holi- 
days mentioned in the act of January 12, 1895 (28 Stat. 607) should 
be included as a part of the 40-hour week for employees of the 
Government Printing Office (12 Comp. Gen. 21; decision of Jan. 25, 
1934, A-53169). Employees who are not required to work on said 
holidays are nevertheless entitled to their regular compensation 
for the day, and employees not paid on an annual basis, who are 
required to work on said holidays are entitled, for the time worked 
on such days, to their regular rate of compensation (not “time and 
one half”) in addition to the regular pay for the holidays. Ques- 
tion 2 is answered accordingly. 

Referring to question 3, annual leave granted with pay is synony- 
mous with work and a part of the 40 hours per week. In the example 
stated the employee would be entitled to compensation as for over- 
time at the rate of time and one half for the work on Saturday. 


(A-54676) 
TAXES—DISTRICT OF COLUMBIA—REFUNDS 


The authority to refund taxes erroneously collected by the District of Columbia 
is by law vested in officials of the government of the District of Columbia 
and their determination as to whether certuin taxes have been erroneously 
collected is a matter not subject to review by the General Accounting Oftice. 

Taxes assessed and collected according to law are not erroneously collected and 
there would appear to be no authority for refunding taxes so collected in 
ease it should be determined later that reports upon which the assessments 
were based had been falsely and fraudulently prepared by the taxpuyer. 








298 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, April 26, 1934: 


There has been received your letter of March 30, 1984, in which 
you request to be advised whether taxes assessed, levied, and collected 
from the Park Savings Bank, now in receivership, may be legally 
refunded, it being alleged by the receiver that they were erroneously 
paid, 

The question of refunding taxes collected by the District of Colum- 
bia has been considered by this office heretofore. In a letter of Feb- 
ruary 15, 1928, A-20296, relating to refund of taxes paid to the Dis- 
trict of Columbia by the American Security & Trust Co., it was said 
that the duties of assessing and collecting taxes in the District of 
Columbia are imposed by law on officials of the government of the 
District of Columbia and their determination as to whether a tax 
shall be assessed in a given case or as to the amount that shall be 
assessed are matters regarded as not subject to review by this office, 
and, accordingly, it was stated that no authoritative decision as to 
the legality of the proposed refund would be attempted but, in view 
of the different opinions appearing from the record to exist, the mat- 
ter would be given consideration by this office on the basis of an ad- 
visory opinion only. In a letter of May 26, 1932, A-42025, 11 Comp. 
Gen. 449, the lack of jurisdiction was again suggested and the rule 
of the former case was followed. What was said in the two cases 
then is equally applicable to the question presented here and, there- 
fore, this case will be considered on the same basis. 

It appears from the record that for the fiscal year ending June 
30, 1924, and each of the eight succeeding years, the Park Savings 
Bank, through its cashier, made report under oath to the Board of 
Personal Tax Appraisers as to the amount of gross earnings and 
the amount of interest paid its depositors for the preceding fiscal 
year; that based upon such report, the Board of Personal Tax Ap- 
praisers assessed the taxes which were paid to the Collector of 
Taxes for the District of Columbia, and that subsequently, on July 
13, 1933, there was appointed for said bank by the Comptroller of 
the Currency a receiver, who has caused an audit of the books of 
the bank to be made, which, if correct, would show that the report 
of the bank for each of the years in question made to the Board of 
Personal Tax Appraisers, was incorrect and false and represented 
the gross earnings less interest paid to depositors as being greater 
than they actually were, as a result of which, the taxes assessed 
and collected were in excess of what would have been due and 
payable in case the reports had been correctly made. 
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Section 762, title 20, District of Columbia Code, insofar as is 
applicable here, provides: 

Incorporated savings banks paying interest to their depositors shall, through 
their president or cashier, make report under oath to the board of personal 
tux appraisers on or before the first day of Ausust in each year us to the 
amount of their gross earnings, less the :»mount paid as interest to their de- 
positors for the preceding year ending June thirtieth, and shall pay thereon 
to the collector of taxes of the District of Columbia four per centum per annum, 


(July 1, 1902, 32 Stat. 619, ¢. 1352, sec. 6, par. 7; Apr. 28, 1904, 33 Stat. 564, 
¢e. 1815.) 


Section 821, title 20, District of Columbia Code, provides: 


Tazres erroneously paid to be refunded.—The commissioners are hereby au- 
thorized and instructed to cause all taxes erroneously puid in the District of 
Columbia to be refunded by the proper accounting and disbursing officers of said 
District, upon the certificate of the colle-tor of such erroneous payment, which 
certificate shall state the nature of the error, the name of the person or persons 
by whom such excessive payment was made, and such other particulars as may 
be necessary to satisfy the accounting officers that such claim for reimburse- 
ment is just and equitable; and the said accounting and disbursing offi ers shall 
pay all moneys so refunded out of, and charge the same to, the fund which was 
credite:l with the erroneous payment. (Leg. Assem., Jan, 19, 1872, ¢. 31, sec. 1, 
p. 52; June 20, 1874, 18 Stat. 116, ¢, 337, sec. 2.) 

It will be noted that the law provides for the assessment and collec- 
tion of taxes upon savings banks based upon a report made by the 
bank through its president or cashier under oath and for the refund- 
ing thereof only when erroneously paid and upon the certificate of 
the collector of such erroneous payment setting out the nature of the 
error and such other particulars as may be necessary to satisfy the 
accounting officers that the claim for reimbursement is just and equi- 
table. The report required was made by the proper officer of the 
bank; the board of Personal Tax Appraisers made the assessment 
based upon the report and the tax was collected accordingly. All 
that is required by law in such cases was done and the procedure 
followed in making the assessment and collecting the taxes was 
strictly according to law and there was no other legal procedure 
provided in such cases. 

It is contended by counsel for claimant that the audit made by 
the certified public accountant is correct and that the reports of 
the bank made under oath are incorrect and, consequently, the tax 
paid was in excess of the amount the District of Columbia was 
entitled to receive and should be refunded for the benefit of the 
depositors. The reports to the Board of Personal Tax Appraisers 
were made by the proper official of the bank at the close of each 
year; he was the person having custody of the records made by him 
or under his supervision and if they were honestly made, argument 
that an audit made several years later was more accurate, would be 
futile. If the reports were not made in good faith but were false 
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and fraudulent and made for the purpose of misleading the public 
as to the prosperity of the bank, it is altogether probable that the 
records were so kept and falsified that a correct audit, several years 
later or at any time, would be impossible. The accuracy of the 
audit is practically refuted by the auditor for the District of 
Columbia in his letter of March 13, 1934, in which he pointed out 
a number of irregularities and discrepancies. The action of the 
Board of Commissioners on December 12, 1933, in rejecting the 
claim, clearly discloses that the evidence furnished was not con- 
clusive. Even though reimbursement was authorized by law under 
the alleged circumstances, which is not the case, for all practical 
purposes, apparently, it would be impossible under the circum- 
stances in this case to determine the amount to be refunded. ‘There 
is no authority of law for accepting the report of the certified 
public accountant as the facts in the case but the accounting officers 
of the District of Columbia must be satisfied from particulars in 
the case that the claim is equitable and just. 

Furthermore, was the tax erroneously paid? An error of fact 
proceeds from ignorance of that which really exists or a mistaken 
belief in that which in reality does not exist. Errors of fact are not 
associated with circumstances fraudulently set up. Under the law, 
the duty to refund is restricted to instances in which taxes have been 
“erroneously collected ”, an expression which denotes some mistake or 
error on the part of the collecting officers, when they should not have 
been collected, and not some fraud or false pretense practiced on them 
whereby the taxpayer makes it appear that it is subject to tax when 
in truth it is not. If the statement of the officers of the bank, made 
according to law, had shown that the tax was not due, yet it was 
collected, it would have been erroneously paid or collected; or if the 
statement of the officers of the bank was incorrectly made owing to a 
mistaken belief as to the amount of gross earnings or of interest paid, 
the amount collected in excess of the amount actually due would be 
erroneously paid. But, where the property was taxable and the 
proofs furnished by the taxpayer according to law showed the tax 
due and collection was made on that basis and it later develops that 
the proofs upon which payments were based were false and fraudu- 
lent, it could not be held that the payment was erroneously made and 
in such case a refund would be unauthorized. See United States v. 
Colorado Anthracite Co., 225 U.S. 219. 

The contention that all refunds obtained will benefit depositors, 
while appealing to the sympathy of officials charged with determina- 
tion of the legality of the claim, does not strengthen the case. The 
taxes were assessed and collected according to law. If the depositors 
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have suffered losses through the false and fraudulent actions of the 
officers of the bank to which they had entrusted their deposits and 
thereby constituted their agent insofar as their interest appears 
herein, it must be considered nothing more than one of the hazards 
of the banking business under the rules, regulations, and law in effect 
at that time and cannot be accepted as a legal reason for refunding 
taxes otherwise legally paid. 

For the reasons herein stated, I have to advise that there appears 


no legal authority for refunding the amount claimed or any part 
thereof. 


(A-49330), (A-54200) 
ATTORNEYS—FEES—REGISTRY INSURANCE 


Under title 39, chapter 10, section 381. United States Code, providing for the 
registration of mail and indemnification of the owner for losses “in the 
mail”. there is ne authority for ineluling as a part of su h indemnification 
the fees puid to attorneys in connection with securing duplicates of the 
securities, etc. 14 Comp, Dec, 831, modified, 


Comptroller General McCarl to the Postmaster General, April 27, 1934: 

There has been received your letter of March 1, 1934, requesting 
decision whether under title 39, chapter 10, section 381, United 
States Code, and decisions of the former Comptroller of the Treas- 
ury in 14 Comp. Dec. 831, 836, and April 27, 1999, you are author- 
ized to cause payment to be made to the Marine Insurance Co. 
of NewYork and to the Commercial Union Assurance Co., Ltd., of 
pro rata shares of expenses incurred by their principals or by the 
insurance companies for counsel fees in connection with the dupli- 
cation of securities lost in the mails and which securities had been 
sent as registered mail. You have stated that the question of 
whether attorney fees are properly allowable in connection with in- 
demnity claims frequently arises and that information is desired 
whether my decision of July 20, 1933 (A-49330), was intended to 
prevent reimbursement of attorney fees where the employment of 
an attorney was desirable or necessary in the course of effecting du- 
plication of the contents of the registered article or any portion 
thereof. 

The referred to title 39, chapter 10, section 381, United States 
Code, provides that: 


* * * For the greater security of valuable mail matter, the Postmaster 
General may establish a uniform system of registration, and as u part of such 
system be may provide rules under which the sender or owners of first-class 
registered matter shall be indemnified for losses thereof in the muil, the indem- 
nity to be paid out of the postal revenues, but in no case to exceed $100 for any 
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one registered piece, or the actual value thereof when that is less than $100 and 
for which no other compensation or reimbursement to the loser hus been made. 
The Post Office Departinent or its revenue shall not be linble for the loss of mail 


matter on uccount of its having been registered except as provided in this 
chapter. * * * 


It will be noted that the express authority of law is for the indein- 
nification of the owner for losses “ in the mail ”, but it has been held 
commercial insurance companies may be subrogated to the rights of 
the owner of registered mail where such insurance companies have 
paid insurance to the owners by reason of the loss of the securities, 
etc., sent under registered mail. However, the commercial insurance 
companies are entitled to no greater rights than those which are 
enjoyed or may be exercised by the owners of the lost registered mail. 

As indicated by the Supreme Court of the United States in its 
opinion of March 5, 1934, in Life & Casualty Co. of Tennessee v. 
McCray, 291 U.S. 566, the allowance of attorney fees in addition to 
insurance is in the nature of punitive damages for refusal to pay 
the insurance. The attorney fees are not a part of recoverable dam- 
ages unless expressly made so by statute, as in the McCray case, for 
refusal to pay otherwise. The same court stated in an earlier case, 
Day v. Woodworth et al., 13 How. 363, 371, with respect to attorney 
fees that: 


This dectrine about the right of the jury to include in their verdict, in certain 
cases, a sum sufficient to indemnify the pluint ff for counsel-fees and other real 
or supposed expenses over and ubove taxed costs, seems to have been borrowed 
from the civil law and the practice of the courts of admiralty. At first, by the 
common law, no costs were awarded to either party, eo numine, If the plaintiff 
failed to recover he was amerced pro /dlsu clamore, If he recovered judgment, 
the defendant was in misericordia for his unjust detention of the pluintiff’s debt, 
and was not therefore punished with the erpensa litis under thut title. But this 
being considered a great hardship, the statute of Gloucester (6 Ed. 1, ¢ 1) 
was passed, which gave costs in all cuses when the plaintiff recovered damages. 
This was the origin of costs de incremento; for when the damages were found 
by the jury, the judges held themselves obliged to tux the moderate fees of 
counsel and attorneys that attended the cause. See Buc. Abr. tit. Costs. 

Under the provisions of this statute every court of common law has an 
established system of costs, which are allowed to the successful purty by way of 
amends for his expense and trouble in prosecuting his suit. It is true, no doubt, 
and is especiully so in this country (where the legislatures of the different States 
have sv much reduced attorneys’ fee-bills, and refused to allow the honorarium 
puid to counsel to be exacted from the losing party) that the legal taxed costs 
are far below the real expenses incurred by the | tigunt; yet it is all the law 
allows as expensa litis. If the jury may, “if they see fit,” allow counsel-fees 
and expenses as a part of the actual dumages incurred by the plaintiff, und then 
the court add legal costs de incremento, the defendents may be truly said to be 
in misericordia, being at the mercy both of court and jury. Neither the common 
law, nor the statute law of any State, so far as we are informed, hus invested 
the jury with this power or privilege. It has sometimes been exercised by the 
permission of courts, but its results have not been such as to recommend it for 
general adoption either by courts or legislatures. 


There is thus a clear distinction between damages as such payable 
under an insurance policy or as the result of judgments of the courts 
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for breach of contract, ete., and the fees of attorneys which the 
claiming party may be required to pay in order to establish the 
insurance claims or to secure the judgments. The general rule, as 
indicated in the above-quoted extract from Day v. Woodworth and as 
shown in 17 C.J. 808, e¢ seq., is that in the absence of a statute to the 
contrary counsel fees constitute no part of the damage which may be 
recovered under an insurance policy or as the result of a judgment 
in various causes of action. 

The above-quoted terms of title 39, chapter 10, section 381, United 
States Code, do no provide for the payment of attorney fees, but 
do provide that the United States may pay indemnification for 
losses in the mail where the mail has been registered. There appears 
no justification for the United States to adopt a more liberal rule 
than that stated by the Supreme Court of the United States, and 
generally applicable under State laws with respect to the recovery 
of attorney fees in collection of insurance or other claims. Some of 
the States have provided, as indicated in the opinion of March 5, 
1934, in the McCray case, for the recovery of attorney fees as a part 
of punitive damages for refusal to pay under insurance policies, but 
no such provision is contained in the law with respect to the payment 
of indemnification for lost registered mail, and in fact it is not under- 
stood that the Post Office Department has in either of these cases 


refused to make payment of its pro rata share of the actual loss sus- 
tained in the registered mail. 

Accordingly, you are advised that there is no legal authority for 
making payment of attorney fees to insurance companies under 
their rights to subrogation where the United States is liable for a pro 
rata share of the loss of registered mail. 

You are advised accordingly. 


(A-54810) 
PAY—SICK IN HOSPITAL—MEMBER OF OFFICERS’ RESERVE CORPS 


A member of the Officers’ Reserve Corps, except while voluntarily participating 
in verial flights in Government-owned aircraft by proper duthority as an 
incident to his military training, is not entitled to pay and allowances 
while hospitalized on account of an injury suffered while attache to the 
Army at his own expense and on his voluntury application for training 
and instruction, as authorized by paragraph 64 of Army Regulations 140-5 
of April 16, 1931. 


Comptroller General McCarl to First Lieut. Harry A. Ballf, United States 
Army Reserve, April 27, 1934: 


There has been received your request of March 2, 1934, for review 
of settlement no. 0406043, dated March 8, 1933, disallowing your 
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claim for pay and allowances as prescribed for members of the 
Officers’ Reserve Corps while on authorized active duty for training, 
for the period July 28, 1932, to October 29, 1932, during which you 
state you were hospitalized in Post Hospital, Presidio of Monterey, 
Calif., and in Letterman General Hospital, San Francisco, Calif., 
on account of an injury suffered, July 28, 1932, while attached, 
upon your own application, to the Regular Army for training and 
instruction at your own expense. 

It appears that by paragraph 1 of Special Orders No, 71, Head- 
quarters First Reserve Area, dated June 20, 1932, you were ordered 
to active duty, effective July 5, 1932, at the*Presidio of Monterey, 
Calif., and further directed that on July 18, 1932, you would stand 
relieved from further active duty. Paragraph 3 of the same order 
directed : 

Under the provisions of par. 64, A.R. 140-5, 1st Lt. Harry A. Ballf, FA-Res, 
(346th FA). Apt. G05, 155 Hyde St.. San Francisco, Calif. is attached to the 


76th F.A.. Presidio of Monterey. Calif. for training and instruction on un 
inuctive status for the period July 19-Auzust 4, 1932, inclusive. 


Army Regulations 140-5, paragraph 64-c, provides as follows: 


A reserve officer, upon his own application, may be attached for training 
and instruction at his own expense to the Regular Army or, with the consent 
of the proper State officials, to a unit of the National Guard, but any officer 
so attached will receive no pay or allowances during the period of such 
service. © & © 


This merely permits a member of the Officers’ Reserve Corps to 
participate in Army training under the conditions stated; and the 
status of a member so participating is not in any way modified 
from that of not on active duty. 

The act of April 26, 1928, 45 Stat. 461, under which your claim is 
advanced, insofar as is here material, is as follows: 


That * * * members of the Officers’ Reserve Corps and of the enlisted 
reserve corps of the Army who suffer personal injury or contract disease in line 
of duty while on active duty under preper orders; * * * shall, under such 
regulations as the President may prescribe, when hospital treatment is necessary 
for appropriate treatment of such injury or disease, be entitled to hospital 
trentment. including medical treatment at Government expense, until the dis- 
ability resulting from such injury or disease cannot be materially improved by 
further hospital trentment, and during the period of hospitalization, to the 
saine pay and hilowances whether in money or in kind that they were entitled 
to receive at the time such injury was suffered or disease contracted, * * * 
and members of the Officers’ Reserve Corps and enlisted reserve corps of the 
Army injured in line of duty while voluntarily participating in aerial flights in 
Government-owned aircraft by proper authority as an incident to their military 
training. but net en active duty, shall, under regulations prescribed as aforesaid, 
be entitled to the same hospital treatment, including medical treatment, pay 
and allowances, and transpertation to their homes; and further medical treat- 
ment after arrival at their homes, as if such injury had been suffered while on 
active duty under proper orders, * * * 
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Section 37a of the act of June 4, 1920, 41 Stat. 776, authorizes the 
Secretary of War to order Reserve officers to active duty at any time 
and for any period, with certain limitations, to the extent provided 
for from time to time by appropriations for this specific purpose, and 
this statute also prescribes that “A Reserve officer shall not be entitled 
to pay and allowances except when on active duty.” The War De- 
partment Appropriation Act for the fiscal year ending June 30, 1933, 
under the heading “ Organized Reserves ” (47 Stat. 684), limits pay 
for training to a period not exceeding 15 days. A Reserve officer not 
on active duty, on his voluntary application for training and instruc- 
tion under Army Regulations 140-5, cited, is entitled to no pay or 
allowances, is not on active duty, although permitted to participate in 
Army training with the Regular Army, and clearly he is not within 
the purview of the act of April 26, 1928. 

Were the claim otherwise established by appropriate evidence, it 
is not payable under the statute. The settlement is, therefore, correct, 
and upon review it must be and is sustained. 


(A-51743) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—PUBLIC 
WORKS ADMINISTRATION 


The Executive order No. 6660 of March 27, 1934, while authorizing the use of 
funds of the Public Works Administration for personal services, does net 
specifically authorize disregard of section 7 of the act of March 3, 1933, 
prehibiting administrative promotions, which is applicable to Public Works 
funds, and even if there existed no doubt as to the President's authority so 
to do, the President may not be placed in un attitude of sanctioning dis- 
regard of statutory law without his purpuse to du so appears clear beyond 
any reom for doubt. 


Comptroller General McCar] to the Federal Emergency Administrator of 
Public Works, April 28, 1934: 


Reference is had to your letter of April 11, 1934, as follows: 


I have received your letter of April 10, A-51743, concerning the suspensions 
mide of salary payments to a number of employees of the Public Works Admin- 
istration where increases were involved, and I note that credit has been dis- 
allowed in all but three cases, subject to further consideration of available 
facts. I ulso note your statement that section 7 of the uct of March 3, 1933, 
prohibiting administrative promotions, is not affected by the authority in 
the National Recovery Act to appoint and fix the compensation of employees. 

In this connection I invite your attention to the Executive Order of March 
27, 1934, issued subsequent to my letter of March 19, authorizing the heads 
of emergency agencies to make such expenditures, including those for personal 
services, purchase of automobiles, etc., as they may deem necessary to effectuate 
the purposes for which the funds are allocated. In view of this order and the 
Attorney General's opinion of April 4, 1934, copy attached, authorizing ad- 
justments under Executive Order No, 6440, which may result in increases In 
compensation, will you please advise whether the suspensions mentioned above, 
as well us other similar suspensions in the accounts of the disbursing officer 
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of the Department of the Interior, will be rélieved; also, whether future 
expenditures under the Executive orders of November 18, 1933, and March 27, 
1934, will be upproved. 

There is nothing in the Recovery Act or elsewhere providing 
specifically that section 7 of the act of March 3, 1933, shall not be 
as fully applicable to the public moneys appropriated to carry out 
the Recovery Act as to appropriations made for carrying on the 
many other activities of the Government—no intimation of an in- 
tent that while there should be denied administrative promotions to 
employees in the departments and establishments maintained by 
regular appropriations a more liberal rule should be available to 
employees paid from the appropriation made to carry out the 
Recovery Act. Section 7 of the act of March 3, 1933, being thus 
applicable to the uses of all appropriations for personal services in 
the civil branch of the Government and the Government of the Dis- 
trict of Columbia during the fiscal year ending June 30, 1934, your 
submission requires consideration of the effect of the Executive 
order No. 6660, of March 27, 1934, authorizing heads of emergency 
agencies operating under funds allocated by the President from the 
appropriation made to carry out the Recovery Act, “to make such 
expenditures (including expenditures for personal services * * *) 
as they may deem necessary to effectuate the purposes for which 
the said funds are allocated ”, on the specific denial of promotions 
in the civil branch of the United States Government during the 
fiscal year ending June 30, 1934, appearing in section 7 of the act 
of March 3, 1933 (47 Stat. 1515), and, also, the effect upon the ad- 
ministrative promotions made in contravention of said section 7 
during said fiscal year and prior to March 27, 1934, of the provision 
of said Executive order, as follows: 

All such expenditures made or incurred prior to the date of this order are 
hereby confirmed and rutified. 

While the language employed in the Fourth Deficiency Act, June 
16, 1933, making the appropriation to carry out the Recovery Act 
vests wide discretion in the President, whether the discretion so 
vested includes authority to use the appropriation in contravention 
of specific statutory law need not here be considered, as the Executive 
order of March 27, 1934, does not purport to sanction expenditures 
in contravention of section 7 of the act of March 3, 1933. In fact, it 
goes no further, with respect to the matter here involved, than does 
subsection (b) of section 201 of the Recovery Act. But even if 
there existed no doubt as to authority, the President may not be 
placed in an attitude of sanctioning disregard of statutory law with- 
out his purpose so to do appears clear beyond all room for doubt. 

With respect to the provision of the Executive order of March 27, 
1934, hereinbefore quoted and suggested as having retroactive effect 
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on the matters here under consideration, it may be said that to exer- 
cise a discretion in expending public moneys, especially if not other- 
wise authorized by law, would seem clearly to require determination 
in advance of action, otherwise the matter would have an aspect of 
condoning an unauthorized or unlawful use rather than an aspect 
of election to exercise a discretion. But however that may be, the 
quoted provision is expressly limited to “such expenditures ” and 
thus has no wider effect than the preceding text, which, as herein- 
before pointed out, does not and does not purport to authorize 
disregard of section 7 of the act of March 3, 1933. 

Jt must be decided that uses of the appropriation are limited 
accordingly. 


(A-55192) 


COMPENSATION—40-HOUR WEEK—BUREAU OF ENGRAVING AND 
PRINTING 


In computing deductions from the per annum compensation of employees on a 
40-hour week pursuant to the terms of section 23 of the act of March 28, 
1934, 48 Stat. 522, nunwork days are to be regurded the same as Sundays 
and holidays. 

If the hours of labor of employees of the Bureau of Engraving and Printing 
paid for on an hourly basis under the terms of the Classification Act, 
ure limited to 40 hours per week on 5 days per week, they wouid be en- 
titled to be paid only for the 40 hours worked at the regulur rate per 
hour us fixed by the Classification Act, as umended. 

It is an administrative matter to determine which seven days compose the 
week as a basis for estublishing a 40-hour week. 


Comptroller General McCarl to the Secretary of the Treasury, May 1, 1934: 


There has been received your letter of April 24, 1934, as follows: 


Your decision is requested on certain questions arising in the operation 
of the Bureau of Engraving and Printing in connection with section 23 of the 
Independent Offices Appropriation Act, 1935, which provides as follows: 

“The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 
is set by wage bourds or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 1932: Provided, That 
the regular hours of labor shall not be more than forty per week; and all 
overtime shall be compensated for at the rate of not less than time and one- 
half.” 

There are 4,058 employees in the Bureau. Of this number 769 belong to the 
several trades and occupations whose wages are set by the Secretary of the 
Treasury, who is a wage-fixing authority, as contemplated in the section 
quoted, and, therefore, have been placed on a regular forty-hour work week. 
Some rates are fixed on an annual basis and some on a per diem basis. 

The other 3.289 employees are embraced under the various services of the 
Classification Act, which prescribes rates of compensation. In the clerical- 
mechanical services the compensation is at hourly rates and in the other 
services at annual rates, 

The questions are: 

1. In decision of April 6, 1934, A-54736 to the Public Printer, the weekly 
wage for 48 hours of per diem workers is divided by 40 to obtain the hour 
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rate to be paid for all time worked not in excess of 40 in any one week, and 
in the case of per annum employees it was stated that “ the rate of compensa- 
tion should remain on the same annual basis.” It is not clear as to what is 
to be paid to per annuum employees who are ubseut without leave during part 
of the working time. Tue regular time for the 40-hour week employees to 
work in April 1934 is from the second to the sixth, the ninth to the thirteenth, 
the sixieeuth to the twentieth. the twenty-third to the twenty-seveuth, all dates 
inclusive, und on the thirtieth, a total of twenty-one days. 

(a) If an employee at an annual salary rate were absent, without leave, 
for five working days (one calendar week of seven days) from the uinth to 
the thirteenth ine usive, thus working sixteen days, should he receive 25/30, 
23/30, 16/21, or any other portion of the month's pay. 

(hb) If, on the other hand, he were absent from the sixth to the ninth, 
embracing au period of two work days and two nonwork days, a total of four 
days, shuuld he reveive 26/30, 28/30, 19/21, ur any otber portion of the munth's 

7) 

2. In decision of April 12, 1934, A-54807 to the Secretary of the Navy, is the 
following : 

“ However, deduction is not required from per annum employees for days 
on which no services are rendered due to the closing of the office, plant, or 
establishment for administrative reasons, Hence, if it be determined adiminis- 
tratively to close the navy yards on Saturday to comply with said section 23 of 
the act of March 28. 1934, no deduction need be made from the per annum 
compensation of those administrative employees at the yards in group 4-B, 
or other administrative employees not subject to the 40-hour week provision, 
for the Saturdays on which they are precluded from working svlely because 
of the closing of the yards.” 

(a) If it be determined administratively to be desirable to close the Bureau 
on all Saturdays. weuld the 3.269 employees (per aunum and per hour 
workers) who are not subject to the 40-hour week provision be subject to a 
deduction in pay? 

3. It is desirable to use the calendar week as the basis to prepare pay 
rolls for the 40-hour week employees, commencing with the 8 a.m. to 4 p.m. 
shift of employers, 

(a) Is it an administrative matter to determine which seven days com- 
Pose the week for this purpuse? If nut, at what huur and on which day 
should the week start? 


In computing deductions from the per annum compensation of 
employees on a 40-hour week pursuant to the terms of section 23 
of the act of March 28, 1934, 48 Stat. 522, the nonwork days are 
to be regarded the same as Sundays and holidays. 

Referring to question 1 (a), the employee would be entitled to 
twenty-three thirtieths of the monthly pay, and referring to ques- 
tion 1 (b), the employee would be entitled to twenty-six thirtieths 
of the monthly pay. 

Referring to question 2 (a), the principle stated in the cited 
decision of April 12, 1934, A-54807, 13 Comp. Gen. 277, to the 
Secretary of the Navy, would be applicable only to the per annum 
employees of the Bureau of Engraving and Printing. Employees 
paid on an hourly basis under the term of the Classification Act 
have been paid only for the time actually in a pay status, counting 
4 hours work on Saturday as a full day of 8 hours. If their hours 
of lubor are limited to 40 per week on 5 days per week, they would 
be entitled to be paid only for the 40 hours worked at the regular 
rate per hour as fixed by the Classification Act as amended. 
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The first part of question 3 (a) is answered in the affirmative. 
See decision of April 23, 1934, A-54736, 13 Comp. Gen. 295, to the 
Public Printer, answer to question 2. 


(A-46902) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
CHECKS—FORGERIES 


Where a Government check has been negotiated on a forged indorsement 
of the payee’s name and reclamation of the proceeds thereof has been 
properly and duly made there no longer exists a debtor-creditor rela- 
tionship between the forger and the United States. 

Section 308 (a) of the World War Adjusted Compensation Act, as amended by 
the act of July 3, 1926, 44 Stat. 827, specifically prohibits the with- 
holding of any benefits from a beneficiary under the act for the pur- 
pose of reimbursing an indorser sustaining a loss on a check forged 
by such beneficiary. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, May 
2, 1934: 


There is before this office for preaudit the World War adjusted 
compensation case of Thomas J. Jackson, A—1,041,560, XC—1,268,004, 
involving an administratively approved award in favor of the Treas- 
urer of the United States in the sum of $735.04, the net amount due 
on the veteran’s adjusted-service certificate, the purpose of which 
award is to allow the Treasurer of the United States to partially 
reimburse an endorsing bank from which reclamation had been made 
on a forged check in the sum of $768.50, the veteran herein having 
fraudulently obtained said check and negotiated same at the bank on 
a forged endorsement of the payee’s name thereon. In the audit of 
the case the question arises whether such reimbursement may lawfully 
be made from the proceeds of the veteran’s certificate. 

The veteran applied for and was issued an adjusted-service certifi- 
cate of the face value of $1,573, effective January 1, 1925, for which 
one Willie McKinney was named beneficiary. It appears that some 
years later the veteran unlawfully came into possession of the ad- 
justed-service certificate of one Robert H. Fry, A-1,089,072, and by 
impersonating said Fry he fraudulently obtained thereon two loans, 
to wit, $189 on September 8, 1928, and $48.39 on January 23, 1929. 
Thereafter, the forgeries on these loan transactions were discovered 
and the amount thereof, with interest, was charged by the then 
Veterans’ Bureau against the veteran’s loan account, the veteran 
himself up to this time having obtained loans on his own certificate 
as follows: $138 on April 1, 1927; $43.70 on February 7, 1928; and 
$41.44 on January 21, 1929. Subsequently, the amount of the check 
covering the first loan on Fry’s certificate, $189, was reclaimed from 


the endorsers and the amount thereof was credited -to the veteran’s 
82108°—84——21 
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Joan account. With respect to the check covering the second loan, 
$48.39, on Fry’s certificate, however, it appears that reclamation pro- 
ceedings thereon were abandoned, in view of which said second loan 
was left as a charge against the veteran’s loan account. On March 
4, 1931, the veteran obtained an additional loan on his own certificate 
for $430.57, that sum being the difference between 50 percent of his 
certificate, $786.50, and $355.93, the principal and interest on all 
previous loans (including the $48.39 obtained on Fry’s certificate). 
In view of his acceptance of this adjustment no question with respect 
thereto arises. 

It appears from the record that the veteran was tried and con- 
victed for the fraudulent loans obtained on Fry’s adjusted service 
certificate and that he was sentenced therefor to pay a fine of $500 
and to serve 4 months in jail, which sentence was apparently exe- 
cuted. In addition to the forgery committed on Fry’s certificate, 
it appears that the veteran was similarly involved later in another 
case, he having fraudulently obtained a loan check in the sum of 
$768.50 drawn in favor of Arrelious Jackson, A-4,422,065, and hav- 
ing forged the name of the payee thereon and illegally negotiated the 
check at the Bank of Arizona, Prescott, Ariz. This check was trans- 
mitted through regular banking channels to the Treasury of the 
United States where it was paid on August 8, 1932. Upon discovery 
of the forgery, however, reclamation was duly made on the check 
and settlement made with the rightful payee of the check, the recla- 
mation having been made from the second endorser, the Bank of 
Arizona, Prescott, Ariz. 

The veteran died on July 30, 1932, and there has been presented 
to this office for preaudit an administratively approved award dis- 
posing of the proceeds of the certificate, $1,573, as follows: (a) 
$837.96 to liquidate the veteran’s loan account (including $48.39 
obtained on Fry’s certificate with interest) pursuant to the provisions 
of section 502 of the World War Adjusted Compensation Act, as 
amended; and (b) the balance, $735.04, to the Treasurer of the 
United States for the purpose of partially reimbursing the bank of 
Arizona, from which reclamation was made on the forged check, 
supra, in the amount of $768.50. 

The question which presents itself in the preaudit of this case is 
whether the law permits withholding from the proceeds of an ad- 
justed-service certificate any amount thereof for the purpose of re- 
imbursing an endorser of a forged check from whom reclamation 
has been made, where the endorsement of the payee’s name was 
forged by the owner of the certificate. 

In the instant case no loss has been sustained by the Government 
on the forged check for $768.50, and there is no debt of the veteran 
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to the United States involved in this case so far as this forged 
check is concerned. Furthermore, the Government in issuing the 
check for $768.50 in favor of Arrelious Jackson did not deal directly 
or indirectly with the veteran involved in this case, namely, Thomas 
J. Jackson. 

Section 308 (a) of the World War Adjusted Compensation Act, 
as amended by the act of July 3, 1926, 44 Stat. 827, provides as 
follows: 

No sum payable under this act to a veteran or his dependants, or to his 
estate, or to any beneficiary named under title V, no adjusted service certificate, 
and no proceeds of any loan made on such certificate shall be subject to 
attachment, levy, or seizure under any legal or equitable process, or to national 
or State taxation, and no deductions on account of any indebtedness of the 
veteran to the United States shall be made from the adjusted service credit 
or from any amounts due under this Act. 

To permit reimbursement to be made to the bank from the pro- 
ceeds of the certificate, as proposed in the award submitted for pre- 
audit, would be in effect to permit indirectly that which the bank 
could not do directly. Such action would be a clear violation of 
the statute. There is no authority for awarding any part of the 
proceeds of the veteran’s certificate to the Treasurer of the United 
States for the purpose of reimbursing the Bank of Arizona from 
which reclamation of the forged check was made. 


(A-86801), (A-49152) 


ACCOUNTS—SUPPORTING DATA—DISBURSING OFFICER’S 
RESPONSIBILITY 


Where a disbursing officer, relying apparently upon data not submitted with 
his paid vouchers, makes a disbursement for transportation to a carrier 
in excess of the amount properly allowable as determined in the audit on 
the basis of available evidence, and declines to furnish such data in 
response to a suspension of credit for the payment as made, credit for the 
overpayment must be disallowed. In such circumstances the amount for 
which credit is disallowed should be deposited by the disbursing officer to 
the credit of his official account, the responsibility being upon the disburs- 
ing officer to establish the lawfulness of the payment as made and not 
upon the accounting officers to establish that such payment was improper. 


Comptroller General McCarl to the Secretary of War, May 3, 1934: 

In response to a letter dated April 10, 1931, from the Secretary 
of War requesting that, in the audit and settlement of the accounts 
of the Finance Officer, United States Army, Washington, D.C., the 
audit statements of exceptions to disbursements for transportation 
show more in detail the reasons therefor, in view of the fact that 
the War Department had declined to submit transportation items to 
this office for audit before payment but insisted upon paying such 
items by its disbursing officers and maintaining at considerable pub- 
lic expense a force of technical employees to administratively examine 
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all such items with a view to avoiding improper payments, this office 
by letter of July 31, 1931, indicated the necessity for requiring dis- 
bursing officers to justify their uses of public moneys intrusted to 
them and, expressing the assumption that, since the War Department 
requires payment of transportation bills by its disbursing officers, 
and maintains such force of technical employees, library, etc., in 
connection therewith, the elements necessary to support the pay- 
ments as made must be assumed to have been carefully worked out 
in the administrative examination of such bills, but stated that if 
the paying officer would, in all instances, transmit to this office in 
support of the vouchers paid the material so assembled by the admin- 
istrative office as showing the correctness of the amount recom- 
mended to be paid, this office would point out in detail in the state- 
ments of exceptions the instances in which errors in rates, classifica- 
tion, etc., were found. In reply to this suggestion the Secretary of 
War by letter dated November 4, 1931, stated: 

* * * It is believed that this method will accomplish the purpose sought 
in communication of April 10, 1931, and accordingly instructions have been 
issued that payments of transportation accounts will be supported with all 
the matter assembled through administrative correspondence as showing the 
correctness of the amounts paid in connection with each particular account. 
These instructions contemplate that all essential information deemed useful 
to the General Accounting Office in the settlement of accounts will be filed 
with such accounts when transmitted to the General Accounting Office. This 
information will include a copy of the formula in those cases where the finance 
officer considers that it may be of assistance in the audit of an account. 

The Chief of Finance, in a letter dated May 4, 1933, to the Audit 
Division of this office, made reference to the letter of July 31, 1931, 
supra, and stated that investigation indicated that “in some cases, 
at least, the information being furnished on notices of exceptions is 
not what this office was justified in expecting from the letter of July 
31, 1931.” In that connection the Chief of Finance invited atten- 
tion to 22 vouchers as illustrative of the situation complained of. 
The cited vouchers were examined and while it was found that the 
suspensions were not in all instances wholly justified it appeared 
that the general situation of which the Chief of Finance complained 
was the subject of instructions issued May 29, 1933, in connection 
with another transportation matter, for furnishing to accountable 
officers on notices of exceptions in the first instance and without first 
calling for further showing as to administrative rate material, in- 
formation as to the particular error resulting in the overpayment 
where the carrier’s bill or the record in connection therewith dis- 
closes fully the carrier’s rating detail, thus enabling a specific de- 
termination as to the reason for the error causing the overpayment, 
and the disbursing officer making payment thereon submitted no 
rate material of his own. While this was a relaxing from what 
could reasonably be required for audit purposes where so much re- 
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sponsibility for correctness in these involved matters was adminis- 
tratively assumed—insisted upon in fact and there was maintained 
at public expense facilities for affording paying officers protection— 
it was considered justified in cases where the carrier had supplied all 
detail essential to action here, and, it seemed, would operate to 
relieve the condition complained of by the Chief of Finance. 

There is now before this office for consideration in connection with 
the audit of the accounts of Maj. W. O. Rawls, Finance Department, 
voucher 12299, of his account for June 1933, paying bill no. 
WQ-95424 of the Illinois Central Railroad Co. for transportation 
per bill of lading Wq-532661, May 1, 1933, from Brooklyn, N.Y., 
to St. Louis, Mo., of various articles with a total weight of 303,502 
pounds. The payment is in the sum of $2,866.52 as claimed by the 
carrier, less $14.84, deducted for loss and damage to certain articles 
included in the shipment. The descriptions of the articles, as noted 
on the bill of lading and 10 extra sheets attached thereto, comprise 
more than 175 separate entries, or items, with a separate weight for 
each item. The bill as prepared, presumably by the carrier, showed 
computation of charges as follows: 


Weight or 





| 
Bill of lading number From Brooklyn, N.Y., to St. Louis, Mo. Class measure- | aie 
| ment | & 
celled chicesicciniatmantsiale ected tial tala tent Th Nh Tons a begadathcishcit Duet tiie lca intacntititithiael insets 
Date, 1933 #WQ: | | | 
I i GU sak bial teil ab ws ep blctneest Bodine 1% 10, 958 2. 33 
| 1% 230 | 1. 94 
a 76,340 | 1.55 
aa { 8,480 | 1.32 
oS eer Le 
3 25,325) 1.09 
4 91,214; .78 
5 79, 955 | 54 
| | “| 
906; 084. ca2e 
To Savh—8¢ 20% net___-__-..------ 
“ Bham “ 32%—06.977% Ir--.--- 283, 487 | . 02 
“Byd “ 48% plus 8¢—14.776%- 


Following the above, the total charges are shown as $2,866.52. 
There is nothing on the bill to indicate which of the articles de- 
scribed in the bill of lading were considered as comprising a total 
weight of 10,958 pounds for which charges were claimed and paid 
as on the basis of a rating of one and one-half times first-class, nor 
is such information shown with respect to any of the other weights 
noted on the bill for which the respective ratings indicated were 
used. Likewise, there is nothing with the voucher to show how the 
different articles described on the bills of lading were classified for 
purpose of determining the charges as paid. As this information 
was essential to a correct determination of the applicable charges 
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by the disbursing officer, it was assumed that in the administrative 
examination of the bill the details of the classification ratings had 
been carefully worked out, and accordingly the disbursing officer 
was informed per notice of exception of November 9, 1933, that 
credit with respect to this voucher was suspended for the reason 
“List of articles making up the various weights on which payment 
was made, required.” 

To this notice of exception, the Finance Officer, replied December 
27, 1938: 


1. In connection with your suspension of the entire charges paid under 
voucher referred to above, you are advised that as the work sheet showing 
the information sought by you is not in the files of this office, it must be 
assumed that it was forwarded with the voucher to your office in accordance 
with the prevailing practice. An effort has been made to obtain from the 
carrier the work sheet used by it but it develops that that document has also 
been mislaid and cannot be located. 


2. As the work sheet cannot be considered as essential to an independent 
audit in your office, it is requested that if it is held that an overpayment has 
been made the suspension be amended to show the amount of the overpay- 
ment, together with full details showing how the amount was computed; other- 
wise, the suspension should be removed and this office advised accordingly. 


The impression thus appears to be that a disbursing officer hav- 
ing made payment, the burden is upon the accounting officers to 
show that the payment so made was improper. In the letter of 
July 31, 1931, from this office to the Secretary of War, replying to 
his request that notices of exceptions show in detail the reasons for 
suspensions, it was said: 

While it was probably not so intended, the request seems to assume that 
the burden is on this office of showing that the payment is improper rather 
than on the accountable officer to show that the disbursement is in accord 
with the law. It is fundamental, of course, that an accountable officer in 
submitting his accounts to this office must fully justify his uses of the public 
moneys intrusted to him; that is, it is for him to fully establish the correctness 
and lawfulness of each payment made by him. It is not a proper course 
for a disbursing officer to pay public moneys unless he has before him facts 


disclosing, beyond room for doubt, that the payment administratively recom- 


mended is correct in all respects and authorized by law to be made from 
public funds. 


The statement of the Finance Officer to the effect that the admin- 
istrative work sheet is not essential to an independent audit in this 
office is correct. However, with respect to his request that “if it 
is held that an overpayment has been made the suspension be 
amended to show the amount of the overpayment, together with full 
details showing how the amount was computed ”, it is desired to 
invite attention to the fact that, while as stated in the letter of 
July 31, 1931, swpra, this office will gladly point out to a disbursing 
officer on statement of exceptions as a matter of cooperation the 
instances in which it is found there is error in determining the 
proper rate, classification, etc., and why credit may not be allowed 
as claimed, the offer to include such information was expressly 
conditioned on the vouchers, as submitted to this office, being sup- 
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ported by the material assembled in the administrative examination 
of the bills showing in detail the necessary elements relied upon 
as substantiating the payments made. That information is not dis- 
closed in connection with the present voucher. 

According to the audit of the bill as made by this office, in the light 
of the information and data disclosed on the bill of lading and the 
bill, there appears to have been a considerable overpayment on the 
voucher. However, before reducing the audit to a definite disal- 
lowance it was desired that the disbursing officer make available such 
information in support of the voucher as may have been relied upon 
as justifying the payment. Efforts to elicit such information, how- 
ever, have produced nothing more helpful than the letter of Decem- 
ber 27, 1933, quoted, supra. Inasmuch as the transaction is within 
the scope of the matters concerning which the Secretary of War ad- 
dressed this office by letter of April 10, 1931, to which the letter of 
July 31, 1931, was a reply, it is deemed proper to bring the matter to 
your attention with the suggestion that the information requested in 
the notice of suspension is such as should have been furnished by the 
paying officer in the first instance in support of the paid voucher. 
The position of this office must be, therefore, that to comply with the 
request of the Finance Officer for a showing in detail of how the 
amount for which credit is properly allowable is computed, would be 
nothing less than an application of the erroneous theory which seems 
to persist that the burden is on this office of showing that a payment 
is improper rather than on the accountable officer to show that his 
disbursement is in accord with the law. Such a practice would be 
subversive of the prime purposes of a proper accounting system. In 
the absence of the information requested in the notice of suspension, 
therefore, the necessary course would appear to be to disallow credit 
for all in excess of the amount properly payable, leaving it for the 
accountable officer to deposit the amount disallowed or to produce 
the essential data to support a larger payment. In view, however, 
of the prior correspondence with the Secretary of War concerning 
the general situation here involved, it is desired to afford you an op- 
portunity for such action as you may consider appropriate in the 
premises and to request your advices to this office accordingly before 
the alternative course suggested above is applied. 


(A-51199) 
CONTRACTS—SPECIFICATIONS—INTERPRETATION 


The legal effect of specifications and of bids submitted thereon, going to the 
availability of appropriations, are questions of law for the determination 
of the General Accounting Office and are not for determination by admin- 
istrative officers drawing the specifications or in charge of the perform- 
ance of the contract. Protests of bidders when submitted to the admin- 





316 DECISIONS OF THE COMPTROLLER GENERAL 


istrative officers are for transmission with reports and recommendations 
to the General Accounting Office for decision. 


Comptroller General McCarl to the Secretary of the Navy, May 3, 1934: 


There has been received your second indorsement dated April 18, 
1934, transmitting a request dated April 3, 1934, from Capt. J. H. 
Knapp (SC), Navy disbursing officer, for decision whether he is 
authorized to make payment of $56,950 on an approved voucher 
stated in favor of the Ingersoll Milling Co., reference being made 
to decision of this office of December 28, 1933. There was trans- 
mitted, also, first indorsement dated April 10, 1934, in which the 
Paymaster General of the Navy makes the following comment: 


2. It appears that the conclusions expressed by the Comptroller General 
of the United States, which prompted the disbursing officer to request a deci- 
sion are based upon a misunderstanding of the facts of the case. In order 
to give a clear understanding, the several steps in this transaction are stated 
in chronological order, as follows: 

September 5, 1983.—Bids opened in the Bureau of Supplies and Accounts. 

September 21, 1983.—Consolidated Machine Tool Corporation filed a letter 
with the Paymaster General claiming right to the award on the basis of the 
discount offered. 

September 21 to 25.—Representatives of the Consolidated Machine Tool Cor- 
poration were heard orally, first by the contracting officer, then the Paymaster 
General of the Navy, and the Assistant Secretary of the Navy, each of whom 
decided that the discount could not be taken within the terms of the adver- 
tisement for bids. 

September 25, 1933.—Notice of award mailed to successful bidder. 

September 25, 1933.—Consolidated Machine Tool Corporation filed a pro- 
test with the Comptroller General of the United States. 

September 26, 1933.—Comptroller General forwarded Consolidated Machine 
Tool Corporation’s protest to the Secretary of the Navy for report. 

September 28, 1933.—Comptroller General's letter routed through official 
channels, received in the Bureau of Supplies and Accounts. 

September 29, 1933.—Contract, pursuant to award of September 25th, mailed 
to the contractor for execution. 

September 29, 1933.—Bureau of Supplies and Accounts reported facts re- 
lating to award to the Judge Advocate General of the Navy. 

September 30, 1933.—Comptroller General’s letter of September 28 (2d letter) 
received in Navy Department. 

September 30, 1933.—Contract signed by the contractor. 

October 10, 1933.—Secretary of the Navy signed letter to the Comptroller 
ant replying to the Comptroller General’s two letters of September 26 
and 28. 

October 20, 1983.—Contract signed in the Bureau of Supplies and Accounts. 

October 27, 1933.—Contract transmitted to the General Accounting Office, via 
Treasury Department Section of Surety Bonds. 

8. These machines were required for use in the gun-carriage shop and breech 
mechanism shop at the Navy Yard, Washington, for the promotion of the ship- 
building program authorized by the President of the United States as a means 
of increasing the national defense and as an aid in relieving the widespread 
unemployment. 

4. The evident purpose required expeditious action in the award of the con- 
tract. The award was delayed for nearly one week so that the Consolidated 
Machine Tool Corporation might be heard and any valid protest duly con- 
sidered. The Navy Department was not warranted in delaying the procure- 
ment of these machines as an aid in the promotion of the President’s program 
for a longer period than was necessary to satisfy the Department that its 
course of action was correct and proper and in full compliance with the gov- 
erning law. 

5. The protest of the Consolidated Machine Tool Corporation was based upon 
the single contention that its bid was the lowest bid on the basis of its stated 
bid price of $57,260 less one percent discount, when computing the discount from 
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the completion of practical working tests, or a net bid of $56,687.40, for payment 
within 10 days. Under the provisions of the advertisement, an offered dis- 
count becomes a factor in the determination of the award only when there is 
reasonable assurance that the material can be accepted, public vouchers pre- 
pared, and payment made within the discount period allowed. The invita- 
tion for bids stipulated that payment would not be made until after installa- 
tion and completion of practical working test. Because of the nature of the 
installation it was determined that the installation and inspection of these 
machines would require a greater time than the period allowed for the deduc- 
tion of the discount. This fact automatically eliminated the discount offered 
by the Consolidated Machine Tool Corporation from consideration in the de- 
termination of the award. With these facts so clearly established, there 
could be but one course open, that is, the award to the Ingersoll Milling 
Machine Company, the lowest bidder responsive to the advertisement. 

6. That the administrative findings were correct is substantiated by the 
actual time required to make the installations. The first machine was de- 
livered on 31 January 1934, the next two on 19 February 1934 and the fourth 
on 27 February 1934. The four machines were completely installed and 
finally tested on 15 March 1934. The shortest installation period was 16 
days and the longest about six weeks. 

This indorsement of April 10, 1934, evidences administrative 
misconception and confusion respecting the respective jurisdictions 
of the Navy Department and of this office. The Navy Department 
has no jurisdiction or authority in the matter of final determination 
as to the availability of appropriated moneys for a proposed use 
and this office is not charged with the responsibility of determining 
for the Navy Department its need for equipment with which to 
perform authorized work. After all of these years, there should 
not be confusion as to the respective jurisdictions and responsibility 
in these matters. 

It is a fact that the Navy Department had purchased and had in 
use at the Washington Navy Yard, where these machines were to 
be installed, milling machines manufactured by the Consolidated 
Tool Corporation and nowhere in this entire transaction was any 
question based on facts raised by the Navy Department that the 
machines offered by the Consolidated Tool Corporation would not 
meet the needs as stated in the advertised specifications. Rather, 
the question concerned a matter primarily within the jurisdiction 
of this office as to whether the bid of the Ingersoll Milling Machine 
Co. or the bid of the Consolidated Tool Corporation offered the 
lowest price to the Government—the least charge against appro- 
priated moneys—for machines meeting the needs. The Navy De- 
partment had no jurisdiction or responsibility in the matter of the 
determination of such a question, yet, apparently, some officers of 
that department undertook to hold a hearing with respect thereto 
and awarded the contract over the written protest of the low bidder 
and with notice that the protesting bidder had filed or would file 
in this office a protest with a view to having this office make an 
authoritative determination as to which was the lowest bid, 

The disbursing officer is not only within the rights accorded him 


by section 8 of the act of July 31, 1894, 28 Stat. 208, as amended, in 
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requesting decision whether he is authorized to make payment under 
such circumstances but it was his duty to make such request. 

The specifications in this case were for drafting by the Navy 
Department but the legal effect thereof and of the bids submitted 
thereon go to the availability of the appropriation involved for pay- 
ments, and are questions of law for the determination of this office. 

The bid form prepared by the Navy Department invited bidders 
to state the discount which would be allowed for payment “ within 
calendar days, as follows: within 10 days , within 20 days 

, within 30 days .” The “ within” period from which 
the discount time is to begin to run is not stated—whether from 
delivery, completion of installation and working tests, or some other 
date. The Consolidated Tool Corporation claimed that the period 
for discount began to run from the date the invoice was submitted 
after the completion of installation and completion of working tests 
for the reason that payment could not be made at an earlier date 
and that on such basis it was low bidder by over $250. There was 
substantial legal basis therefor and had the bid been accepted the 
discount could and would have been taken. 

While a difference of $250 in bids for the delivery of material of 
an aggregate bid price of approximately $57,000 is small, the bidder 
is entitled to the benefit thereof and the Public Treasury is certainly 
entitled to the savings which may be thereby effected. The adminis- 
trative action in this case was such as to deprive the low bidder of 
the contract and to deprive the United States of the saving of 
over $250. 

The plea that need for haste in making award dictated the 
improper course taken must be considered an excuse rather than a 
reason. A month before the contract was signed the low bidder 
raised the legal questions involved in the matter and going to the 
legality of the use of the appropriation, with officials of your depart- 
ment, but instead of submitting such questions here for an authorita- 
tive decision thereof pursuant to section 8 of the act. of July 31, 1894, 
28 Stat. 208, as amended, such officials conducted oral hearings and 
attempted to decide and determine such legal questions. The matters 
were in such state when the low bidder complained to this office that 
its rights were in danger and on September 26, 1933, you were 
advised in writing by this office that the low bidder had protested the 
proposed improper action by your department and of the grounds 
of such protest, and you were requested to submit the facts here in 
order that the availability of the appropriation for the proposed use 
might be authoritatively determined in advance of administrative 
action further involving the Government. The matter was further 
brought to your attention by letter of September 28, 1933. The con- 
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tract with the higher bidder is reported to have been entered into 
September 30, 1933. 

Had you submitted the questions here for authoritative decision 
when first raised by the low bidder, September 21, 1933, actual con- 
tracting might well have been advanced at least 2 weeks so that by the 
course administratively followed time was lost rather than gained. 

The suggestion that inasmuch as the machines were for use in 
connection with the shipbuilding program adopted as a part of the 
recovery program afforded some reason for unusual haste and pos- 
sibly excuse for the improper course followed is a little difficult to 
understand, as there is nothing in the Recovery Act suggesting that 
there should not be orderly procedure and law observance in the 
uses of the appropriation made for its purposes. While a very 
large sum of public money was provided by the Congress in such 
connection, the evident purpose was that it should be made to go 
as far as possible in providing employment, etc., rather than that 
it should be unduly depleted through paying unnecessarily high 
prices for needed equipment. However, as no other excuse for the 
administrative action seems available and inasmuch as there likely 
was considerable confusion upon the department being allocated 
for expenditure such a substantial portion of the recovery appro- 
priation, and in view of the fact that the loss involved is not, com- 
paratively, very large, and the contract is understood to have been 
satisfactorily completed, possibly no violence will result from a with- 
holding of further objection to the transaction by this office. In 
such connection there is for stating, however, that a similar occur- 
rence will likely necessitate a complete withholding of the appro- 
priation for payments or disallowance of all payments made. 


(A-51897) 


SUBSISTENCE—VESSELS—NAVAL OFFICER TRAVELING ON FOREIGN 
VESSEL 


An officer of the Navy authorized to travel on a vessel of foreign registry from 
Shanghai, China, to New York, N.Y., through the Suez Canal is, under 
the provisions of section 601 of the act of May 22, 1928, 45 Stat. 697, not 
entitled to a per diem in lieu of actual expenses of subsistence while 
traveling thereon, where it is shown that transportation was available 
on vessels registered under the laws of the United States sailing froni 
Shanghai, China, to San Francisco, Calif. 


Comptroller General McCarl to Lt. Lewis R. Miller, United States Navy, May 


, 1934: 






There has been received your letter of April 10, 1934, requesting 
review of settlement no. 0150181, dated March 28, 1934, disallowing 
your claim for a per diem allowance of $1 in lieu of actual expenses 
while traveling on foreign flag vessels from Shanghai, China, to 
Hamburg, Germany, April 4 to May 21, 1933, on the S.S. Kulmer- 
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land, thence to New York, May 25 to June 2, 1933, on the S.S. 
Deutschland. 


Orders from the commander in chief, United States Asiatic Fleet, 
dated March 17, 1933, to you, are as follows: 


From: The Commander in Chief. 
To: Lieutenant (jg) Lewis R. Miller, U.S. Navy. 
Subject: Change of duty. 

1. On or about 27 March 1933, and when directed by the commanding officer, 
U.S.8S. Oahu, you will regard yourself detached from duty on board that vessel, 
and from such other duty as may have been assigned you; proceed from 
Shanghai, China, to New York, N.Y., via the Suez Canal, by the first available 
commercial conveyance flying the American flag, there being no Government 
transportation trans-Pacific or via the Panama Canal available. 

2. Upon your arrival at New York, N.Y., you will proceed to Annapolis, 
Maryland, and report to the Superintendent, U.S. Naval Academy, Annapolis, 
Maryland, for duty in attendance upon a postgraduate course of instruction 
in the School of the Line, beginning July 1, 1933. 


* * * * * * * 


8. A per diem of $1.00 in lieu of actual expenses for subsistence during travel 
via commercial steamer from Shanghai, China, to New York, N.Y., via the Suez 
Canal, and a per diem of $5.00 in lieu of actual expenses for subsistence during 
travel within the United States, will be allowed. 


These orders were modified March 20, 1933, as follows: 


From: The Commander in chief. 

To: Lieutenant (jg) Lewis R. Miller, U.S. Navy. 

Subject: Change of duty—Modification of orders. 
Reference: (a) CinC Orders (2646), dated March 17, 1923. 


1. Your orders, contained in reference (a), are so far modified that you will 
proceed from Shanghai, China, to New York, N.Y., via the Suez Canal, by the 
first available commercial conveyance flying foreign flag, there being no commer- 
cial conveyance flying the American flag available, and no Government trans- 
portation trans-Pacific or via the Panama Canal available. 


Section 601 of the act of May 22, 1928 (45 Stat. 697), provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the laws 
of the United States when such ships are available, unless the necessity of his 
mission requires the use of a ship under a foreign flag: Provided, That the 
Comptroller General of the United States shall not credit any allowance for 
travel or shipping expenses incurred on a foreign ship in the absence of satis- 
factory proof of the necessity therefor. 


Under the provisions of this act the payment to you of a per-diem 
allowance while traveling on a foreign-flag vessel is contingent upon 
the furnishing of satisfactory proof that ships registered under the 
laws of the United States were not available; and a statement in the 
orders, that no commercial conveyance flying the American flag was 
available, is not sufficient, in the absence of supporting facts to 
authorize payment of a per-diem allowance while so traveling. 

There was submitted for consideration the statement of January 
10, 1934, of the Dollar Steamship Lines, showing that the S.S. Presi- 
dent Pierce, 8.8. President Monroe, and §.S. President Van Buren, 
all registered under the laws of the United States, sailing after 
March 21, 1933, from Shanghai through the Suez Canal and arriving 
at New York City prior to June 30, 1933, were fully booked with the 





we” 


DECISIONS OF THE COMPTROLLER GENERAL 321 


usual seasonal traffic. This was presumably the situation on which 
travel by foreign-flag vessels was directed by your amended orders. 
It is noted that these orders state there was no trans-Pacific Govern- 
ment transportation available, but they did not state that trans- 
Pacific commercial conveyance flying the American flag was not 
available. Information on file in this office shows the following 
sailings of ships registered under the laws of the United States from 
Shanghai to San Francisco: 


Left Shanghai Arrived San 





Francisco 
TE eo. cance mane aeons ES 
President McKinley.._............- ag eee Saat May 2d. 
President Coolidge. __._........---- Oi eS et | «16th. 
ge J eee eee MN EMR cece sans eanee * 30th. 
PUN TEOBVOR.. ning can mccescenn ce ee June 13th. 
COREE WED oc waecceann eens es We one ne ces a oree. 


It is shown that on all of these steamers minimum-priced first- 
class accommodations were available up to sailing date with the 
exception of the President McKinley, sailing April 15th, on which 
only superior grade first-class accommodations were available. You 
were not required to report for duty at the Postgraduate School, 
Annapolis, until July 1, 1933, and the evidence shows that suitable 
accommodations were available on trans-Pacific steamers flying 
the American flag sailing from Shanghai to San Francisco. If the 
cost to the Government in routing you via San Francisco on a vessel 
registered under the laws of the United States was slightly higher 
than the cost of routing you through the Suez Canal, such fact, if 
established, would not overcome the requirement of the cited statute. 

Upon review the settlement is sustained. 


(A-51341) 


FOREIGN SERVICE—PER DIEM IN LIEU OF SUBSISTENCE UPON 
TERMINATION OF LEAVE 


Under section 22 of the act of February 23, 1931, 46 Stat. 1210, a foreign- 
service Officer is entitled, upon termination of leave of absence within the 
United States, to a per diem in lieu of subsistence only for time in transit 
and such time as may be necessarily occupied in awaiting sailing in return- 
ing to his station abroad, and not during additional time between ter- 
mination of leave and date of sailing, there being no requirement that the 
officer be placed in a travel status immediately after termination of leave 
if not necessary to connect with the next available vessel. 


Comptroller General McCarl te the Secretary of State, May 4, 1934: 
There has been received your letter of March 26, 1934, as follows: 


Reference is made to disallowances in the accounts of Mr. W. Roderick 
Dorsey for travel from Tsingtao, China, to Genoa, Italy, as indicated in your 
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letter of November 2, 1933 (A-51341), wherein it is noted that exception has 
been taken to per diem for time occupied in awaiting the sailing of the vessel 
from New York to Naples. 

In asking that you kindly review this decision, it is requested that consid- 
eration be given to the following: 

1. Mr. Dorsey was instructed to depart for his post at the termination of 
his leave of absence, and he carried out those instructions. 

2. Under orders and in a travel status he is entitled to per diem en route 
to his post, from the time he places himself in transit. 

3. The decision which you quote as the basis of the suspension (14 Comp. 
Dec. 61) was issued August 10, 1907, whereas section 22 of the act of February 
23, 1931, provides for time awaiting sailing. 

In view of the circumstances and the provisions of the law which allows 
the period of awaiting sailing, it will be appreciated if the per diem incident 
to this period were also allowed and the suspension removed. 


Section 22 of the act of February 23, 1931, 46 Stat. 1210, provides: 


That the Secretary of State is authorized, whenever he deems it to be in the 
public interest, to order to the United States on his statutory leave of absence 
any Foreign Service officer or vice consul of career who has performed three 
years or more of continuous service abroad: Provided, That the expenses of 
transportation and subsistence of such officers and their immediate families, 
in traveling from their posts to their homes in the United States and return, 
shall be paid under the same rules and regulations applicable in the case of 
officers going to and returning from their posts under orders of the Secretary 
of State when not on leave: And provided further, That while in the United 
States the services of such officers shall be available for trade conference work 
or for such duties in the Department of State as the Secretary of State may 
prescribe, but the time of such work or duties shall not be counted as leave. 

The Secretary of State is authorized, in his discretion and subject to such 
regulations as may be issued by the President to grant to any officer or em- 
ployee of the Foreign Service not to exceed sixty days annual leave of absence 
with pay. If such officer or employee returns to the United States, the leave 
of absence granted under the provisions of this section shall be exclusive of 
the time actually and necessarily occupied in going to and from the United 
States, and such time as may be necessarily occupied in awaiting sailing. * * * 

There is nothing in the quoted act of February 23, 1931, cited by 
you, authorizing a Foreign Service officer to place himself in a travel 
status, or authorizing the Department of State to order the officer in 
a travel status, immediately upon termination of leave in the United 
States and prior to the date on which it is necessary for him to depart 
from the place where his leave terminates in order to return to his 
foreign duty station by the first available vessel, solely for the pur- 
pose of awaiting sailing in order that the officer may draw a per 
diem in lieu of subsistence. The provision in the statute excluding 
from leave “such time as may be necessarily occupied in awaiting 
sailing”, was intended to continue the officer in a duty status to 
prevent loss of salary, and not to authorize or require a travel status 
immediately upon termination of a leave status or for a period longer 
than is necessary for the officer to return from the place where his 
leave expires to his duty station. Consequently, the officer is entitled 
to a per diem only while necessarily in a travel status between the 
place where he was on leave and his station—which would include, 
not all time occupied in awaiting sailing, but only such time as may be 
necessarily occupied in awaiting sailing. 
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Mr. Dorsey left Baltimore January 9 at 10 a.m. and arrived at 
New York at 5:30 p.m. the same day but did not sail from New York 
until 4 p.m. January 12. Had he left Baltimore at 10 a.m. January 
11, or even later, he could have arrived in New York City in time for 
the sailing of the vessel. Accordingly, it cannot be said that the 
extra two days in New York City constituted “time * * * neces- 
sarily occupied in awaiting sailing.” 

Upon reconsideration, the decision of November 20, 1933, must be 
and is affirmed. 


(A-54325) 


PAY—ALLOWANCES—MEMBER OF THE OFFICERS’ RESERVE CORPS 
INJURED WHILE ON ACTIVE DUTY 


Under the act of April 26, 1928, 45 Stat. 461, a reserve officer of the Army who 
suffers injuries while on active duty necessitating medical and hospital 
treatment is entitled to continuation of pay and allowances whether in 
money or in kind that he was entitled to receive at the time the injuries 
were suffered for a period not to exceed 6 months from the date of the in- 
jury, and orders issued to extend the period of active duty after the injury 
are unnecessary to secure to him pay and allowances, his right in this re- 
spect being given by the act of April 26, 1928. 

A reserve officer of the Army who is in receipt of quarters in kind at the time 
of injury while on active duty is not entitled to rental allowance during the 
period he is receiving hospital and medical treatment, as the act of April 
26, 1928, 45 Stat. 461, contains no authority for substituting a monetary 
allowance for the quarters in kind he was receiving at the time the injury 
was sustained, the right to which in kind is continued during the period 
he is entitled to pay and allowances because of his injury. 


eS General McCarl to Maj. W. M. Dixon, United States Army, May 


There has been received by reference from the Chief of Finance 
your letter of January 17, 1934, requesting decision whether pay- 
ment is authorized of a voucher in favor of Second Lt. Vincent Ford, 
Air Reserve, for pay and allowances covering the period October 1 
to October 15, 1933, and 50 per centum increase in pay for flying 
covering the period May 1 to October 15, 1933. 

By paragraph 4, S.O. 249, dated War Department October 21, 
1982, Second Lt. Vincent Ford, Air Corps Reserve, was relieved from 
assignment and duty at Brooks Field, San Antonio, Tex., and 
ordered to proceed to March Field, Riverside, Calif., for duty and to 
be relieved at the latter place in time to enable him to arrive at his 
home on June 30, 1933, on which date he was to revert to an inactive 
status. It appears that the officer was injured in an airplane col- 
lision at about 9 a.m., April 14, 1933, that a board of officers ap- 
pointed in accordance with applicable Army regulations found that 
the injuries were incurred in line of duty and were not due to the 
officer’s own misconduct which findings were approved by the Sec- 
retary of War, June 30, 1933. By paragraph 22, s.0. 100, dated 
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War Department, May. 1, 1933, Second Lieutenant Ford was continued 
on active duty at March Field until October 15, 1933. 

While not definitely shown in the submission, it is understood that 
the injuries of the officer have necessitated hospitalization and medi- 
cal treatment for a period more than 6 months from the date they 
were incurred and that Second Lieutenant Ford is still receiving 
treatment at the Letterman General Hospital as a result of the injur- 
ies. On the assumption this is correct, the officer is entitled to a con- 
tinuation of pay and allowances either in money or in kind he was re- 
ceiving at the time the injuries were incurred under the provisions 
of the act of April 26, 1928, 45 Stat. 461, 462, for the 6-month period 
April 15, 1933, to October 14, 1933, including the 50 percent increase 
in pay for flying, he having qualified for and received flight pay 
during the month in which injured, A-13649, dated April 24, 1926, 
and it would seem the orders of May 1, 1933, issued after the injuries 
were incurred for the ostensible purpose of extending the period of 
active duty for 6 months following the injuries were unnecessary to 
continue the officer’s right to pay and allowances, his rights under 
the act of April 26, 1928, remaining the same as when injured. 

At the time the injuries were sustained, the officer was assigned 
and in receipt of quarters in kind. By paragraph 5, 8.0. 98, dated 
April 28, 1933, said assignment of quarters to Second Lieutenant 
Ford was terminated, effective that date, and vouchers on file in this 
office show the officer was thereafter paid rental allowance as an 
officer without dependents from April 29, 1933, to September 30, 
1933, in the sum of $172.27. 

The rights of the officer to continuation of pay and allowances for 
the 6-month period following the injuries being governed by the act 
of April 26, 1928, under which it is expressly provided that during 
the period of hospitalization continuation of pay and allowances is 
limited to that to which entitled at the time the injuries were sus- 
tained, either in money or in kind, he was not entitled to rental 
allowances for any part of the 6 months beginning April 15, 1933, 
for the reason on that date he was furnished quarters in kind, and 
the act of April 26, 1928, contains no authority for substituting rental 
allowance for the quarters in kind he was receiving at the time of the 
injuries (A-48445, dated June 5, 1933). 

Payment of the voucher is authorized in the sum of $174.87, less 
proper deductions for insurance premium, computed as follows: 


CREDITS 


Pay, Oct. 1 to Oct. 14, 1933, at $125 per month 
50 percent increase in pay (aviation), May 1 to Oct. 14, 1983, at 
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DEBITS 


Erroneous credit of rental allowance, Apr. 29 to Sept. 30, 1983, 
at $34 per month 


Less 15 percent of $400, act of Mar. 20, 1933 


(A-54226) 


CONTRACTS—LIQUIDATED DAMAGES—FUNCTIONS OF ADMINISTRA- 
TIVE OFFICERS RELATIVE TO DELAYS IN PERFORMANCE 


The functions of administrative officers with reference to liquidated damages 
properly chargeable for delays under a contract are limited to a determina- 
tion and report of the facts relative to the extent and causes of the delays, 
and the question of law as to whether under such reported facts the con- 
tractor should be charged with the liquidated damages provided in the 
contract for the delays in performance is for determination by the General 
Accounting Office and the courts. 


Comptroller General McCarl to the Secretary of the Treasury, May 5, 1934: 


In the preaudit of a voucher transmitted to this office on schedule 
439, approved by C. Forsburg, Chief, Accounts Section, United States 
Coast Guard, Treasury Department, in favor of the Interior Steel 
Equipment Co., Cleveland, Ohio, for the payment of $65 for furnish- 
ing the United States Coast Guard, Washington, D.C., on February 
12, 1934, with 250 plan guides under Coast Guard contract therefor 
dated November 18, 1933, it has come to my attention that the admin- 
istrative officer has approved the claim for $61.03, that being the full 
contract price for the supplies delivered less a discount of 2 percent 
for prompt payment, amounting to $1.30, and less $2.67 liquidated 
damages for 41 days of delay in completing deliveries of the said 
supplies. 

Under the terms of the contract the liquidated damages for delays 
in deliveries were fixed at “5 percent of the amount of the bid” 
for “each calendar day of delay ”, and there appears no provision in 
the contract for excusing delays in delivery of the supplies for any 
cause. Therefore, liquidated damages at the per diem rate specified 
in the contract would appear to have accrued to the Government for 
each day of delay. See 11 Comp. Gen. 386. 

Attached to the submitted voucher is a statement signed by T. A. 
Shanley, Chief, Office of Supplies and Accounts, headquarters, 
United States Coast Guard, to the effect that the payment of 5 per- 
cent per day of the amount of the bid as provided in the contract is 
considered excessive, and he recommends that such per diem damages 
be reduced to the per diem rate of one-tenth of 1 percent of the 
amount of the bid, as there was no loss to the Government, and 
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inasmuch as the file cases for which the plan guides were required 
had not yet been delivered. It appears that in accordance with such 
recommendation the administrative officer has attempted to reduce 
the liquidated damage per diem rate of the involved contract to one- 
tenth of 1 percent per day and has proposed by said executed voucher 
to relieve the contractor from the major portion of the accrued 
liquidated damages. Inasmuch as the functions of the administra- 
tive officers, with reference to the liquidated damages to be charged 
against a contractor under the contract here involved, are limited 
to a determination and report of the facts with reference to the 
extent and causes of the delays, while the question of law as to 
whether under such reported facts the contractor should be charged 
with the liquidated damages provided in the contract for the delays 
in performance is for determination by this office and the courts, the 
administrative officer’s attempted reduction of the contract per diem 
rate of liquidated damages in instant contract was not proper or 
effective. 

This matter is brought to your attention for such procedure as may 
be deemed necessary to avoid repetition of the erroneous administra- 
tive action as to liquidated damages in cases where there are delays 
in performance of the contracts. 

The contracting officer’s findings of fact as to the extent of the 
delay in performance of the contract of November 18, 1933, and as 
to the causes thereof should be transmitted to this office for consider- 
ation and determination whether the contractor is chargeable under 
the law applicable to the facts with liquidated damages on account 
of such delay or any part thereof. The present record indicates 
that there were 41 days of delay in completing deliveries under the 
contract and that the liquidated damages chargeable against the 
contractor exceed the contract price for the supplies delivered. 


(A-52987) 


DISBURSING OFFICERS—ACCOUNTABILITY UNDER CENTRALIZED 
SYSTEM—VOUCHERS—CERTIFICATION 


The HExecutive order of June 10, 1933, no. 6166, establishing a centralized 
disbursing system, while placing greater responsibility upon certifying 
officers, does not lessen the responsibility of the disbursing officer and his 
surety, but where it is shown that the improper payment is caused solely 
by improper certification as to matters not within the knowledge of or 
available to the disbursing officer, the accounting officers may and will 
raise a charge against the certifying officer. 

The Executive order of June 10, 1933, no. 6166, establishing a centralized 
disbursing system in the Treasury Department, provides that the Division 
of Disbursement so established shall disburse moneys only upon the 
certification of persons by law duly authorized to incur obligations upon 
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behalf of the United States. As no subordinate officers of the United 
States Tariff Commission have been authorized by law to incur obligations 
upon behalf of the United States, vouchers from that Commission must be 
certified by the Commission through its chairman. 


Comptroller General McCarl to the Chairman, United States Tariff Commis- 
sion, May 7, 1934 


There has been received your letter of December 29, 1933, as 
follows: 


Section 331, subsection (c), of the Tariff Act of 1930, a reenactment of a 
provision appearing in prior tariff acts, contains the following language: 

“All of the expenses of the Commission, * * * shall be allowed and paid 
on the presentation of itemized vouchers therefor approved by the Commission.” 

Under that provision it has been the continued practice to have all vouchers 
certified and approved for payment by the chairman of the Commission. 

By Executive Orders Nos. 6166 and 6224, and order of the Secretary of the 
Treasury, approved by the President November 29, 1933, the disbursing ac- 
tivities of the Tariff Commission were transferred to the Division of Disburse- 
ment, effective December 22, 1933. 

Your decision is respectfully requested on the following questions: 

1. To relieve the chairman’s office of that detail as well as to facilitate 
the settlement of claims, is the Commission authorized to delegate to subordi- 
nate officers the power to certify and approve vouchers for payment? 

2. If answered in the affirmative, to what extent is the Commission or the 
certifying officers accountable for “improper certification” under the provi- 
sions of section 4 of the Executive Order No. 6166? 

8. Should certifying officers be required to furnish an appropriate bond? 


The Executive order of June 10, 1933, no. 6166, was issued pur- 
suant to the authority given the Executive by the act of March 3, 
1933, 47 Stat. 1517, section 403 of which act provides: 


Whenever the President, after investigation, shall find and declare that 
any regrouping, consolidation, transfer, or abolition of any executive agency 
or agencies and/or the functions thereof is necessary to accomplish any of 
the purposes set forth in section 401 of this title, he may by Executive order— 

(a) Transfer the whole or any part of any executive agency and/or the 
functions thereof to the jurisdiction and control of any other executive agency; 

(b) Consolidate the functions vested in any executive agency; or 

(c) Abolish the whole or any part of any executive agency and/or the 
functions thereof; and 

(d) Designate and fix the name and functions of any consolidated activity 
or executive agency and the title, powers, and duties of its executive head; 
except that the President shall not have authority under this title to abolish 
or transfer an executive department and/or all the functions thereof. 


The order provided for numerous transfers, consolidations, etc., 
and by section 4 provided for consolidating in a Division of Disburse- 
ment in the Treasury Department the function of disbursement of 
moneys of the United States—a function then being performed by 
numerous disbursing officers, for the most part attached to the par- 
ticular agency for which disbursing. The third paragraph of said 
section 4, and the provision to which you refer, is as follows: 

The Division of Disbursement shall disburse moneys only upon the certi- 
fication of persons by law duly authorized to incur obligations upon behalf of the 
United States. The function of accountability for improper certification shall 


be transferred to such persons, and no disbursing officer shall be held account- 
able therefor. 
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It is fundamental that disbursing officers of the Government are 
bound to account faithfully and fully for all moneys entrusted to 
them and are personally liable to the United States for all such 
moneys for which they fail, in so accounting, to show a lawful use, 
and that the accounting officers of the Government may allow credit 
only to the extent such accounting is duly made. Such account- 
ability for public moneys is not, of course, an “ agency ” or a “ func- 
tion ” of an agency. It is a state of responsibility that develops into 
a liability upon failure to so account—a liability not only of the 
disbursing officer but of his surety—and consequently is not a matter 
within the purview of the act of March 3, 1933, nor does the order 
necessarily purport to operate thereon. 

In the creating of a centralized disbursing system there was pos- 
sible of accomplishment not only economy through improved 
methods, elimination of duplication, unnecessary personnel, etc., but 
improved administration throughout the Government through exact- 
ing closer application to duty by responsible officials and law ob- 
servance by them in the uses of public moneys in the conduct of the 
public business. Under a decentralized system with disbursing 
officers attached as employees of the particular agencies for which 
disbursing there is ever present in administration temptation to in- 
dulge in lax methods and even to go beyond the law, and this largely 
because of the fact that the disbursing officer, being a subordinate 
employee, may be expected to pay and assume the burden of securing 
credit in his accounts either by later obtaining and submitting to the 
accounting officers facts necessary to support the payment, or, if there 
be no such facts, through congressional action granting relief on the 
plea of good faith and that the Government possibly received some 
benefit as a result of the improper administrative action. In such 
condition there was room, of course, for charges of favoritism, 
fraud, and other wrongdoing. 

Under a centralized disbursing system with disbursing duties in 
officers removed from control by those authorized to obligate ap- 
propriations, and acting wholly upon their personal and bonded 
responsibility, the administrative responsibility in the matter of obli- 
gating an appropriation becomes real as the procedure of inducing 
payment and then fighting the battle for credit, even through the 
Congress if necessary, is not available. Under a centralized and 
independent disbursing system improper or illegal administrative 
action attempting to obligate an appropriation should result in no 
payment, thus leaving the administrative official his problem to 
work out as best he can—but with the public moneys involved still 
in the Treasury and fully protected. 

While the language employed in the closing sentence of section 
4 is not and does not purport to be in form as usually employed in 
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legislation, when considered in the light of the fact that account- 
ability for public moneys is not a matter within the purview of the 
act of March 3, 1933, the Executive purpose therein clearly is to 
exact further protection for the public moneys through placing 
greater responsibility upon administrative officials to whose certifi- 
cates disbursing officers must usually look for the facts necessary to 
support payment on administratively approved vouchers. 

So far as the accounting officers of the Government are concerned 
the primary and direct action required by law is upon the disbursing 
officer who, usually, is bonded; and while the responsibility of certi- 
fying officials does not lessen the responsibility of the disbursing 
officer and his surety in their liability to the United States, where 
it is shown that an erroneous or illegal payment was caused solely 
by an improper certification as to matters not within the knowledge 
of or available to the disbursing officer, the accounting officers of 
the Government may and will raise a charge directly against the 
certifying officer for the amount of such erroneous or illegal payment. 

With respect to your first question— 

To relieve the chairman's office of that detail as well as to facilitate the 
settlement of claims, is the Commission authorized to delegate to subordinate 
officers the power to certify and approve vouchers for payment? 
there appears for consideration the provision of the Executive 
order— 

The Division of Disbursement shall disburse moneys only upon the certifica- 
tion of persons by law duly authorized to incur obligations upon behalf of the 
United States. 

It will be noted that under the plain terms of this provision the 
Division of Disbursement is authorized to disburse moneys only upon 
the certification of persons “by law authorized to incur obligations 
upon behalf of the United States.” Therefore, while the question 
would appear to be for consideration primarily by the disbursing 
officer to whom a certified voucher is presented for payment, and for 
his submission to this office for decision if in doubt, it would seem 
clear that the power to certify and approve vouchers for payment 
may not be delegated to any person who is not “by law duly author- 
ized to incur obligations on behalf of the United States.” It is not 
understood that any subordinate officers of your Commission have 
been by law duly authorized to incur obligations upon behalf of the 
United States. 

Answer to your second question is to be found in the matters here- 
tofore stated. 

With respect to your further question— 


8. Should certifying officers be required to furnish an appropriate bond? 


the intent of the Executive order being to enforce pecuniary liability 
against certifying officers for erroneous or illegal payments induced 
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by their improper certificates, it would seem to be in the interest of 
the United States that they be required to furnish an appropriate 
bond, but apparently there has been no such general requirement 
either by legislation or order having the force and effect of law. 

The questions presented are answered accordingly. 


(A-53796) 


PERSONAL SERVICES—NOTARIES PUBLIC—STENOGRAPHIC 
REPORTERS 


Ordinarily no objection is made to payment for notary and reporting services 

in reducing depositions to writing at rates fixed by State statutes when 
ho agreement for a lesser rate has been made, but it is not permissible to 
make double payment for the same services under two sections of a State 
statute. That is to say, the folio charge by the notary public for drawing 
an affidavit, deposition, or other paper, covers the cost of reducing the same 
to writing and no additional payment as for reporting services is 
permissible. 


Comptroller General McCarl to the Attorney General, May 7, 1934: 
There has been received your letter of January 31, 1934, as follows: 


There are submitted herewith a voucher in favor of Paul Lehnhardt, Jr., 
for notarial services, a voucher in favor of the Associated Court Reporters for 
stenographic work, a schedule of disbursements resubmitting the two vouchers, 
and a preaudit difference statement from the Audit Division in that connection. 
The issues raised by the Audit Division are of considerable importance to the 
Department and your formal decision is requested on the following points 
which will be discussed in detail. For your convenience, the following excerpts 
on California statutes are furnished: 

“Secrion 798. Fees. The fees of notaries are as follows: * * * For draw- 

ing an affidavit, deposition, or other paper for which provision is not herein 
made, for each folio, thirty cents. * * * For administering on [an] oath or 
affirmation, fifty cents. For every certificate, to include writing the same, and 
the seal, one dollar.” Political Code of California, 1981. 
. “Sporron 274. Fees. [Phonographic Reporters of Superior Courts.] For 
his services the official reporter shall receive the following fees, except in 
counties where a statute provides otherwise: For reporting testimony and pro- 
ceedings in contested cases, fifteen dollars per day. * * *” Code of Civil 
Procedure and Probate Code of California, 1931. 

With respect to the $15.00 per diem provided in section 274 CCP, it is 
understood that the California legislature in August 1983, reduced the rate 
to $12.50. A copy of the session law, however, is not available. It is the 
Department’s contention that said section does not oblige the Federal Govern- 
ment to pay the State rate when a State reporter takes a deposition for the 
Government. This contention finds support in your decision of August 28, 
1933, A-60459. 

1. In the general statement of procedure in the Department’s submission 
quoted in 11 Comp. Gen. 428, it was intended to state that our practice during 
the past twenty-five years had been to authorize fees prescribed by the State 
statutes for the notarial services. It has also been our practice to authorize pay- 
ment for stenographic services in reducing the depositions of witnesses to writ- 
ing. The Department did not mean to imply that if the notary himself performed 
the stenographic work he would not be compensated therefor. In other words, 
the Department has authorized compensation in the dual capacity of notary 
and stenographer and our action in this regard heretofore has not been ques- 
tioned by the Audit Division until quite recently, the exceptions being based 
upon the decision in 11 Comp. Gen. 428. With respect to the two vouchers 
submitted herewith, it is the Department’s position that the Associated Court 
Reporters, having been designated to take the deposition and having assigned 
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a member of the firm who was also a notary to do the work, is entitled to 
reasonable compensation for the stenographic services rendered. The charges 
are regarded ag reasonable. It is the general practice of reporting firms and 
individual reporters to charge an attendance fee and a transcript charge based 
upon the number of folios. There is no departure in this instance from the 
long established administrative procedure. Your decision of October 23, 1933, 
A-51368, held that where a notary is paid for stenographic service the reduc- 
tion required by the Economy Act applies, notwithstanding which the Audit 
Division questions the propriety of a payment for stenographic service. Your 
decision is therefore requested as to whether or not under the circumstances 
presented, an allowance may be made to the Associated Court Reporters for an 
attendance charge and transcript fee for reporting. 

2. If a notary takes a deposition charging therefor by the folio based on 
the statutory fees, may the Department allow him additional compensation for 
stenographic service. This is merely a variation of the foregoing question 
but is prompted by the action of the Audit Division in questioning payment to 
an individual for notarial services based upon a State statute (such as that 
of California) when at the same time a folio rate appears in his charge for 
stenographic service. By way of explanation of the apparent dupli- 
eation of compensation it should be pointed out that the State statutes which 
regulate fees upon a folio basis use the folio as a measure of the value of the 
notary’s time. If he is thereafter called upon to furnish a transcript of the 
deposition, additional services are involved for which he is equitably entitled 
to additional compensation. Of course, if the statute were to specifically 
provide that the notary shall furnish transcript and notarial services for the 
stated folio rate, the Department would not approve any additional charges, 
but this office knows of no such statute in effect in any of the forty-eight 
States. From the Government’s standpoint there is no difference between the 
case where the notary charges on a folio basis and his stenographer also 
charges on a folio basis and the case where the notary renders service in the 
dual capacity, the folio being used as the measure of compensation. 

8. The next point raised by the Audit Division relates to the reduction of 
the charge for 40 folios in the voucher of the Associated Court Reporters, 
signed by Paul Lehnhardt, Jr., Secretary. Mr. Lehnhardt rendered the nota- 
rial services. Inasmuch as the account is payable to the firm which fur- 
nished the individual employee to render the service, this office is of the opinion 
that the provisions of the Economy Act are not applicable unless a firm which 
renders a service capable of individual performance is to be held as performing 
a service “in and under” a branch of the Government. See the decision of 
June 3, 1933, A-48740, with respect to the employee of the claimant, Sarah 
W. Lee. This office concedes that if the account were payable to Mr. Lehn- 
hardt for stenographie service personally rendered by him in connection with 
the taking of the deposition, it would be subject to the reduction under your 
decision of October 23, 1933, A-54368. In the instant case, no effort was made 
to avoid the reduction as has been suggested. 

Kindly return the vouchers with your decisions. 


It appears in this case that Mr. Lehnhardt, Jr., personally per- 
formed all of the services for which charges are being made, and 
that for his services in reducing the deposition to writing there 
are being charged a per diem fee and a folio fee in addition to 
charges for swearing the witness and for a notarial certificate as 
well as for carbon copies. While the United States is not con- 
trolled by State statutes when making payment for stenographic 
services in reducing depositions to writing, no objection is ordi- 
narily made to the payment for notary or stenographic services at 
rates fixed by State statutes when no agreement for a lesser rate 
has been made. However, the charges prescribed by the two sec- 
tions of the California statutes quoted in the submission are not 
for application to the same service, that is to say, the folio charge 
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by a notary public for “ drawing ” an affidavit, deposition, or other 
paper covers the cost of reducing the deposition to writing, whether 
stenographically or otherwise, and any attempt to charge for re- 
porting services in addition thereto constitutes a double charge for 
the same services which is not permissible. 

As the services in this case were rendered after April 1, 1933, 
and the rates therefor were not based upon any Federal statute, 
schedule, regulation, Executive order, or departmental order, they 
are not subject to the 15 percent reduction under the Economy Act. 
The voucher in favor of Mr. Lehnhardt, Jr., for notarial services, 
aggregating $14.30, will be certified and returned for payment in 
due course. Payment on the voucher in favor of the Associated 
Court Reporters for services rendered by Mr. Lehnhardt, Jr., is not 
authorized. No objection would be made to an additional pay- 
ment of $4 on a proper voucher to Mr. Lehnhardt, Jr., for the carbon 
copies furnished. 


(A-54221) 


TRANSPORTATION—AUTOMOBILE—ARMY OFFICER CHANGING 
STATION FROM OVERSEAS 


The act of July 14, 1982, 47 Stat. 672, insofar as it authorizes the use of 
appropriated funds for the return to the United States of privately 
owned automobiles in transit to or from points outside of the continental 
limits of the United States or that have been transported to such outside 
points at public expense on or before the approval of the act, does not 
confer on an officer of the Army any other or greater rights with reference 
to the shipment of his baggage, including his personally owned automo- 
bile, than he enjoyed prior to the prohibition on the use of appropriated 
funds for transportation of privately owned automobiles. 

Where there is included in a shipment of the authorized baggage of an officer 
changing station, an automobile or other property requiring the expendi- 
ture of Government funds in excess of what it would have cost to ship 
ordinary household and personal effects, the officer is liable for such in- 
creased cost. 


Decision by Comptroller General McCarl, May 7, 1934: 


There is for consideration the question of the amount of excess 
transportation cost properly to be collected from Second Lieutenant 
Robert B. Beattie for the transportation of his permanent change 
of station allowance of baggage, including his personally owned 
automobile from Hilo, Hawaii, to Honolulu, Hawaii, on permanent 
change of station from Hilo, Hawaii, to Fort Benning, Ga., under 
paragraph 11, Special Orders No. 47, Headquarters Hawaiian 
Department, Fort Shafter, Hawaii, February 27, 1933. 

It appears that Second Lieutenant Beattie had been on duty at 
Hilo, Hawaii, since March 1932 and that the automobile weighing 
2,450 pounds had been brought to Honolulu from the United States 
in March 1931 and shipped to Hilo prior to July 14, 1932. It 
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appears, also, that the officer transported 148 pounds of professional 
books and 4,017 pounds of other baggage from Hilo to Honolulu 
on the U.S.S. General Royal T. Frank. As the Government vessel 
was not equipped to handle the automobile it was shipped on Gov- 
ernment bill of lading by a vessel of the Inter-Island Steam Navi- 
gation Co., at a cost of $25.76, which was paid on voucher no, 1037, 
in the March 1933 accounts of H. B. Lovell. 

The officer is entitled to shipment of his authorized allowance 
from his last permanent station, Hilo, Hawaii, to his new permanent 
station, Fort Benning, Ga., provided the aggregate cost, if in more 
than one shipment, does not exceed that of a like weight, not exceed- 
ing the authorized change of station allowance in one lot from 
the old permanent station to the new permanent station. See 8 
Comp. Gen. 490; 10 id. 58; 13 id. 293. : 

In this case had the shipment been made in one lot on the Govern- 
ment-owned steamer no additional cost to the Government would 
have been incurred, and if the entire shipment had been composed of 
household goods, it could have been shipped on said Government 
steamer. The inclusion of the automobile in the shipment, therefore, 
occasioned the additional expense of $25.76, which would not have 
been incurred on an ordinary shipment of a like weight of household 
goods in one lot on the Government steamer. 

The act of July 14, 1932, 47 Stat. 672, provides, in part, as follows: 

* * * That no appropriation contained in this act shall be available for 
any expense for or incident to the transportation of privately owned automo- 
biles except on account of the return to the United States of such privately 
owned automobiles as may be in transit to or from points outside of the conti- 
nental limits of the United States or have been transported to such outside 
points at public expense on or by the date of the approval of this act: * * * 

The above-quoted provision of the law authorizes the return to the 
United States of the officer’s automobile involved in this case, but 
it does not give said officer any other or greater rights than he en- 
joyed prior to the enactment of the statute. The officer had the right 
to have his automobile returned to the United States, but under the 
law and regulations he is required to reimburse the United States 
on account of the additional expense over that of shipping a like 
weight of household goods it incurred by reason of such shipment. 

Where there is included in a shipment of the authorized baggage 
of an officer changing station, property requiring an expenditure in 
excess of what it would have cost to ship ordinary household and 
personal effects, the officer is liable for such increased cost. The 
expense or cost of the shipment of such property must be deter- 
mined in accordance with the shipment as actually made. See 22 
Comp. Dec. 195; id. 554; 1 Comp. Gen. 740; 6 id. 420; 7 id. 826. 

As the shipment of the automobile in this case resulted in expense 
to the Government which would not have been incurred had the 
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entire shipment been household effects, the entire cost of shipment 
of the automobile was excess and there is properly for collection 
from the officer the sum of $25.76. 


(A-55465) 


TRANSPORTATION—LAND-GRANT DEDUCTION—ENLISTED MEN 
ABSENT WITHOUT LEAVE 


Where an enlisted man of the Army absent without leave from his proper 
station is furnished transportation requests for transportation to return 
thereto, the enlisted man is traveling for his own purpoSes and under the 
opinion of the Supreme Court in United States v. Union Pacific Co., 249 U.S. 
854, the carrier is entitled to payment for the transportation without 
land-grant deduction. 

Where an enlisted man of the Army absent without leave from his proper sta- 
tion reports at an Army post other than his station or is apprehended and 
delivered to such post, and is there tried for his offense, the military 
authorities have resumed control and direction of the enlisted man and his 
travel thereafter in obedience to orders directing him to proceed to his 
former station is not for his own purposes but for military purposes and 
the Government is entitled to land-grant deduction for transportation fur- 
nished for such ordered travel. The fact that the man may be required 
to reimburse the Government for the cost of transportation his misconduct 
has caused it is not a basis for relieving the railroad company from fur- 
nishing transportation at the reduced rate applicable for the travel of 
troops of the United States. 


Decision by Comptroller General McCarl, May 8, 1934: 

There is for consideration the application of the Missouri Pacific 
Railroad Co. for review of settlement certificate No. T-90053 
(claim 577129), covering its bill no. 6073 for transportation fur- 
nished two enlisted men of the Army who were absent from their 
duty station without leave and reported at Jefferson Barracks, Mo. 
Transportation was issued on transportation requests from Jeffer- 
son Barracks, Mo., to San Antonio, Tex.; the company rendered its 
bill in the amount of $65.70, and the settlement allowed its claim in 
the amount of $54.02; the difference representing the land-grant 
reduction. 

On T/R WQ-877243, dated November 9, 1932, Samuel W. Snyder, 
private, Company L, Twenty-third Infantry, was furnished first- 
class ticket from Jefferson Barracks, Mo., to San Antonio, Tex., and 
on T/R WQ-877244, dated November 15, 1932, Percy L. Boggs, 
private, Forty-seventh School Squadron, A.C., was furnished a first- 
class ticket, Jefferson Barracks, Mo., to San Antonio, Tex. Both 
transportation requests bear the following notation: 


AWOL Not under guard (NONMIL) and 
Commanding Officer notified by Finance Officer, Washington, D.C., of amount 
to be charged against soldier. 


These notations were the basis for the rendition of bill at full 
first-class fare. In connection with the issuance of the transporta- 
tion requests, in each case, special orders directing the travel of the 
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enlisted men were issued, that for Snyder being in the following 
terms: 


SPECIAL Sapeme} HEADQUARTERS, JEFFERSON BARRACKS, MISSOURI, 
NumMsBer 175 November 9, 1932. 


EXTRACT 


1. Under the provisions of paragraph 2a, AR 615-290, Private Samuel W. 
Snyder, 6801077, Company L, 23rd Infantry (AWOL from his proper station), 
will proceed without delay to Fort Sam Houston, Texas, reporting upon arrival 
to his commanding officer for duty. 

The Quartermaster Corps will furnish the necessary transportation. 

It being impracticable for the Government to furnish cooking facilities for 
rations, the Finance Department will pay in advance the monetary travel allow- 
ances prescribed in table II, paragraph 2a, AR 35-4520, at the rate of $2.25 per 
day for rations for one man for one and one-third (144) days. 

The travel directed is necessary in the military service and payment when 
made is chargeable to procurement authorities: QM 1606 P 54-0623 A 211-3 and 
QM 6 P 3-0340 A 237-3. 

The entire cost of transportation and increased cost of subsistence will be 
charged against the above-named soldier on the next pay roll of his organization 
in accordance with paragraph 20b, AR 30-290 and 14c (1) AR 35-4520. 

By order of Lieutenant Colonel Cotton: 


BE. T. WHEATLEY, 
Captain, 6th Infantry, Adjutant. 


The order issued in the case of Boggs was identical in its terms. 
These orders were necessary to authorize the issuance of transporta- 
tion requests and to authorize the Finance Department to advance 
the monetary travel allowance to the enlisted men. By first indorse- 


ment dated January 31, 1934, the commanding officer, Jefferson Bar- 
racks, Mo., reported to this office in connection with the issuance of 
transportation in these cases as follows: 


1. In accordance with request contained in the basic letter, the following 
information is furnished: 

a. Private Samuel W. Snyder, 6801077, Company L, 23rd Infantry. This man 
merely reported at this station, absent without leave from his proper station, 
and requested return transportation, which was furnished on recommendation 
of his organization commander. 

b. Private Percy L. Boggs, 6371272, 47th School Squadron, Air Corps. This 
man was tried at this station charged with desertion, found guilty of AWOL 
only, and was furnished transportation to his proper station upon expiration of 


the sentence imposed. A copy of the general court-martial order in this case 
is inclosed. 


The general court-martial order shows that on October 3, 1932, 
Boggs was found guilty of absence without leave, sentenced to be con- 
fined at hard labor for 1 month and 12 days and to forfeit $14 per 
month for a like period. The reviewing authority, October 24, 1932, 
promulgated general court-martial orders nos. 263, approving so 
much of the sentence as provided for confinement at hard labor for 
39 days and forfeiture of $14 per month for a like period and 
designated Jefferson Barracks, Mo., as the place for confinement. 

The case of Boggs is, therefore, identical with the case of Mayes, 
considered in decision to Maj. J. B. Harper, F.D., United States 
Army, March 19, 1932, A-41152, in which it was held that the status 
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of the soldier was such as to entitle the Government to reduction 
for land grant from the charges for his transportation from place 
of release from confinement to his assigned duty post. It is not 
clear whether the request of the railroad company for review of 
the settlement in this case is intended to secure a reconsideration of 
that decision, but as there is a distinction between the case of Snyder 
and that of Boggs, the matter will be considered de novo. 

Both soldiers were absent without leave, but they remained sol- 
diers in the Army of the United States notwithstanding the com- 
mission of the crime of absence without leave denounced by the 
sixty-first article of war. In Jn re Grimley, 187 U.S. 147, 152, the 
court used the following language: 

By enlistment the citizen becomes a soldier. His relations to the State and 
the public are changed. He acquires a new status, with correlative rights and 
duties; and although he may violate his contract obligations, his status as 
a soldier is unchanged. * * * 

But being in the Army alone is not the test whether in his travels 
the soldier is within the term “troops” of the United States. In 
United States v. Union Pacific Co., 249 U.S. 354, the court deter- 
mined that discharged soldiers, discharged military prisoners, re- 
jected applicants for enlistment, and accepted applicants for 
enlistment were not in the military service and therefore not troops; 
that retired enlisted men traveling to their homes on retirement 
are not troops—“ they travel for their own purposes ”—although the 
law constitutes them a part of the Regular Army and subjects them 
to call for service, and lastly— 

The furloughed soldier is, of course, a part of the Army or troops of the 
United States; but his transportation back to the proper station, is not “ trans- 
portation of troops ” within the meaning of the land-grant acts. The furloughed 
soldier travels for his own purposes. The Government merely advances to him 
the cost of transportation and subsistence while on furlough; and does this, 
only if the soldier lacks funds to bear the expense himself. The advance must 
be repaid. Army Regulations, 1913, Sec. 110. 

So, although Snyder was in the Army, he had traveled from his 
post of duty at his own expense and in violation of the terms of 
his contract of enlistment, had absented himself without authority 
or had overstayed his furlough, and it was his duty to return to his 
post of duty at his own expense, as much so as if he had been granted 
a furlough and transportation request had been furnished to him for 
the return journey to his post of duty. In either the case of furlough 
or of return from absence without leave, the enlisted man travels for 
his own purpose and each must pay the rate of transportation appli- 
cable to the public generally in the absence of a concession by the 
transportation companies because of their status. 

In the case of Boggs, it does not appear whether he reported at 
Jefferson Barracks for transportation to his post of duty or whether 
he was apprehended and delivered to that station, but in either event, 
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upon determination by the military authorities to hold him for trial 
at that station, his situation changed. He was no longer at liberty 
to travel or move except as the Army authorities directed him so to do. 
Having asserted control over him and having subjected him to trial 
for his offense, if thereafter he was directed, required, or ordered to 
travel, he clearly came within the term “troops” of the United 
States the same as though he had reported to Jefferson Barracks 
pursuant to an order and thereafter had been directed to proceed 
elsewhere. How, by what means, or for what purpose he reached 
Jefferson Barracks is unimportant and immaterial in connection 
with his subsequent transportation when the military authorities take 
custody of him. In Southern Pacific Company v. The United States, 
72 Ct.Cls. 278, the Court of Claims described the situation of the 
soldier in such a case as follows: 


* * * Of course, in a strict sense it may not be said that a convicted 
prisoner of the Army en route to prison is traveling for his own purpose. He 
has no choice, and the Army authorities are but discharging a duty in relation 
to his transportation. Beyond doubt such a soldier is a soldier in the Army 
until by proper military procedure he is separated therefrom. The statutes fix 
the right to land-grant deductions, and if we are correct in our construction 
of them as between the railroad and the Government the latter is entitled to 
them when the transportation falls within the land-grant acts, irrespective of 
what may take place between the soldier and the Government. If the Govern- 
ment imposes upon the soldier an illegal deduction from his pay, the right to 
recover it is open to the soldier. The land-grant acts conferred mutual bene- 
fits, and if the transportation is furnished to troops of the United States the 
right to the deduction obtains. The exceptions which the courts have recog- 
nized, the cases in which commercial rates have been allowed, have uniformly 
turned upon whether the soldier or soldiers were part of the Army of the 
United States at the time the transportation was accomplished and at the time 
traveling under proper orders in pursuit of military affairs and duties. Find- 
ing VI shows that the soldiers transported were admittedly in the Army, 
Navy, or Marine Corps; that the guards in custody of them were enlisted men 
of the Army, Navy, or Marine Corps, traveling to discharge an imperative 
military duty, and hence under our former decisions troops of the United 
States. As this court said in the Chicago, Rock Island & Pacific Railway Com- 
pany case, 58 C.Cls. 33, 36— 

“Whether expense of travel performed by a guard and his prisoner is or is 
not charged against the prisoner as a part of the penalty inflicted upon him 
or otherwise cannot of itself affect the status of the guard or impair the rights 
of the Government as between it and the carrier.” 


If administratively it is determined that an enlisted man is in- 
debted to the United States for the cost of the transportation his 
offense has caused, that is not a matter of concern or interest to the 
transportation company; he has traveled pursuant to orders from 
one Army post to another. Whether he was traveling with or 
without guards or after serving a sentence of a few days or one of 
over a year, and whether at his trial he was convicted or acquitted 
does not alter the fact that he is traveling in obedience to orders, 
from one Army post to another, and such travel is within the term 
“troops ” of the United States. In such cases issuing officers should 


not, as in this case, endorse on the transportation request that the 
travel is “ Nonmilitary.” 
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On review the settlement is revised and $5.84, the difference be- 
tween the full first-class fare and the net military fare in the case 
of Snyder, is certified due the claimant. The settlement as to Boggs 
is affirmed. 


(A-55341) 


AGRICULTURAL ADJUSTMENT ADMINISTRATION—COTTON POOL— 
ADMINISTRATIVE PROMOTIONS 


The cotton pool established by the Secretary of Agriculture for the purpose of 
handling cotton optioned to cotton producers is a Federal agency acting 
for the Secretary of Agriculture and the personnel thereof are Federal 
employees. Any compensation to such employees at rates exceeding those 
previously received by them as employees of the Agricultural Adjustment 
Administration constitutes administrative promotions in contravention of 
section 7 of the act of March 3, 1933, and may not be paid in the absence 
of Presidential approval. 


Comptroller General McCarl to the Secretary of Agriculture, May 9, 1934: 
There has been received your letter of May 2, 1934, as follows: 


A ruling from your Department is desired covering the matters hereinafter 
submitted: 

Pursuant to the 1933 cotton acreage reduction program, options were issued 
to 573,947 producers of cotton, under the terms of which options, these pro- 
ducers were entitled to purchase 2,446,075 bales of cotton, title to which was 
acquired by the Secretary of Agriculture under the provisions of Section 3, 
Agricultural Adjustment Act, approved May 12, 1983. Your familiarity with 
this phase of the matter is such that it is not necessary for me to give the 
particulars of the terms and conditions of the option contracts. 

To prevent holders of the options on this cotton from forcing this considerable 
quantity of cotton on the market and to avoid the disastrous consequences 
which would follow upon the marketing of such a quantity of cotton, the pro- 
ducers were offered as an alternative method for the exercise of their respective 
options, the privilege of having the cotton covered by these options delivered 
to a cotton pool. This alternative method is outlined in the document, a copy 
of which is hereto attached, known as A.A.A. Form O-5 ©, Exercise of Cotton 
“Option and Pool Agreement. These blank forms were mailed out to the 
producers holding options, To this date, 442,249 of these producers holding 
options on 1,944,415 bales of cotton, have severally executed the Form C-5 C. 

Pursuant to the authority conferred by the executed multiple identical 
Form C-5 ©, the Secretary of Agriculture did, on the 8th day of January 1934 
declare the establishment of the cotton pool and designate Oscar Johnston 
as manager of that pool. A copy of the document establishing the pool and 
appointing the manager thereof, is herewith submitted. 

On the 12th day of March 1934 an arrangement or agreement was reached 
between the Secretary of Agriculture and the manager of the Cotton Pool, 
which arrangement is set forth in a written memorandum signed by the Secre- 
tary of Agriculture, a copy of which is herewith transmitted. Attached to this 
memorandum, is the original of exhibit A, being a schedule covering the per- 
sonnel and salaries of the pool. 

To date, the Secretary of Agriculture has transferred and delivered to the 
pool, warehouse receipts calling for 1,944,415 bales of cotton, the Secretary 
reserving to himself for the benefit of the United States, a lien against said 
cotton for the option price of 6¢ per pound of $30 per bale, together with a lien 
to secure reimbursement for any additional sums of money which may, from 
time to time, be loaned or advanced against this cotton by the Secretary of 
Agriculture for any purpose whatsoever and particularly for the purpose of 
defraying carrying and handling costs, including storage, insurance, interest, 
etc. 

This cotton was acquired from the Farm Credit Administration at a cost to 
the Secretary of Agriculture of 5¢ per pound; it was optioned to the producers 
at 6¢ per pound; the difference of 1¢ per pound or approximately $10,000,000 
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was deposited with Wm. R. Fuchs, disbursing clerk, Department of Agricul- 
ture, in a special disbursing account no. 78-004, this fund being designed for 
use in defraying costs of carrying and handling the cotton aforesaid. The 
Secretary of Agriculture borrowed from sundry commercial banks, 6¢ per 
pound using 5¢ per pound to pay Farm Credit Administration for the cotton 
and covering the 1¢ per pound into the disbursing fund above referred to. 
All of the cotton aforesaid is transferred to the pool as of February 1, 1934, 
free from any liens, claims, costs or expenses incurred prior to that date except 
a lien for 6¢ per pound above referred to. From and after February 1, 1934, 
it is contemplated that the cotton shall bear the costs incident to its carrying, 
handling, and ultimate marketing, which costs are ultimately to be paid by 
the pool from the proceeds derived from the marketing of the cotton, the reim- 
bursement for these costs to constitute a first lien upon the cotton. 

The pool being without funds with which to defray the current costs and 
expenses incident to handling this cotton, and the Secretary being at the 
necessity of protecting the cotton and carrying and handling the same because 
of the Government’s interest to the extent of 6¢ per pound or $30 per bale 
therein, it is the purpose of the Secretary, subject to the approval of the 
Comptroller General, to advance from time to time, to the pool or for the 
account of the pool, the necessary carrying charges which will include par- 
ticularly and in addition to storage, interest and insurance, clerical and ac- 
counting costs, administrative expenses, salaries, etc. For purposes of economy 
and for the safety and protection of the Government, it is desirable that the 
payment of these costs and expenses be under the immediate direction of the 
Agricultural Adjustment Administration and the Secretary of Agriculture, and 
that all funds devoted to this purpose should be handled through the special 
disbursing account of the Department of Agriculture and handled by the dis- 
bursing clerk, of the Department of Agriculture. It was for these considera- 
tions, that the arrangement as set forth in the document of March 12, 1934, was 
made and agreed to. 

In connection with the establishment of the pool, the holders of the options 
were assured that when the pool was established, the pool manager would 
under authority of the power contained in the forms C-5 C, borrow against the 
cotton delivered to the pool, the sum of 4¢ per pound or $20 per bale and secure 
the repayment of the funds so borrowed by pledging the pool’s equity in the 
cotton over and above the lien retained by the Secretary for 6¢ per pound as 
aforesaid. This borrowing involved no liability on the part of the Government 
or of any governmental agent or official and to be secured solely by the pledge 
of the equity in the cotton, such pledge to be as stated subject to the lien re- 
tained by the Secretary of Agriculture for the 6¢ per pound interest of the 
Government in the cotton and for such further or additional sums as might 
be advanced to defray cost and expense incident to carrying and handling the 
cotton. The pool manager pursuant to authority has in fact borrowed said 
sum of 4¢ per pound which has been covered to the special disbursing account 
of the Department of Agriculture and audited by the Cotton Audit & Account- 
ing Division of the Department of Agriculture. 

The pool manager was authorized with the approval and consent of the 
Secretary of Agriculture, to employ the necessary personnel to conduct the 
management and operation of the pool and pursuant thereto, employed those 
persons at the salaries indicated on exhibit A to the document of March 12, 
1984. The persons comprising the pool personnel were serving in sundry ca- 
pacities as employees of the Agricultural Adjustment Administration or the 
Bureau of Agricultural Economics, Department of Agriculture, and were selected 
by the pool manager from their several prior employments because of special 
qualifications for the duties incident to the operation of the pool. These em- 
ployments were duly approved by the Secretary of Agriculture as indicated by 
his signature upon the schedule exhibit A. 

As of March 1, 1934, the persons comprising the pool personnel, severally 
severed their connections with the Department of Agriculture and/or the 
Agricultural Adjustment Administration, ceased to be Federal employees and 
undertook the discharge of the duties incident to the handling and conduct 
of the pool with the expectation that they would be paid their respective 
salaries either by the pool or by the Disbursing Clerk, Department of Agri- 
culture for the account of the pool, and with the further understanding that 
all salaries to be paid to them or any of them, would be subject to such deduc- 
tion as is applicable in the case of Federal employees. 

Pursuant to this arrangement and under date of April 16, 1934, Standard 
Form #1064, Schedule of Disbursement, was drawn up by Mr. E. E. Naylor, 
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General Auditor, A.A.A., for the payment of $844.50, being salaries for pom 
employees for the first half of April 1933. This schedule was submitted to the 
General Accounting Office for preaudit and has been returned with a pre- 
audit statement dated April 20, 1934, with the following notation: 

“ Voucher returned without certification. Since the regular pay roll vouchers 
Nos. 17437 17585, 17586, and 202769 show employees paid at lower salary rates 
than those proposed hereon, any increase in compensation is prohibited by sec- 
tion 7, act of March 3, 1933, 47 Stat. 1515 in the absence of a showing that 
employees are now occupying materially different positions with increased 
duties and responsibilities. Also, the salary rates should be fixed in accord- 
ance with either the regular classification schedule or the schedule prescribed 
in Executive Order No. 6440 of November 18, 1933, as amended by Executive 
Order 6554 of January 10, 1984. A-52844, dated February 20, 1934; A-54282, 
dated March 19, 1984; A-51743, dated February 14, 1934.” 

Your attention is called to the fact that the employees enumerated on the 
schedule A are now not only occupying materially different positions with 
increased duties and responsibilities from those positions which were occu- 
pied by these employees while in direct governmental service, but that these 
persons are no longer in the employment of the Government or the Department 
of Agriculture, but are employed in an independent organization, the cotton 
pool; that the Government is financing the operation of the pool upon the 
security of the lien on the cotton and because of the direct pecuniary interest 
of the Government in the cotton, as well as the Government’s interest in the 
management and handling of the pool because of its connection with the Gov- 
ernment’s agricultural production program as related to cotton. The advance 
by the Department of funds with which to pay the salaries of the pool per- 
sonnel is in the same category as the advance by the Government of funds 
for paying warehouse charges, transportation charges, interest charges, sales 
commissions and divers and sundry other costs and expenses incident to the 
conduct and operation of the pool. Your ruling is particularly desired as to 
whether or not under the conditions above stated, and in view of the Gov- 
ernment’s pecuniary interest in the cotton, it is not permissible for the transac- 
tion to be handled as outlined and the costs and expenses including salaries 
of the pool personnel to be paid from a special disbursing account and by 
the Disbursing Clerk, Department of Agriculture, and upon the security of the 
lien retained against the cotton, it being at all times understood that all 
costs and expenses, including salaries, shall be under the direct control of 
the Secretary of Agriculture. 

From time to time, it becomes necessary for persons of the pool personnel 
to travel and incur traveling expenses incident to the handling of the pool. 
To cover such items of expense, is it permissible for pool employees to procure 
Standard Form 1030, Government Request for Transportation and to be ac- 
corded subsistence on expense accounts in like manner as may employees 
of the Department of Agriculture? If the foregoing is not permissible, what 
forms of vouchers, receipts, etc., should be used by such pool employees in 
order that they may be reimbursed for such expenditures by the pool, such 
reimbursement to be made in like manner as are other payments for pool 
costs and expenses. 

The members of the pool having severed their Federal connection, have 
received no compensation for the services rendered by them during the month 
of April and cannot be paid for their services until the matters covered 
by the foregoing statement are determined by you. It is for this reason 
very desirable that we have a ruling from your Department at the earliest 
moment possible. 


From a copy of the Exercise of Cotton Option and Pool Agree- 
ment, the Secretary of Agriculture is authorized by the optionees 
to establish a cotton pool, the management of the pool to be vested 
in a person appointed by the Secretary and subject to removal by 
the Secretary in his discretion. All employees of the pool are like- 
wise to be appointed subject to approval by the Secretary of Agri- 
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culture. All funds received by the manager are to be kept on 
deposit with the United States Treasury and disbursed by the dis- 
bursing clerk of the Department of Agriculture upon vouchers or 
written authorization of persons to be designated by the Secretary 
of Agriculture. No money has passed from the pool or the optionees 
to the Secretary and it is acknowledged that the pool has no cash 
available and it is proposed to pay the salaries of the manager and 
other personnel and the expenses of the pool from the funds bor- 
rowed by the Secretary of Agriculture under authority conferred 
upon him by section 4 of the act of May 12, 1933, 48 Stat. 33, for 
which funds it is presumed that the warehouse receipts for the cot- 
ton are pledged to the banks. Such disbursements are to be reim- 
bursed from any cash realized from the sales of the cotton over and 
above the option price of 6 cents per pound which is the amount of 
the lien against the cotton to cover funds borrowed by the Secretary 
of Agriculture. From a careful consideration of the agreement, 
etc., it appears that the pool is nothing more or less than an agency 
created by and subject to the control of the Secretary of Agriculture. 
The agreement to reimburse the Secretary for expenses of the pool 
constitutes nothing more or less than an agreement on the part of 
the optionees to pay the carrying charges of the cotton which they 
are required to pay by section 6 (c) of the act of May 12, 1933. 
That is to say, the pool is strictly a Federal agency acting for the 
Secretary of Agriculture in carrying out the provisions of the 
statute. The lawful expenses of the pool are properly payable from 
the funds borrowed by the Secretary of Agriculture pursuant to the 
authority vested in him by the statute and are reimbursable from 
any sums realized from the sale of the cotton, this being authorized 
by the statute. The personnel of the pool, however, are Federal 
employees and subject to the statutory restrictions as such. It is 
noted that the pay rolls submitted for preaudit propose to deduct 
the 10 percent required by the Economy Act from the compen- 
sation of Government employees. While this office does not ques- 
tion the claim that the manager and other personnel engaged in 
the management of the pool occupy new and different positions from 
those previously held by them, no evidence has been submitted that 
the filling of such new positions, which carry substantial increases 
over the compensation previously received, has been authorized by 
the President as required by section 7 of the act of March 3, 1933, 
47 Stat. 1515. In the absence of such Presidential approval the pay 
rolls may not be certified for payment by this office. 
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(A-55013) 
LEASES—VESSELS—DESTRUCTION 


Under a lease agreement covering the hire of a launch by the Coast and 
Geodetic Survey, providing for the employment of the owner as pilot and 
coxswain and providing that the boat be yielded up in as good condition as 
when received, the United States is not liable for the value of the launch 
where it was lost as the result of the navigation of the pilot while being 
used for the purpose contemplated by the lease. 


Comptroller General McCarl to the Secretary of Commerce, May 10, 1934: 
I have your letter of April 12, 1934, as follows: 


Under date of November 16, 1933, the Coast and Geodetic Survey of this 
Department entered into a lease with John B. Bailey, of Martin’s Point, South 
Carolina, for the hire of his launch for use in connection with the work of the 
Survey. Mr. Bailey was also employed by the Coast and Geodetic Survey as 
launch engineer at $1,440 per annum. The Bureau makes a practice of stating 
in the proposal before the launches are hired that the owner, or his repre- 
sentative, will be hired as launch. engineer and operator at a stated amount. 
It has been found that this practice usually results in obtaining launches at 
a very low figure, as the owner will frequently bid in his launch at a very low 
price in order to get the job. It also results in this Bureau obtaining men that 
are familiar with local waters and it gives the owner an opportunity to make 
sure that good care is taken of the machinery in his launch. 

The Coast and Geodetic Survey states that on November 29, 1933, it was 
necessary to land a survey party near Charleston Lighthouse and an attempt 
had been made to reach that lighthouse by a sheltered route through Light- 
house Creek, but, owing to the low stage of the tide, the launch could not get 
through. The Survey further sets forth, in effect, as follows: Mr. Bailey, who 
was piloting the launch, then thought that he could land the party at Light- 
house Inlet on the outside coast and the launch proceeded to that point, While 
Lighthouse Inlet is deep inside, it has a shallow bar across the entrance. 
These bars are never stable and change constantly. Bailey approached the bar 
slowly in search of a channel through which he might pass. There appeared 
to be little surf at this time. Under such conditions, if a boat touches, it can 
usually be backed off by its own power. This happened once and the boat was 
backed off by its own power. On the second attempt to find the channel the 
boat again ran aground despite the fact that Bailey had a man sounding as he 
approached the bar. The engine was reversed and the men on the launch 
jumped overboard and tried to shove the boat off, but without results. 

The fact that the boat could not be freed was probably due to the peculiar 
character of the sand which formed a suction on the bottom of the boat and 
held it fast. The current also probably tended to set her on the bar. It ap- 
pears that the men on the launch did everything possible to float it, but the 
task was simply beyond their capacity. 

In attempting to land at Lighthouse Inlet, Mr. Bailey made a seaman’s 
decision and it proved to be wrong. In the work of the Coast and Geodetic 
Survey we can never be entirely safe. Landings have to be made when it is 
well known that there is more or less danger involved. It appears, therefore, 
that in an attempt to expedite the work of the party, Bailey used what proved 
to be bad judgment in attempting to navigate his launch from sea into Light- 
house Inlet, and the total loss of the launch resulted. 

Paragraph 6 of the lease provides: 

“At the expiration or earlier termination of this lease the lessee shall yield 
up said launch to the lessor in as good condition as when received, loss and 
damage by fire, act of God, and ordinary wear and tear excepted.” 

Mr. Bailey has submitted a claim in the amount of $800.00 for the loss of 
his launch. 

Lieutenant B. H. Rigg, the chief of party, states that he considers $800 a 
fair and just price for the launch. Mr. Bailey has submitted letters from 
three disinterested parties stating that they consider $800 as a fair valuation 
of the launch. The character and reliability of these three men are established 
by a letter from the local inspectors of the Steamboat Inspection Service. 
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In view of the above facts, your decision is requested as to whether the 
Government is liable for the loss of this launch. 


The lease dated November 16, 1933, covering the rental of the 
launch no. U-1169, until June 30, 1934, contained provisions as 
follows: 


(b) That the said lessor shall, during the term of this lease or any renewal 
thereof, keep the said launch in good condition and repair and fit for the use 
for which it was leased, and in case it ig not available at any time or is laid 
up for repairs, the said lessee shall not be charged any rent during such 
period of disability. 

(c) That in case of failure at any time to comply with any of the terms, 
conditions, and requirements of this lease according to the true intent and 
meaning thereof, whereby the service of the said launch is not available when 
required, or it is not kept in proper condition for service by the lessor, a 
suitable launch, fully equipped and provided as the one herein described, shall 
be furnished by the lessor and at his expense, or the representative of the 
lessee in charge may, with the approval of the director, terminate this lease 
and secure a suitable launch upon competitive bids or otherwise, in which 
event the said lessor shall remain liable for any excess in cost and any other 
damages sustained by the said lessee on account of such default. 

3. This lease may be terminated at any time by the lessee upon giving 
notice in writing to that effect to the lessor. 

4. At the option of the lessee this lease, with all its covenants and agree- 
ments, may be renewed under the same terms and conditions, and at the 
same rental, for a further period of six months, ending not later than Decem- 
ber 31, 1934, upon fifteen days written notice of its intention to so renew. 

* * a ” 7 * ” 

6. At the expiration or earlier termination of this lease the lessee shall 
yield up said launch to the lessor in as good condition as when received, loss 
and damage by fire, act of God, and ordinary wear and tear excepted. 

7. For and in consideration of the above covenants and agreements the 
lessee shall pay to the lessor as rent for said launch the sum of twenty-four 
dollars and no cents ($24.00) per month, payable on the first day of each 
month for the month preceding, or as soon thereafter as properly prepared 
and approved vouchers are received by the proper disbursing officer. 


Paragraphs (6) and (¢), supra, contemplated and provided for 
the happening of such incident as occurred here. There appears 
no doubt from the language used that the parties intended that if 
at any time during the term of the lease the launch became disabled, 
laid up for repairs, or destroyed while being used for the purpose 
contemplated by the lease, rent would not be payable for the period 
of such disability. Also, that it was not only incumbent upon the 
lessor to effect the necessary repairs but it was agreed in the event 
the launch became unserviceable a suitable one was to be provided 
for by the lessor at his expense or the representative of the lessee in 
charge, with the approval of the director, could terminate the lease 


and secure a suitable launch upon competitive bids or otherwise, in 
which event the lessor remained liable for any excess cost or any 


other damage sustained by the lessee on account of such default. 
In Shea v, United States, 26 Ct. Cls. 29, commenting on a similar 
contract the court said: 


* * * Like all other contracts, its meaning, force, and effect, when a 
controversy arises, are to be determined by the court upon the language em- 
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ployed in connection with the subject-matter, the surrounding circumstances, 
and the acts of the parties. (Gibbons case, 15 C.Cls.R., 174; Otis case, 19 
C.Cls.R., 467; and Otis Case, 20 C.Cls.R., 315.) 


It appears that the lessor bases his claim for recovery upon para- 
graph numbered 6 of the lease, quoted, swpra, relative to yielding up 
the launch in as good condition as when received. It appears that 


the launch was leased from the owner who was employed as operator 
and coxswain because of the requirement of native skill and experi- 
ence in the operation thereof and general knowledge of the channels, 
bars, flats, etc., in the bays and waterways in the vicinity of the 
harbor of Charleston, S.C. It further appears that the launch was 
being used for the purpose contemplated by the lease and was under 
the control and was being handled by the claimant at the time she 
was run aground. 

The United States was not an absolute insurer of the launch 
against all loss, damage, or destruction under the terms of the lease. 
The leasing of the launch was contingent upon the employment of 
the owner, or the designation by him of a competent representative 
as engineer and coxswain, to have full responsibility for the opera- 
tion and safety of the launch. Under the terms of the lease the 
United States, in effect, contracted only for the services of the launch 
and its operator, it being clearly contemplated that the choosing of 
the courses to be run and channels to be navigated in reaching 
designated locations where Coast and Geodetic Survey work was to 
be performed was to be left entirely to the discretion of the owner 
who was required to be a competent person familiar with local 
waters. There is no proof or allegation that any representative of 
the United States oversaw or directed the piloting of the launch. 
On the contrary, it appears that the owner selected the course 
himself without instruction from the chief of the field party or other- 
wise. The loss of the launch was beyond a reasonable doubt the 
result of one of the risks encountered by the owners of all small boats 
engaged in navigating coastal waters, especially where it is necessary 
to go into outside waters of the Atlantic Ocean in that locality, and 
was not the result of any fault or negligence on the part of the 
United States. As negligence is not attributable to the United 
States in this case the loss of the launch must fall on the owner. 


(A-55197) 


APPROPRIATIONS—EXPENDITURES IN EXCESS—LOANS BETWEEN 
SERVICES 


The advance of moneys by the Tennessee Valley Authority to the War Depart- 
ment to complete construction of a navigation lock at Dam No. 3, Muscle 
Shoals, which was begun by the United States Army Engineers, but the 
appropriation for which has been exhausted, would be in violation of 





DECISIONS OF THE COMPTROLLER GENERAL 


section 3679, Revised Statutes, notwithstanding that such advance is to be 
repaid when a new appropriation has become available. 


Comptroller General McCarl to the Chairman of the Board of Directors, 
Tennessee Valley Authority, May 10, 1934: 


There has been received your letter of April 25, 1934, as follows: 


Somewhat more than a year ago the United States Army Engineers Office 
began the construction of a navigation lock at the site of the Joe Wheeler 
Dam, or Dam No. 3, above Muscle Shoals in Alabama. This work was begun 
under a general authorization for developing navigation on the Tennessee 
River. The lock is now nearing completion. Since that time the Tennessee 
Valley Authority has begun the construction of the dam itself. 

In order to allow continuous operation of the construction program, it is 
necessary that the lock be completed so that we can pass floating construction 
equipment and concrete material through the lock and up and down the 
river to the upper and lower side of the dam. The Army Engineers Office 
advises us that its present funds for this work are substantially exhausted 
and that it does not have money at present to put in the lock-operating equip- 
ment. The Chief of Engineers of the United States Army, who is in charge 
of this work, recognizes the construction of this lock as an Army obligation. 
However, in order for construction to go on without interruption, it must be 
proceeded with before further Army appropriations are available. Under the 
circumstances, the Tennessee Valley Authority would like to advance the money 
for installing this machinery and then have it repaid from the first available 
appropriation to the War Department. 

When the construction program of the Tennessee Valley Authority was 
initiated with reference to Wheeler Dam, we were not told of this shortage 
of appropriation, and by agreement with the Chief of Engineers, we planned 
our construction equipment in a way that made the use of this lock necessary. 

If the Tennessee Valley Authority cannot be reimbursed for such an expendi- 
ture, it will be necessary for us to carry this as a construction expense, as there 
is no other feasible way to complete the construction of the dam. Inasmuch 
as the Army recognizes this obligation and would naturally include the comple- 
tion of the lock in its next appropriation, I hope that it will be feasible for 
the Tennessee Valley Authority to advance this as a loan to be repaid by the 
War Department out of funds available. 

I should greatly appreciate a prompt response, as at best we will be no more 
than able to keep up our construction program until this construction is 
completed. 


Your question appears to be, whether the War Department’s ap- 
propriation currently available for prosecution of the work being 
practically exhausted, such Department may legally accept an ad- 
vance of moneys under the control of the Tennessee Valley Author- 
ity, proceed therewith immediately in completing the navigation 
lock, and repay said advance from such an appropriation for the 
War Department as would otherwise be available for said work, 
when such appropriation hereafter becomes available for use. 

Section 3679, Revised Statutes, as amended by the act of February 
27, 1906, 34 Stat. 48, provides: 

No executive department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con- 
tract or other obligation for the future payment of money in excess of such 
appropriations unless such contract or obligation is authorized by law. * * * 

An advance of moneys by the Tennessee Valley Authority to the 
War Department as suggested would appear to be a violation of said 
section 3679, Revised Statutes, and not authorized. 
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(A-54479) 
SUBSISTENCE—TRAVEL STATUS—NAVY DEPARTMENT EMPLOYEE 


Upon the termination of duty of an employee of the Navy Department abroad, 
under orders providing for his return to the United States and stipulating 
that after the closing of the office abroad he would be on leave of absence 
if accrued, or on leave without pay, the employee is not entitled to a per 
diem allowance for the entire time after the closing of the office abroad 
until reporting in the United States, but only for the actual days employed 
in travel from the station abroad to the place in the United States to which 
the orders directed him to travel, exclusive of the time while on commercial 
vessel. 

Comptreller General McCarl to Francis Cochran, Claimant, May 11, 1934: 

Consideration has been given to your request of December 30, 

1933, received in this office on February 9, 1934, by reference of the 

Paymaster General, United States Navy, for review of settlement 

no. 0318441, dated December 20, 1933, wherein there was disallowed 

your claim for per diem allowance subsequent to 10 a.m., July 18, 

1933, incident to travel performed from July 1 to August 5, 1933, 

upon returning to the United States under order dated June 30, 1933. 


Said order provided in part as follows: 


1. In compliance with reference (b) and in accordance with your appoint- 
ment, reference (c), your duty in this office is completed, effective at the 
close of business 30 June 1933, and you are directed to proceed to the United 
States to the port of New York, via London, England, and a vessel of the 
American merchant marine. 

2. Time en route and any delay in proceeding is chargeable to your annual 
leave as far as accrued and due, otherwise to leave without pay. 

3. Commercial transportation is being furnished you from The Hague to 
New York, N.Y., via London, England, and the American merchant marine. 

4. Upon your arrival in New York you are directed to report to the Com- 
mandant of the Third Naval District for railroad transportation, including 
Pullman accommodations, to Boston, Massachusetts, the difference in cost of 
transportation from New York to Boston over the cost from New York to 
. Washington, D.C., borne by yourself. 

5. While en route from The Hague, Netherlands, to Boston, Mass., you will 
be allowed five (5) dollars per diem in lieu of actual subsistence expenses 
except while on board commercial vessel, when no subsistence will be allowed 
as your ticket on the steamer will include same. 


It appears that pursuant to said order you left The Hague at 11 
a.m., July 7, 1933; that you arrived at London, 9:15 p.m. the same 
day; that you sailed from London at 10 a.m., July 21, 1933, arrived 
at New York at 12 noon August 1, 1933, left New York at 5 p.m. 
August 4, 1933, and arrived at Boston, 7 a.m., August 5, 1933. 

In the settlement of your claim you were allowed per diem for the 
period from July 1 to 7 in the amount of $31.46, and per diem from 
noon July 17 to 5 p.m., $1.04, and per diem on July 18 from 8 a.m. to 
10 a.m., 83 cents, or a total of $33.33, on the basis that had you pro- 
ceeded by the most direct and usually traveled route you would have 
sailed from London on July 7, 1933, and would have arrived at your 
home at 10 a.m., July 18, 1933. There was also allowed in said settle- 
ment the sum of $14.56 representing other traveling expenses making 
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a total allowance of $47.89 from which was deducted the amount of 
$5 refunded to you by the United States Steamship Lines, and Navy 
disbursing officer’s check for $42.89 was transmitted in payment. 
Said check was returned by you with your request for review and is 
now in this office. 

Under your order you were entitled to per diem only while travel- 
ing from The Hague to London and from New York to Boston, two 
days, at $5 per day, or $10. While you were in The Hague, before 
proceeding to London, under the provisions of your order, you were 
on annual leave and not entitled to per diem for that period. Like- 
wise while you were in London awaiting the sailing of the vessel on 
July 21, 1933, you must be regarded as having been on annual leave, 
rather than in a travel status, and during such period you were not 
entitled to per diem. Furthermore, in said settlement there was 
erroneously allowed you an amount of $3.07 incurred on July 7, 1933, 
covering laundry and pressing clothes. Said amount is an item of 
subsistence included in the per diem charge authorized on that day. 

Upon review of this matter it is found that the settlement of 
December 20, 1933, was erroneous and that the correct amount due 
you on the travel voucher was $25.79, less $5 refunded to you by the 
United States Steamship Lines, or an amount of $20.79. Accord- 
ingly, the settlement of December 20, 1933, will be revised and Navy 


disbursing officer’s check no. 230,303 dated December 27, 1933, issued 
thereon in the amount of $42.89 will be canceled and a new settle- 
ment issued certifying the amount of $20.79 due you. A check for 


said amount will be forwarded to you in the regular course of 
business. 


(A-55178) 
LEAVE OF ABSENCE—SICK—TEMPORARY EMPLOYEES 


An employee appointed under rule VIII of the civil service rules and regula- 
tions is considered a temporary employee and not entitled during the period 
of such employment to leave of absence with pay. However, should he be 
given a permanent appointment immediately upon the termination of the 
temporary one, his services for leave purposes may be regarded as though 
all rendered under a permanent appointment, and he may be paid for time 
absent without pay due to sick leave accruing during the calendar year 
in which the temporary service and absence took place. 


Comptroller General McCarl to the Secretary of War, May 12, 1934: 
There has been received your letter of April 17, 1934, as follows: 


It is requested that ruling be given as to whether leave of absence with pay 
may be allowed under the circumstances outlined below. 

The following is quoted from the regulations of the Corps of Engineers 
(paragraph 1091.6, Orders and Regulations). These regulations are considered 
modified by the legislation which reduced amount of annual leave allowable 
to an employee to 15 days in a calendar year, so that the leave allowable 
actually is limited to 30 days’ “sick leave” and that amount of annual leave 
which may have accrued to the credit of the employee under the terms of 
section 215 of the Legislative Appropriation Act of June 30, 1932. 
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The following is quoted from the regulations of the Corps of Engineers 
(paragraph 1091.6, Orders and Regulations) : 

a ° =e 

“(c) In cases of such sickness as in the judgment of the employing officer 
require the advice of a physician, to employ one, and to act upon his advice 
as to the necessary medical, surgical, and hospital attendance, treatment, sup- 
plies and service required; and if the case require it, to place the employee in a 
hospital, and if there be no hospital within reach maintained by the United 
States at which the patient can be received and cared for without charge or 
at such reduced rates as may warrant the expense of sending the patient 
thereto, or if illness or injury is of such critical nature as to require immediate 
action in order to save life, constituting an extreme emergency and affording 
no time for agreement or arrangements in advance, then he may be placed in 
any hospital or sanitarium which the employing officer may select, and the 
employing oiflicer is authorized to pay the expense, at reasonable rates, for a 
reasonable period, not exceeding 60 days, while the employee is unable to 
resume work or to go his way; and if such employee be in the classified civil 
service or be regularly and continuously employed though not in the classified 
civil service he may be allowed full pay during such sickness, provided that the 
period of such absence added to all other previous periods of absence with pay 
during the calendar year shall not exceed 60 days in that year, and provided 
that the absence is accounted for to the satisfaction of the proper officer by the 
certificate of the attending physician; and any employee not regularly and 
continuously employed, may under like circumstances be allowed not to exceed 
30 days’ leave with pay on account of sickness during a calendar year.” 

Mr. William F. Fallon was appointed to the position of fireman (marine) 
in the Engineer Department at Large, Savannah, Georgia, on September 38, 
1929, and was employed intermittently in this position until July 13, 1931, when 
he was discharged without prejudice. 

In June 1932 the Civil Service Commission informed this office that appoint- 
ments no longer would be permitted to the position of fireman (marine) and 
oiler under paragraph 12, subdivision I, schedule A, civil-service rules. Rec- 
ommendation thereupon was made by this Department for the classification 
under the civil service of all employees holding positions of fireman (marine) 
and oiler at the time of the announcement of the Commission that further 
appointments would not be permitted under schedule A. 

Mr. Fallon was not among the employees who were in the service in June 
1932. He returned to the service on September 1, 1932, when he was employed 
in temporary status as oiler, pending classification under civil-service rules, or 
pending the certification of eligibles. It is learned informally from the Civil 
Service Commission that because Mr. Fallon was not in the service at the time 
the announcement of the Commission above referred to was made, his classi- 

‘ fication under the civil service cannot be approved. It is expected, therefore, 
that his present temporary employment as oiler will be terminated at an early 
date and that he will be given employment in an unclassified position. 

In accordance with ruling of the Comptroller General, volume 6, page 266, 
an employee serving in temporary status for a definite period of one year or 
less, pending certification of eligibles, may not be allowed leave cf absence 
with pay. In the case of Mr. Fallon, however, employment in temporary status 
has exceeded the period of one year and was not made for a definite period 
of time. Upon separation from his temporary employment he will be employed 
immediately in an unclassified position as indicated above. 

Mr. Fallon was absent on account of illness from November 1 to December 
2, 1933, inclusive. A ruling is requested as to whether, since he is a field 
employee, and since his employment with the Department may be expected to 
continue for an indefinite period of time, although in a different position from 
that now held, he may be allowed leave of absence with pay under the regu- 
lations quoted in paragraph two above. 

Voucher covering payment for such leave is inclosed. 


In the decision in 6 Comp. Gen. 266, referred to in your submission, 
it was stated: 


Employees appointed under section 1 of rule VIII of the civil-service rules 
for a definite period or subject to a maximum limitation of one year or less, 
pending certification of eligibles, are temporary employees and are not en- 
titled to leave of absence under section 7 of the act of March 15, 1898, 30 
Stat. 316. 
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The reference to 1 year or less in the above decision was coupled 
with and used as an illustration of temporary appointments for 
definite periods, that is, appointments in which the period of em- 
ployment is definitely stated, and had no reference to the actual 
duration of temporary employment. In 12 Comp. Gen. 431, it was 
stated : 

An appointment made under a civil-service rule or regulation specifically 
classifying the position as temporary, such as rule VIII, entitled “ Temporary 


appointments”, should be regarded as temporary in applying leave laws and 
regulations. 


It would appear from your submission that Mr. Fallon is at pres- 
ent holding an appointment made under rule VIII of the Civil 
Service Rules and Regulations, which position must accordingly be 
considered as temporary. During the continuance of such tem- 
porary appointment he is not entitled to leave of absence, either sick 
or annual. However, should he be given a permanent appointment 
following immediately upon the termination of his temporary ap- 
pointment, his services for leave purposes may then be regarded as 
though the service under the temporary and permanent appoint- 
ments had all been under a permanent appointment and he may be 
paid for the time absent without pay due to sickness to the extent 
that the absence could have been covered by sick leave accruing for 
the calendar year ending December 31, 1933, in accordance with 


Executive Order No. 6021, February 9, 1933; 13 Comp. Gen. 237; 
A-54436, April 10, 1934. 


(A-50548) 
PROPERTY, PRIVATE—DAMAGES—CONSEQUENTIAL 


The appropriations for the maintenance of landing fields under the Depart- 
ment of Commerce are not available for the payment of consequential 
damages to adjoining property owners alleged to have resulted from the 
lawful and proper maintenance by the United States of such a landing 
field. 

The drifting of sand and dust from a landing field for airplanes to adjoining 
property is a consequential matter and the United States is not liable in 
damages to such adjoining property owners, especially in the absence of 
showing of negligence in the maintenance and operation of such landing 
field. 


Comptroller General McCarl to Romney & Nelson, May 15, 1934: 
Consideration has been given to your letters of April 16 and 17, 
1934, transmitting certain affidavits in reference to my letter of No- 
vember 20, 1933, concerning claims submitted by Chris Larsen for 
$4,100; Joe Pargis for $850; S. L. Hinckley for $4,150; and Royal 
Terry for $2,398, as damages alleged to have resulted because of the 
operation and maintenance by the United States of an intermediate 
landing field near their properties. The claim has been made that the 
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landing field was negligently maintained and that this office should 
recommend to the Congress under the act of April 10, 1928, 45 Stat. 
413, that an appropriation be made for the payment of these claims. 

The record discloses that the Department of Commerce leased 
under contract C20a—1343, dated April 16, 1928, approximately 122 
acres of land at a rental of $300 per year from the Central Utah 
Water Co. of Delta, Utah, to be used as an intermediate landing field 
At the time the field was rented it was covered with brush which was 
more or less effective in preventing the sandy soil from being blown 
by the wind onto other property except in severe storms. In order to 
prepare the field for airplane landing and ascent purposes it was ne- 
cessary to remove all vegetation which would interfere with the op- 
eration of aircraft. When that had been done, the soil blew more 
readily from the field onto adjoining property. An effort was made 
to produce a sod, but the attempt was unsuccessful, and because of 
this condition and the complaint of the nearby residents, presumably 
Messrs. Larsen, Pargis, Hinckley, and Terry, the field was abandoned 
in the summer of 1932 and has not been since maintained and oper- 
ated by the Government. 

This office has been furnished with photographs of the properties 
involved and of the landing field, and regardless of the question 
whether there was actually sustained by the owners of such properties 
the amount of damages claimed by them or any part thereof during 
the period from April 16, 1928, to the summer of 1932, due to the 
drifting of sand, etc., from the landing field onto their property, 
there is no legal basis for the payment of the claims by the United 
States, and the general rule is that equity follows the law. 

The United States did not take the property of these claimants 
- under the right of eminent domain or otherwise, and the only pos- 
sible basis for their claims is that the damage was consequential to 
the maintenance of the intermediate landing field. The landing 
field was maintained pursuant to statutory authority conferred on 
the Secretary of Commerce for the establishment and improvement 
of airways, etc., and a lease was entered into with the owners of the 
property actually occupied by the landing field. That is to say, the 
United States was in the exercise of its proper legal authority in the 
establishment and maintenance of this landing field, and the law 
is settled that there can be no recovery from the United States by 
adjoining property owners for consequential damages due to the 
taking or proper use by the Government of land for the maintenance 
by the Government of improvements on its property. As stated by 
the Supreme Court of the United States in 7'ransportation Co. v. 
Chicago, 99 U.S. 635: 


Acts done in the proper exercise of governmental powers, and not directly 
encroaching upon private property, although their consequences may impair 
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its use, are not a taking within the meaning of the conStitutional provision 
which forbids the taking of such property for public use without just com- 
pensation therefor. 


Similar conclusions were reached in Gibson v. United States, 166 
U.S. 269; Temple v. United States, 248 U.S. .121; Horstmann Co. v. 
United States, 257 U.S. 1388; Keokuk & Hamilton Bridge Co. v. 
United States, 260 U.S. 125; Sanguinetti v. United States, 264 U.S. 
146; and Mitchell et al. v. United States, 267 U.S. 341. See also 
Tompkins v. United States, 45 Ct.Cls. 66. 

It is thus too clear for serious argument that there is no legal 
basis for these claims for damages to adjoining property owners by 
reason of the lawful establishment and maintenance of this interme- 
diate landing field at Lynndyl, Utah. A comparison of the assessed 
value of the land, buildings, and furniture of these claimants as 
shown by the records in office of the assessor, Filmore, Millard 
County, Utah, with the amount of these claims indicates very wide 
disparity, but however that may be, it cannot be considered by this 
office that the United States in the lawful use of its property in the 
discharge of a legal function imposed by law is charged with the 
equitable burden of paying to adjoining property owners any conse- 
quential damages resulting from such use. 

Accordingly, you are advised that the request must be, and is, 
denied that this office report these claims to the Congress under the 


act of April 10, 1928, with recommendation that an appropriation 
be made for payment thereof in some amount which might be 
established as the actual damages sustained. 


(A-53680) 


PUBLIC WORKS ADMINISTRATION—HOUSING—CONTRACTS— 
ARCHITECTURAL SERVICES 


In carrying out the provisions of section 202 of the National Industrial Re- 
covery Act of June 16, 1933, relating to slum clearance and low-cost housing 
projects incident to which the employment of architectural services is 
required, such employment should be by contracting with private individ- 
uals or firms only when it has been administratively determined that the 
earrying out of the housing project cannot be accomplished by using regular 
employees of the Government for the purpose. 


Comptroller General McCarl to the Federal Emergency Administrator of 
Public Works, May 15, 1934: 


There has been received your letter of May 2, 1934, as follows: 


I have under consideration the construction of a low-cost housing project in 
the city of Atlanta, Georgia, known as the University Project, on a site now 
being acquired, and I submit herewith a proposed contract for the required 
architectural services. The compensation provided for is a fixed fee computed 
at this time as approximately 4.2% of the estimated construction cost of 
$1,600,000. 

This project was originally presented in an application by a limited dividend 
corporation but the applicant was unable to furnish the equity required and the 
project was taken over by me to be carried out directly by the Government. 
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The architects chosen were members of the original applicant group and have 
given about a year’s study to this project. They are believed to be of excellent 
standing in their profession and thoroughly familiar with conditions in Atlanta, 
and have been selected because of the very valuable research data, preliminary 
drawings and studies which they made as members of the applicant group and 
could immediately make available to the project. They have received no com- 
pensation for this work. 

I am advised by experienced architects in the Housing Division that the pro- 
posed fee is fair, taking into consideration fees customarily charged for housing 
work, the extensive studies required in the planning of the site and in social 
surveys and the fact that the topography of the site makes impossible any con- 
siderable repetition of units; and that it is less than fees customarily paid by 
the Treasury Department, or fees usual in private practice for corresponding 
services, both in gross and net returns. 

For your information I enclose also a memorandum by Mr. Robert D. Kohn, 
director of housing, making general comments on architectural fees for housing 
projects, and a copy as requested of the scale of fees worked out by that division. 

Please advise me whether, in the event of my entering into the proposed 
contract, payment of the fee provided for will be approved by the General 
Accounting Office. 

The architect’s contract to which you have reference is proposed to 
be entered into with the firm of Edwards and Sayward, a partner- 
ship composed of William A. Edwards and William J. Sayward, 
both of Atlanta, and the consideration or architect’s fee as set out 
in the contract is $67,000, payable in five installments as the planning 
and construction work progresses. 

It is stated in your letter that the architects chosen were members 
of the original applicant group which at first proposed to carry out 
this project as a limited dividend corporation, and that said archi- 
tects have given about a year’s work to the project. You state they 
are believed to be of excellent standing in the profession and 
thoroughly familiar with conditions in Atlanta and have been se- 
lected because of the very valuable research data, preliminary draw- 
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ings and studies which they have made as members of the applicant 
. group and which they could immediately make available to the 
project. Under such circumstances, there necessarily arises the 
question whether the fee provided for in the contract is in payment 
for services performed not under such contract but for services 
heretofore performed at least in part apparently upon their own 
initiative and not at the instance of the Government. 

It should be understood that in Government projects such as in- 
volved in the present matter, there should be for consideration 
first whether the services incident to such projects, including archi- 
tectural services, can be performed by officers and employees of the 
Government. The employment of outside professional services un- 
der a contract such as proposed in the present matter should be 
resorted to only when, due to the highly technical features of the 
project, or for other reasons, the use of regular employees of the 
Government would not be adequate to accomplish the purpose au- 


thorized by law. 
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The foregoing should be taken into consideration in the under- 
taking by your Administration of low-cost housing and slum clear- 
ance projects, both in connection with the project at Atlanta and 
elsewhere. As to the particular project at Atlanta under considera- 
tion, if, after taking into consideration the above facts and circum- 
stances, it is determined that the proposed contract should be en- 
tered into with payment of fees as proposed, it will be understood 
by this office that it has been administratively determined that the 
carrying out of the housing projects in question can be accomplished 
only by contracting for architectural services as proposed and at the 
rate fixed, and, under such circumstances, this office will interpose 
no objection to the entering into such contract and the paying of 
the fee agreed upon. 


(A-54841) 
MILEAGE—CIRCUITOUS TRAVEL—COAST GUARD OFFICER 


Where transportation is furnished an officer of the Coast Guard traveling 
in a mileage status over a circuitous route not requiring official duties 
enroute, it must be regarded as having been so issued at his request and 
for his convenience and pleasure. The law requires a deduction of 3 cents 

per mile for the distance for which the transportation was furnished, 
and as the officer is not entitled to transportation costing the Govern- 
ment in excess of 8 cents per mile not performed over the ordered route, 
there is for collection, in addition to the 3 cents per mile, an amount 
representing the excess cost of the transportation furnished over the 
cost via the ordered route less the deduction of 3 cents per mile made 
for the excess distance. 


Comptroller General McCarl to the Secretary of the Treasury, May 15, 1934: 


There has been received your letter of April 9, 1934, as follows: 


It is noted from the last paragraph of decision A-39368, November 4, 1933, 
relating to circuitous travel of officers attached to those services where land 
grant is inapplicable, that after the statement of the officer’s milcage account 
there is required to be deducted the difference between the commercial fare 
by the official route and the commercial fare by the circuitous route of travel 
for which transportation requests were issued. Attention is invited to the fact 
that under this plan there will be deducted from the officer’s mileage account 
a greater amount than that which the Government will pay for the trans- 
portation over the circuitous route, as will be noted from the attached mile- 
age voucher. marked “A”. While the cost of the transportation to the Gov- 
ernment is $40.84, the deduction from the mileage account is $47.11. 

An equitable computation for a circuitous journey is shown on the attached 
voucher, marked “B”, under which the expense to the Government will be 
the same as if the travel had been over the official route; the decision does 
not deny the oflicer the saving of six-tenths cent per mile which would 
accrue for travel over the official route. 

There is submitted, for approval, the following amendment to article 427 
(3) (b) and (c), Pay and Supply Instructions, United States Coast Guard, 
publishing the plan covered by the voucher marked “B”; for ready refer- 
ence, there is also attached page 90-5, Pay and Supply Instructions, showing 
article 427 as it now appears: 

“Art. 427 (3) (b). Three cents per mile for the distance covered by trans- 
portation furnished, not exceeding the distance by the official route, exclusive 
of any land-grant mileage occurring in any portion of the journey which 
coincides with the official route. 
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“Art. 427 (3) (c). The cost to the Government, if any, of the transportation 
actually furnished in excess of the cost of first-class passage for unbroken 
travel over the direct route; or, if the transportation furnished covers a less 
distance, the pro rata cost for such distance, based on the through fare over 
the direct route.” 


The hypothetical accounts shown by exhibits “A” and “B” are 
as follows: 


A 















Ordered Washington, D.C., to Chicago, IL, 786 miles @ 8 cents_____--- 
Less transportation furnished Washington to New York City, 


thence to Chicago, 1,135 miles, @ 3 cents._-_--_._--_---_---_-___ $34. 05 
Difference between commercial fare Washington to New 

en OT UIE RD Tei eet: $40. 84 
I ata ~ 


Mileage due 






Ordered Washington, D.C., to Chicago, Ill., 786 miles, @ 8 cents___----- 
Less transportation furnished Washington to Chicago, 786 miles, 

I TI dca cath ps oneetnsiiadcaicelneeiiiconitetianiewssceonapinsiie iiiapeitaraiepageiniciaees $23. 58 
Difference between commercial fare, Washington to New 

York and New York to Chicago._.......-__-__..._... $40. 84 
ES SS EEE 7.78 138.06 


36. 6 


Mileage due 


Under the act of June 12, 1906, 34 Stat. 246, as amended by section 

12 of the act of June 10, 1922, 42 Stat. 631, officers of the Coast 

Guard are paid mileage, and a transportation request is authorized 
to be furnished for the travel and deducted from the officer’s mileage 

account at the rate of 3 cents per mile. Fairly construed, this is 
authority for furnishing only the transportation necessary to comply 

‘with the orders, and the furnishing of requests for circuitous travel 
for the officer’s pleasure and convenience ‘as suggested in the cited 

hypothetical case would be without authority of law. The decisions 

are that transportation furnished over a circuitous route is for the 

benefit of the officer traveling and that it was so issued at his request 

for his own convenience and pleasure. The law requires a deduction 

of 3 cents per mile for the distance for which transportation is 

furnished from the traveler’s mileage account, and as the officer is 

not entitled to transportation costing the Government in excess of 

3 cents per mile for travel not performed over the ordered route, 

there is for collection an amount representing the excess cost, and 

the rule set out in the last paragraph of the decision of November 4, 

1933, A-39368, was designed to give application to the requirement 

of the statute for the deduction of 3 cents per mile for the distance 

for which transportation is actually furnished, and establish a 
uniform rule for the computation of any cost to the Government 
over and above the 3 cents per mile deduction. The account set out 
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in exhibit “B” does not give application to the statutory require- 
ment as indicated. An analysis of the account set out in exhibit 
“A”, following the rule stated in the above-cited decision, however, 
shows that there is included in the computation a double charge for 
the excess mileage, and the rule is modified so as to require to be 
deducted in addition to the 3 cents per mile the difference, if any, 
between the commercial cost of the transportation furnished in excess 
of the commercial cost over the ordered route, and the amount 
represented by 3 cents per mile for the excess mileage. The com- 
putation of the hypothetical case presented under the modified rule 
is as follows: 


Ordered Washington, D.C., to Chicago, Ill., 786 miles, @ 8 cents per 
Deduct for transportation furnished Washington to New York City, 
thence to Chicago, 1,135 miles, @ 3 cents per mile 


Additional deduction of excess commercial cost of transporta- 
tion, $40.84 over the selected route and $27.78 over the 
ordered route 
Less 349 miles (1,135-786), @ 3 cents per mile 
2. 59 


Mileage due 26. 24 
No objection is perceived to promulgation of regulations giving 
application to the rule set out in A-39368, November 4, 1933, as 


herein modified. 


(A-55430) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EXCESS COST—CHANGE 
IN ASSIGNMENT 


Where the assignment of an officer of the Army is changed while en route 
to and prior to reporting to the first assigned duty station, he is entitled 
to have his authorized change of station baggage allowance shipped from 
the point where intercepted while regularly in transit under the original 
order, to his ultimate new station at public expense. 

Where an officer of the Army ships a part of his personal effects from his old 
station to an intermediate point, thence to his new station, the weight 
from such intermediate point, while included on a separate bill of lading, 
is not an additional shipment chargeable against his weight allowance, 
but the additional cost of shipment to such intermediate point and thence 
to ultimate station over and above the cost of shipment of a like weight 
by usual freight routing in one lot from the old to the new station is 
for collection as excess. 


Decision by Comptroller General McCarl, May 15, 1934: 

There is for consideration the question as to the amount of excess 
cost of transportation properly for collection from Col. Charles F. 
Martin, Cavalry, United States Army, incurred in the shipment of 
his personal effects on permanent change of station from the Philip- 
pine Islands to Fort Riley, Kans., pursuant to Special Orders No. 263, 
Headquarters, Philippine Department, dated December 8, 1932, as 





356 DECISIONS OF THE COMPTROLLER GENERAL 


amended by Special Orders No. 97, War Department, dated April 
27, 1933. 

The primary shipment moved by Army transport from Manila, 
P.I., to New York, N.Y., marked for shipment to Indianapolis, Ind., 
as directed by Special Orders No. 263. Before shipment from 
New York, Special Orders No. 97, received by the officer at Washing- 
ton, D.C., prior to reporting for duty at Indianapolis, changed 
his assignment to Fort Riley, Kans., and under the amended 
orders the officer is entitled to have his personal effects shipped 
from New York, to which place they had been transported 
under the prior orders, to his ultimate new station. There were 
shipped for the officer from Brooklyn to Washington, on B/L no. 
WQ-530951, dated March 7, 1933, 320 pounds of household goods, 
at a cost of $2.30, and from Brooklyn to Fort Riley, via all rail 
shipment, instead of rail and water at the request of the officer, 
on B/L no. WQ-533268, dated May 4, 1933, 10,587 pounds of house- 
hold goods and 1,950 pounds of professional books at a cost of 
$213.13, There were shipped from Washington to Fort Riley, by 
express at the request of the officer, on B/L no. WQ-562606, dated 
May 19, 1933, a wardrobe trunk weighing 140 pounds, at a cost of 
$7.21, and on B/L no. WQ-662618, dated May 20, 1933, 828 pounds 
of household goods at a cost of $18.63. The total cost to the Govern- 
ment for all shipments is $241.27. It appears that $14.09 has been 
collected as excess. 

The authorized change of station allowance for a colonel is 11,000 
pounds, exclusive of professionai books. The shipments of 320 
pounds of household goods from Brooklyn to Washington, thence 
to Fort Riley, and 10,587 pounds of household goods from Brooklyn 
to Fort Riley, via all rail routing, were within the authorized allow- 
ance. However, the cost over and above that of the same weight by 
rail and water shipment is for collection from the officer. There 
remained a balance of 93 pounds authorized to be included at Govern- 
ment expense, in the additional weight shipped from Washington 
to Fort Riley. ‘The computation is as follows: 

Cost of transportation 
Credit authorized : 
Rail and water shipment from Brooklyn to Fort Riley, 
12,857 pounds (320+10,587+-1,950), at $1.62 per cwt 


Rail shipment Washington to Fort Riley, 93 ates 
$2.25 per cwt 


I I” I 
Less amount collected___________-_~_ 
Balance for collection 


There is a balance of $16.81 for collection from Colonel Martin. 
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(A-54898) 


ADVERTISING—SPECIFICATIONS—PARTICULAR MAKE 


When it is necessary to name a particular make of article in an advertisement 
for proposals pursuant to section 3709, Revised Statutes, it should be fol- 
lowed by the qualifying phrase “ or equal.” 

The fact that a particular material has been used for 40 years and proved satis- 
factory is no justification for the continued purchase thereof to the exclu- 
sion of all others of similar or equal quality, nor is the personal preference 
or the personal opinion of certain administrative employees sufficient to 
authorize specifying a particular material to the exclusion of others that 
would serve the purpose. 


Comptroller General McCarl to the Secretary of the Treasury, May 16, 1934: 
I have your letter of May 8, 1934, as follows: 


Reference is made to your letter of April 13, 1934 (A-54898), relative to a 
complaint of the Virginia Greenstone Company, Inc., regarding the specifications 
for stone for the Scientific Laboratory, Agriculture Extensible Building. 

The Specification in question, Paragraph 96, reads as follows: 

* SOAPSTONE.—Where stone or soapstone is called for it shall be Virginia 
Alberene stone. Soapstone shall be selected grade, blue-gray in color, close 
grained, nonporous, of uniform density and hardness and free from stratifica- 
tion. It shall be suitable for the purpose for which used, free from calcite veins 
and from any other defects that may impair its strength or use. It shall be 
nonmicaceous in character and capable of taking a smooth honed finish. Only a 
minimum of veining shall be allowed and such veining as may be present 
shall be both acid and alkaline resistant.” 

Addendum No, 2, Paragraph 96, reads: 

“Stone for tops, hoods, ete., shall be as therein specified ‘suitable for the 
purpose for which used’, ie., harder material used for superstructure of 
fume hoods and for shelves, etc., and the softer for locations where heat con- 
ditions are to be met but in no case shall material be used having an abrasive 
hardness of less than 5.00, as determined by the methods used by the U.S. 
Bureau of Standards.” 

There are attached copies of a letter from the Secretary of Agriculture to 
the Assistant Secretary of the Treasury, and a memorandum from the Super- 
vising Architect to the Assistant Director of Procurement regarding the rela- 
tive merits of Virginia Alberene stone and Virginia Greenstone for this type 
of work, 


The matters set forth in your letter do not answer the contentions 
of the complaining bidder—the Virginia Greenstone Co.—to the 
effect that its material has been used and is now satisfactorily being 
used by the United States in various Government buildings, as 
follows: 

U.S. Veterans’ Bureau, Veterans’ Hospitals at Indianapolis, Ind., and 
Canandaigua, N.Y. 

Department of the Interior, Howard University, Department of Commerce, 
New Commerce Building, Department of Agriculture, Bureau of Economics and 
the Bureau of Plant Industry, Washington, D.C. 


J.S. Treasury Department, National Institute of Health; U.S. Navy Depart- 
ment, Annapolis, Md. 


There is noted the letter of February 12, 1934, from the Secretary 
of Agriculture to the effect that it is the concensus of opinion among 
the laboratory workers of the Agriculture Department that Virginia 
soapstone known under the trade name of “Alberene ” is desired in 
preference to other materials which, though similar in character- 
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istics, are regarded as unsuitable and unsafe for “ use in our labora- 
tories where stone has been indicated.” There has been noted, also, 
memorandum of March 16, 1934, from the Supervising Architect, 
Procurement Division, Public Works Branch, to the effect that— 

The Alberene stone has given satisfactory service and has been regularly 
used in laboratory work for at least forty years and is considered the best 
product available for laboratory work. Because of the size of the contract, and 
because the Secretary of Agriculture under date of February 12, 1934, expressed 
a decided preference for the Alberene stone (letter attached) it is not con- 
sidered good policy to experiment with the greenstone, and the specification 
limits the material to Virginia Alberene stone. 

The contract here involves the expenditure of some $350,000 for 
soapstone but the specifications are so drawn that there is under- 
stood to be only one source of supply. 

It has been held by the accounting officers that the naming of 
a particular brand of material, etc., in an advertisement for proposals 
to the exclusion of all others of similar or equal make or quality, is 
not a compliance with the provisions of section 3709, Revised Stat- 
utes. Generally, when, in order to describe an article, etc., needed, 
it is necessary to name the make, it should be followed by the qual- 
ifying phrase “ or equal.” 

In considering the matter of advertising, as required by the pro- 
visions of section 3709, Revised Statutes, the Court of Claims, in 
the case of Purcell Envelope Co. v. The United States, 51 Ct. Cls. 211, 
214, said: 

* * * This court has held, except in certain cases of emergency, that all 
eontracts between individuals and the Government are void unless they are 
made upon advertisements for proposals previously published, and that a com- 
pliance with such statutes is a condition precedent, upon the performance of 
which only can a binding contract with the Government be made by its officers. 
It acts by its public officers, and their powers and duties are prescribed and 
- limited by laws which they must follow. 

In considering the same case on appeal, the United States Supreme 
Court in United States v. Purcell Envelope Co., 249 U.S. 318, said: 


* * * There must be a point of time at which discretion is exhausted. 


The procedure for the advertising for bids for supplies or services to the Goy- 
ernment would else be a mockery—a procedure, we may say, that is not per- 
missive but required (§ 3709, Rev. Stats.). By it the Government is given the 
benefit of the competition of the market and each bidder is given the chance 
for a bargain. It is a provision, therefore, in the interest of both Govern- 
ment and bidder, necessarily giving rights to both and placing obligations on 
both. And it is not out of place to say that the Government should be ani- 
mated by a justice as anxious to consider the rights of the bidder as to insist. 
upon its own. 


The advertised specifications in this case limited competition to 
the product of a particular concern, or section, it being provided in 
paragraph 96 that “SOAPSTONE: Where stone or soapstone is 
called for it shall be Virginia Alberene Stone.” There was no qual- 
ifying phrase “or equal” nor does the record before this office dis- 
close any provision whereby bidders were allowed to bid on any 
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other soapstone or that consideration would be given any other 
material than that so specified. The fact that a particular mate- 
rial has been used for 40 years and proved satisfactory is no justifi- 
cation for the continued purchase thereof to the exclusion of all 
others of similar or equal quality. Nor is the personal preference 
or the personal opinion of certain administrative employees suffi- 
cient to authorize specifying a particular material to the exclusion 
of others that would serve the purpose. 

The present record does not show that no soapstone other than 
Virginia Alberene would serve the purpose in this instance and, in 
the absence of such a showing, I find and decide that the funds in 
question may not be charged with payments under a contract 
awarded on these specifications. 


(A-55166) 
ADVERTISING—SPECIFICATIONS—CONDITIONAL BIDS 


Under Executive Order No. 6646, dated March 14, 1984, and made a part of 
advertised specifications, bidders are required to certify that they are 
complying with, and will continue to comply with the applicable approved 
code of fair competition for the trade or industry concerned, and in event 
the bid is accepted the contractor must agree that he will not accept or 
purchase for the performance of any such contract any articles, materials, 
or supplies in whole or in part produced or furnished by any person who 
shall not have certified that he is complying with and will continue to 
comply with the applicable approved code of fair competition which relates 
to such articles, materials, or supplies. When a bidder qualifies his bid 
with respect thereto the bid is not responsive to the advertised specifications 
and is not for consideration. 


Comptroller General McCarl to the Secretary of Commerce, May 16, 1934: 
There has been received your letter of April 19, 1934, with enclo- 
sures, to the effect that in response to an advertisement dated March 
30, 1934, there were received and opened April 10, 1934, five bids 
and one alternate bid for the delivery of two 14-ton trucks for use 
of the eleventh lighthouse district, Detroit, Mich.; that the lowest 
bid submitted was that of the Northwest Motor Co. in the sum of 
$488.26 each; that the next lowest bid was that of the Chevrolet 
Motor Co. in the sum of $551.35 each; and that the third lowest 
bid was the alternate bid submitted by the Northwest Motor Co. 
in the sum of $613.88 each. Apparently either the trucks offered 
by the Northwest Motor Co. or those offered by the Chevrolet Motor 
Co. would meet the terms of the advertised specifications and the 
only difference between the two bids of the Northwest Motor Co. is 
that in one case the trucks were offered to the Government less 
certain discount from the manufacturer’s list price, while in the 
other case the trucks were offered without such discount for con- 
sideration in event it be concluded that such bidder is prohibited 
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under the Code of Fair Competition for the Motor Vehicle Retail- 
ing Trade approved October 3, 1933, from selling to the Government 
trucks at less than the list price. You have requested decision 
whether there should be accepted the bid of the Northwest Motor 
Co. in the sum of $488.26 each or the next lowest bid of the Chev- 
rolet Motor Co. in the sum of $551.35 each. 

The requirement of section 3709, Revised Statutes, is that public 
contracts must be advertised on the basis of specifications stating the 
needs of the Government in such terms as to permit of full and free 
competition by all qualified bidders and that appropriated moneys 
may not be used to make payment in excess of the lowest responsible 
bid proposing to make delivery in accordance with such specifications. 
The doubt—in an otherwise clear case—whether there should be 
accepted the bid submitted by the Northwest Motor Co, in the sum of 
$488.26 each for the two trucks has arisen because of the terms of 
Executive Order No. 6646, dated March 14, 1934, and a mimeographed 
letter of April 6, 1934, from the Northwest Motor Co. which accom- 
panied its bid as follows: 


There will be no subcontractors in connection with any contract bidder may 
engage in under this bid, and no manufacturer will in abywise be a party to 
any such contract. ‘The bidder is submitting this bid entirely upon its own 
responsibility and nothing contained herein, or in the bid filed herewith, or the 
alternate bid filed herewith, is in any manner or degree binding on the Ford 
Motor Company, a Delaware corporation. The Northwest Motor Company has 
no authority, expressed, inferred or implied, to act for or bind the Ford Motor 
Company. 

The bidder is a member of the N.R.A., has complied, is complying, and will 
continue to comply with all its lawful provisions. It can make no representa- 
tions respecting any of the various manufacturers who have any part in the 
manufacture of materials and equipment offered in this bid, and cannot bind 
itself that all of such manufacturers are complying. Bidder has no meatus of 
knowing whether or not they are, and such a requirement would be unfair and 
unjust. The law has means of enforcement and bidder cannot contract with the 
Government to see that the law is enforced; it can make assurances only 
insofar as they relate to bidder, and such certificate as bidder executes will 
relate only to bidder, 

In view of Executive Order 6646, dated March 14, 1934, bidder has submitted 
its bid. In connection with said Executive order bidder feels it is subject to the 
following interpretation, and if, and only if, such interpretation is confirmed by 
competent authority, then bidder submits for consideration its alternate bid. 
The alternate bid is submitted under the following interpretation : 

1. That bidder is required to submit certificate of compliance only insofar as 
it relates to bidder. 

2. That requirement that bidder furnish certificate on the part of the 5,000 
or more manufacturers whose products go to make the component parts that 
constitute a motor vehicle of the type bidder proposes to furnish under this 
bid is impractical, unfair, unjust, and against the interests of the Government 
and all qualified bidders, and is repugnant to the statutes governing Govern- 
ment purchases, and, therefore, is not a lawful requirement. 

3. Bidder recognizes as controlling rulings of the Comptroller General of the 
United States that general language in a code respecting discounts does not 
apply to the Government, and, therefore, in quoting the Government, bidders 
may quote less than full list price without violating the Code of Fair Competition 
for the Motor Vehicle Retailing Trade. If this interpretation of bidder is not 
accepted by competent authority, then bidder protests the consideration of any 
bid received from any bidder quoting less than list price. Article IV B of Code 
of Fair Competition for the Motor Vehicle Retailing Trade states “No dealer 





DECISIONS OF THE COMPTROLLER GENERAL 361 


shall sell a new car at retail to a consumer for less than factory list price 
* * *”: therefore, any sale to the Government, a consumer, is a retail 
sale and ail bids at less than list price would be in violation. Any seller to the 
Government—whether he be manufacturer or otherwise—is engaged in retailing 
when he sells to the Government, and, therefore, is subject to the provisions of 
the code. 

sidder takes the further position that there being nothing in the National 
Industrial Recovery Act making codes of fair competition under such act 
applicable to the Federal Government, there is no authority contained in said 
act to make such codes applicable, either by inference or by Executive action. 
Any attempt to do so would be an invasion by the executive of the legislative 
branch of the Government, and, therefore, would be void. To assume that 
codes promulgated under the act are applicable to the Federal Government 
would result in the creation of two classes of bidders on automotive equipment 
desired by the Government, as manufacturers would attempt to bid under one 
code and the dealers would attempt to bid under another. This would give 
the manufacturers an unfair advantage, contrary to the principles set forth 
in section 3 of the act, and also contrary to public policy. Such an attempt to 
make these codes applicable to the Federal Government would lead to the 
inevitable conclusion that no bidder, manufacturer, or dealer could offer auto- 
motive equipment to the Government at less than list price. Any attempt by 
Executive action to restrict fair and open competition in the bidding on Govern- 
ment purchases is repugnant to the statutes covering Government purchases 
und is void. Further, any attempt to set up any agency for the purpose of 
determining whether or not any bidder is complying with the law, or any 
code that has the force of law, is an invasion of the judiciary and contrary 
to the act, and, therefore, is void. 

Delivery will be made in accordance with the schedule filed with this bid, 
unless delayed for unforeseeable causes beyond the control of the manufactur- 
ers of the parts, equipment, and vehicles offered in this bid, and without their 
fault, and negligence, including, but not restricted to, acts of God or the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine restrictions, 
strikes, and freight embargoes, which affect the manufacturers or any of their 
suppliers of parts, materials, or labor for their parts, vehicles, or equipment 
proposed in this bid, and bidder subjects itself to no penalties for delays 
oceasioned by any of the foregoing. 

3idder in its affidavit to disbursing officer will aver that all supplies fur- 
nished under such contract have, to the best of its knowledge, information, 
and belief, been produced in strict compliance with such code or agreement, 
as the case may be, and payment shall be made upon such averment. 


The act of June 16, 1933, 48 Stat. 195, 200, otherwise known as the 
National Industrial Recovery Act, in its relation to purchase of 
motor vehicles on behalf of the United States has been heretofore 
considered by this office in decisions of November 10, 1933, and 
November 29, 1933, 13 Comp. Gen. 127, 132, and 159, respectively, 
and there have been quoted in said decisions the applicable terms of 
the act of June 16, 1933. It is not necessary to requote such terms, but 
particular attention may be invited to section 1 of said act wherein 
it was declared that a “national emergency productive of wide- 
spread unemployment and disorganization of industry, which burdens 
interstate and foreign commerce, affects the public welfare and 
undermines the standards of living of the American people, is hereby 
declared to exist; ” to sections 3 and 4 of said act wherein the Presi- 
dent was respectively authorized to approve codes of fair competition 
for trades, industries, or subdivisions thereof, and to enter into reem- 
ployment agreements with persons, etc., engaged in trade or industry; 
and to section 10 of the act wherein the President was “ authorized 
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to prescribe such rules and regulations as may be necessary to carry 
out the purpose of the title”, as to such codes and reemployment 
agreements designed to ameliorate the “national emergency produc- 
tive of widespread unemployment and disorganization of industry.” 

The codes of fair competition for both the motor vehicle manu- 
facturing industry and for the motor vehicle retailing trade have 
now been approved by the President and the terms of the reemploy- 
ment agreement are not applicable here. There was issued August 
10, 1933, an Executive order which is quoted in pertinent part in 13 
Comp. Gen. 65, 67, and considered in the above referred to decisions 
in 13 Comp. Gen. 127, 1382, and 159, as requiring compliance of 
Government contractors with—but not affirmative assent to—codes of 
fair competition in the performance of contracts with the United 
States. However, subsequent to said decision, there was issued 
Executive Order 6646, dated March 14, 1934, which provides that: 


1. (a) All invitations to bidders hereafter promulgated by or in behalf of 
any executive department or independent establishment or other agency or 
instrumentality of the United States, including Government-owned and Gov- 
ernment-controlled corporations (all of the foregoing being hereinafter de- 
scribed as agencies of the United States), shall contain a provision to the 
effect that no bid will be considered unless it includes or is accompanied by a 
certificate duly executed by the bidder stating that the bidder is complying 
with and will continue to comply with each approved code of fair competition 
to which he is subject, and if engaged in any trade or industry for which there 
is no approved code of fair competition, then stating that as to such trade or 
industry he has become a party to and is complying with and will continue to 
comply with an agreement with the President under section 4 (a) of the 
National Industrial Recovery Act. 

(b) No bid which does not comply with the foregoing requirements shall be 
considered or accepted. 

(c) All contracts and purchase orders authorized by any agency of the 
United States shall contain a provision to the effect that the party or parties 
awarded any such contract or purchase order shall comply with each approved 
code of fair competition to which it is subject and if engaged in any trade or 
- industry for which there is no approved code of fair competition, then, as to 
such trade or industry, with an agreement with the President as aforesaid; 
and that the United States shall have the right to cancel any contract for 
failure to comply with such provision and make open market purchases or have 
the work called for by the contract otherwise performed, at the expense of the 
contractor. 

(d) No agency of the United States and no Government contractor or sup- 
plier shall hereafter accept or purchase for the performance of any contract 
or purchase order or enter into any subcontracts for any articles, materials, or 
supplies, in whole or in part produced or furnished by any person who shall 
not have certified that he is complying with and will continue to comply with 
each code of fair competition which relates to such articles, materials, or sup- 
plies, or in case there is no approved code for the whole or any portion thereof, 
then, to that extent, with an agreement with the President as aforesaid. 

(e) The foregoing provisions of this order shall likewise apply to all con- 
tracts and purchase orders authorized by any State, municipal corporation, 
local subdivision, person, or corporation in connection with projects carried 
out or to be carried out, wholly or in part, with funds loaned or granted by 
any agency of the United States, and all contracts and agreements for the 
making of any such loan or grant shall contain a provision requiring the State, 
municipal corporation, local subdivision, person, or corporation receiving such 
loan or grant, to comply with the provisions of this order; provided that this 
paragraph shall not be construed as requiring the restriction of the use of 
materials to those produced within the United States nor to require price 
differentials in favor of such materials. 


‘ 
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2. Any person falsely certifying as to compliance as aforesaid who submits 
any such proposal, bid, contract, or subcontract, or accepts any purchase order, 
may be punished as provided in section 10 (a) of the National Industrial 
Recovery Act, by a fine of not to exceed five hundred dollars ($500) or im- 
prisonment not to exceed 6 months, or both, and in event of any such false 
certification by any such person, any contract, subcontract, or purchase order 
to which he is party secured by or in furtherance of any such proposal or 
bid may be canceled by the other party thereto, and the unfinished portion 
thereof completed at the expense of the person guilty of such false certification 
and his sureties, if any. 

8. Whenever a dispute shall arise between any agency of the United States 
and any bidder, contractor, supplier, or other person as to compliance with any 
code of fair competition or with an agreement with the President as aforesaid 
in connection with any proposal, bid, contract, subcontract, or purchase order 
mentioned herein, the Administrator for Industrial Recovery, or such agency 
as he shall designate, shall decide such dispute and, for the purposes of action 
under this Executive order, such decision shall be final and conclusive; but 
the determination of such agency of the United States shall be effective for 
all purposes pending such decision. 

4. All provisions of approved codes of fair competition shall apply to the 
making and performance of contracts with or sales to agencies of the United 
States. 

5. The Administrator for Industrial Recovery may make exceptions in spe- 
cific cases or otherwise under this order whenever such action shall be recom- 
mended to him by an agency of the United States and when in the judgment 
of the Administrator justice or public interest will best be served thereby. 

6. Any provisions of Executive Order No. 6246, signed August 10, 1933, or 
any other Executive order, and any rule or regulation in conflict therewith are 
hereby to that extent modified and rescinded. 


Under this Executive order, issued, presumably, pursuant to the 
authority conferred on the President by section 10 of the act of 
June 16, 1933, as an aid in carrying out the purposes of the National 
Industrial Recovery Act, it is required that all bids to be considered 
or accepted must be accompanied by a certificate of the bidder that 
he is complying with and will continue to comply with each approved 
code of fair competition to which he is subject, where there is such an 
approved code as here; that the contract entered into as a result of 
the acceptance of such a bid accompanied by the required certificate 
shall contain a provision that the contractor, in the performance of 
the contract, shall comply with each such approved code of fair com- 
petition to which he is subject; and that no Government contractor 
or supplier shall accept or purchase for the performance of any such 
contract or purchase order, or enter into any subcontract for any ar- 
ticles, materials, or supplies, in whole or in part, produced or fur- 
nished by any person who shall not have certified that he is com- 
plying with and will continue to comply with each approved code of 
fair competition which relates to such articles, materials, or sup- 
plies. That is to say, it is not enough, under the Executive order of 
March 14, 1934, that the contractor furnish a certificate with his bid 
that he is complying with and will continue to comply with the ap- 
plicable approved code of fair competition, or if no code, that he 
has signed and has complied with and will continue to comply with 
the President’s reemployment agreement, and agrees in the contract 
to continue compliance therewith, but he may not make delivery 
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under the contract of any articles, materials, or supplies, in whole 
or in part produced or furnished by any person who shall not have 
certified that he is complying with and will continue to comply with 
each code of fair competition which relates to such articles, mate- 
rials, or supplies, or, if no code, then that he has signed and has com- 
plied with the President’s reemployment agreement. 

The advertised specifications of March 30, 1934, for bids to be 
opened April 10, 1934, for the delivery of the two trucks contained, 
among other things, a requirement as to certificate of compliance 
with the codes of fair competition and the terms of the Executive 
Order No. 6646, dated March 14, 1934. The said certificate of com- 
pliance as executed by the Northwest Motor Co. is as follows: 


It is hereby certified that the undersigned is complying with and will con- 
tinue to comply with each approved code of fair competition to which he is 
subject, and/or if engaged in any trade or industry for which there is no 
approved code of fair competition, then as to such trade or industry that 
he has become a party to and is complying with and will continue to comply 
with an agreement with the President under section 4 (a) of the National 
Industrial Recovery Act (President’s Reemployment Agreement) and that all 
other conditions and requirements of Executive Order No. 6646, dated March 
14, 1934, are being and will be complied with. 

Provided, that where supplies are purchased that are not mined, produced, 
or manufactured in the United States (see sec. 2, title III, of the act approved 
March 3, 1933, Public, No. 428, 72d Cong), the special or general code of fair 
practice shall apply to that portion of the contract executed within the 
United States. Except tires of imported raw materials manufactured in 
the U.S. 

April 6, 1934 . 


(Date) 
THE NorTHwest Motor CoMPAny, 
(Individual or firm name) 
Subject to and amended by the attached letter. 
(Signed) KR. P. SABINne, 
President. 
As stated, the certificate was executed “ subject to and amended by 
the attached letter” of April 6, 1934, hereinbefore quoted, and it 
is obvious that the bid so submitted is not responsive to the advertised 
specifications in that the certificate as so qualified proposes to dis- 
regard the requirements of subsection (d) of section 1 of the Execu- 
tive order by submitting in lieu of the certificates by said subsection 
required, the bidder’s affidavit based upon information and belief. 
Accordingly, you are advised that the proposal submitted by the 


Northwest Motor Co. is not for consideration. 


(A-55100), (A-55166) 
ADVERTISING—SPECIFICATIONS—CONDITIONAL BIDS 


Where a bidder furnishes the certificates required by Executive Order No. 6646, 
dated March 14, 1934, and made a part of advertised specifications, show- 
ing that the bidder is complying with, and will continue to comply with 
the applicable approved code of fair competition for the trade or industry 
concerned, etc., the bid is not for rejection solely because of the belief or 
assumption that the price submitted is in violation of a code. 

The terms of Executive Order No. 6646, dated March 14, 1934, are not applicable 
to the sale of surplus, obsolete, etc., material. 
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Comptroller General McCarl to the Secretary of Agriculture, May 16, 1934: 
There has been received your letter of April 19, 1934, as follows: 


Under date of March 29, 1934, the Department advertised for proposals on 512 
automobile trucks of several different types for various deliveries, bids to be 
opened at 2 p.m., April 10, 19384. A number of used vehicles were offered by 
the Department in part payment, and the specifications included the customary 
request for independent cash offers on the used equipment. Proposals were 
received from the Northwest Motor Company, of Chevy Chase, Maryland; 
Herpel-Gillespie, of San Antonio, Texas; the Chevrolet Motor Company, of 
Detroit, Michigan; the International Harvester Company of America, Wash- 
ington, D.C., branch; and Gramm, Incorporated, of Delphos, Ohio. All of 
these bids are herewith. 

The specifications included all textual matter required under Executive Order 
No. 6646 of March 14, 1934, including the standard certificate of compliance. 
The Chevrolet Motor Company, the International Harvester Company of Amer- 
ica, and Gramm, Incorporated, returned with their proposals executed cer- 
tificates of compliance. No executed certificate of compliance accompanied the 
bid of Herpel-Gillespie. The certificate of compliance submitted by the North- 
west Motor Company carried in its lower left-hand corner the following addi- 
tional language: “ Subject to and amended by the attached letter. R.P.S.” 
The letter referred to is a two-page communication dated April 10, 1934, ad- 
dressed to the Chief, Division of Purchase, Sales and Traflic, United States 
Department of Agriculture, Washington, D.C., and signed, “The Northwest 
Motor Company, by R. P. Sabine, president.” 

The bids of Herpel-Gillespie and of the Northwest Motor Company offer 
equipment manufactured in whole or in part by the Ford Motor Company. The 
Northwest Motor Company, as to some of the items (1, 2, and 8, and their 
subdivisions) submits two different prices, the primary price in each instance 
being the factory list price and the alternate price being considerably lower; 
and as to the other items and their subdivisions submits single prices which 
are less than factory list, these prices covering equipment of a size (%%-ton 
capacity) to which the marketing rules of the Retail Motor Code apparently 
do not apply. (See Code of Fair Competition for the Motor Vehicle Retailing 
Trade, as approved on October 3, 1933, article 4, introductory paragraph. ) 

In connection with this matter and for the guidance of the Department in 
determining the proper awards, the following questions are submitted: 

(1) Is the amendment of the Northwest Motor Company of the standard 
certificate of compliance of such a character as to render the bid of said 
company not for consideration? 

(2) If you decide that the bid of the Northwest Motor Company is not subject 
to rejection through defective certification, (a) are their offers at less than 
factory list for consideration where the vehicles (%4-ton trucks) are covered 
by the marketing rules of the approved Code; (0b) are their offers at less than 
factory list for consideration where the vehicles (144-ton trucks) are not 
covered by the marketing rules of the approved code? 

(3) Are the offers of any manufacturer bidders for consideration at prices 
less than factory list? (See Northwest Motor Company’s letter of April 10, 
1934, initial paragraph of page 2, and “ Marketing Rules” under the Motor 
Vehicle Retailing Trade Code to which reference has already been made.) 

(4) Are the independent cash offers of Herpel-Gillespie for certain used 
equipment for consideration, said offers, as has been pointed out, not having 
been accompanied by a certificate of compliance? 

Your early response in the premises, with the return of the file, will be 
greatly appreciated, as the case herein presented is one of a number under 
present consideration, and the equipment involved is, in large part, urgently 
needed, 


There is my decision of today to the Secretary of Commerce, 13 
Comp. Gen. 359, concerning a similar situation arising in the pur- 
chase of two light trucks for that department, and it appears un- 
necessary to repeat herein the statements contained in that decision. 

The referred to amended certificate of the Northwest Motor Co. 
contained in its letter of April 10, 1934, is in language similar to 
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its letter of April 6, 1934, to the Department of Commerce quoted 
in the decision. 

Based on the statutes and regulations quoted or referred to therein, 
you are advised that your question (1) is answered in the affirmative; 
that is, that such bid is not for consideration as not responsive to 
the terms of the specifications. While it is unnecessary to answer 
question (2) with respect to the bid submitted by the Northwest 
Motor Co., you are advised, generally, in answer to questions (2) 
and (3) that where the required certificate is furnished, no bid 
is for rejection because of a belief or assumption that the price sub- 
mitted is in violation of a code. Under the provisions of section 
3709, Revised Statutes, there is for acceptance the bid of the lowest 
responsible bidder meeting the requirements of the specifications. 
The responsibility with respect to compliance with the applicable 
codes is that of the bidder. And it is not for a contracting officer to 
determine what constitutes compliance with or violation of a code. 

As to your question (4), you are advised that the Executive order 
of March 14, 1934, does not apply to the sale of surplus, obsolete, 
etc., material; consequently a bidder for the purchase from the 
United States of used motor vehicles is not required to submit a 
certificate of compliance with any approved code of fair competition. 

Your questions are answered accordingly. 


(A-55498) 


CONTRACTS—TERMINATION—MISTAKE IN BID—CODES OF FAIR 
COMPETITION 


- There is no legal basis whatever for third parties to give notice to either the 
Government or its contractors that there must be canceled a Government 
contract because prices are below the code pfices, or otherwise. A Govern- 
ment contractor may not be relieved of its liability under a Government 
contract on the ground that the accepted bid price is below code prices. 


Comptroller General McCarl to the Secretary of Commerce, May 17, 1934: 
There has been received your letter of May 7, 1934, as follows: 


On March 2, 1934, the Bureau of Lighthouses, of this Department, adver- 
tised for bids for furnishing motor gasoline, for use in power boat and Kohler 
generating unit at Ashtabula, Ohio, in quantities as may be required from 
date of acceptance of bid to June 30, 19384. On March 18, 1934, the bids 
were opened and the bid of the Cities Service Company, Ashtabula, Ohio, 
in the amount of 10%4¢ per gallon being the lowest received was on March 
20, 1934, accepted. 

On April 5, 1934, the contractor informed this Department that the plan- 
ning and coordination committee for the petroleum industry served notice 
on all oil companies that they must cancel all Government contracts for 
motor gasolines by tank wagons, effective immediately. The contractor fur- 
ther states that in accordance with the President’s order of March 15, 1934, 
Executive Order No. 6646, that it cannot accept this business on the basis 
of its bid and the only discount that it is permitted to give is on the quantity 
discount basis. The contractor has made two deliveries, under this contract, 
one on April 5, 1934, and the other on April 6, 1934, and has billed the Gov- 
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ernment at 124%4¢ per gallon, instead of 1014¢ per gallon as called for under 
the contract. 


In view of the above your early decision is respectfully requested as to 
whether this department may cancel this contract and enter into a contract 
on a quantity discount basis. Also on what basis payment should be made 
for gasoline already delivered. 

All papers in connection with this case are transmitted herewith and it 
is requested that they be returned when they have served their purpose. 

As stated in the opinion of the Supreme Court of the United 
States in Rock Island, Arkansas & Louisiana Railroad Co. v. United 
States, 254 U.S. 141, 143, “Men must turn square corners when they 
deal with the Government”, and this applies not only to contractors 
but to third parties who may undertake, without any legal basis 
whatever, to serve notice on either the United States or one of its 
contractors that a contract with the Government must be canceled. 

The contract was let in this case as a result of competitive bids 
as required under section 3709, Revised Statutes, and binds the 
Cities Service Co. to make deliveries in accordance with the terms 
thereof. See United States v. New York & Puerto Rico Steamship 
Co., 239 U.S. 88. There is no legal basis under the facts disclosed 
for the cancelation of this contract and no legal basis for charging 
appropriated moneys with any amount in excess of the contract price 
for the gasoline delivered thereunder. 

Moreover, as held in decision of April 26, 1934, A-55132, the 
Executive Order No. 6646, dated March 14, 1934, is clearly pros- 
pective, and not retrospective in its operation and has no application 
to invitations for bids issued prior to March 14, 1934, as in this 
case. The fact that the bids were opened March 18, 1934, and the 
bid of the Cities Service Co. accepted on March 20, 1934, does not 
make this transaction subject to the requirements of the Executive 
order of March 14, 1934. 

Accordingly, you are advised that the Cities Service Co. is legally 
required to perform in accordance with the terms of its contract 
of March 20, 1934; that it is not entitled to any amount in excess 
of the contract price for deliveries under the contract; and that 
should the contractor refuse to perform, a contract should be entered 
into in accordance with law for the balance of the contract period, 
the excess cost, if any, to be charged to said Cities Service Co. See 
7 Comp. Gen. 193, as to the procedure to be followed. 


(A-55528) 


COMPENSATION—40-HOUR WEEK—EMPLOYEES OF MAIL EQUIPMENT 
SHOPS 


The provisions of section 23 of the act of March 28, 1934, 48 Stat. 522, estab- 
lishing a 40-hour week, are applicable to the employees of the mail equip- 
ment shops under the Post Office Department whose compensation is not 
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controlled by the Classification Act, as amended, or any other Federal 
statute, but fixed and adjusted by the Postmaster General with reference 
to rates of wages paid to similar classes in commercial industry. 


Comptroller General McCarl to the Postmaster General, May 17, 1934: 
There has been received your letter of May 10, 1934, as follows: 


The Independent Offices Appropriation Act, 1935, contains the following 
provision : 

“Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by act of Congress, for the several trades and oecu- 
pations, which is set by wage boards or other wage-fixing anthorities, shall 
be reestablished and maintained at rates not lower than necessary to restore 
the full weekly earnings of such employees in accordance with the full-time 
weekly earnings under the respective wage schedules in effect on June 1, 
1932: Provided, That the regular hours of labor shall not be more than forty 
per week; and all overtime shall be compensated for at the rate of not less 
than time and one-half.” 

Among the 335 employees in the Mail Equipment Shops are 21 whose duties, 
although closely coordinated with the work of the other employees, could not 
be allocated under the Reclassification Act of 1923. These employees, who 
are toolmakers, machinists, electricians, carpenters, etc., known as “skilled 
trades” workers cooperated with the superintendent of the shops and the 
Fourth Assistant Postmaster General in fixing ranges of pay for their re- 
spective classes of work, and they were put into effect in 1922. Subsequent 
benefits accruing te employees covered by the Reclassification Act have been 
accorded by the Department to workers in the skilled trades, though not 
required by law. 

Your decision is requested as to whether the provisions of law quoted above 
apply to employees in the Mail Equipment Shops not covered by the Re- 
classification Act. 


In decision of April 6, 1934, to the Public Printer, 13 Comp. Gen. 
265, it was held: 

In section 23 of the Independent Offices Appropriation Act for 1935, enacted 
March 28, 1934, 48 Stat. 522, there are used the terms “ wage boards or other 
wage-fixing authorities ” showing clearly that the statute was intended to apply 
not only to employees of the classes included whose compensation is authorized 
by law to be fixed by wage boards, but, also, to employees whose compensation 
is. authorized to be fixed administratively under a procedure similar to that 
followed by wage boards, that is, with reference to wages, etc., paid to 
similar classes in commercial industry rather than with reference to salary 
rates or schedules of rates specifically fixed by or pursuant to statute. * * * 

Neither the annual appropriation act for the Post Office Depart- 
ment (act of March 3, 1933, 47 Stat. 1512, for current fiscal year), 
containing an item “for compensation to laborers employed in the 
equipment shops at Washington, District of Columbia” (see sec. 
14-7 of the Postal Laws and Regulations, 1932), nor any other statute 
appears to regulate the compensation rates of the employees in ques- 
tion. The authority to fix the rates of compensation of employees 
not otherwise controlled by statute is vested in the heads of the 
departments or offices concerned, in this case the Postmaster General. 

Therefore, as the employees in question are within one of the 
“ several trades and occupations ”, and since it is understood the Post- 
master General fixes their rates of compensation with reference to 
rates of wages, etc., paid to similar classes in commercial industry, 
it must be concluded that the provisions of section 23 of the act of 
March 28, 1934, 48 Stat. 522, establishing a 40-hour week, are appli- 
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cable to the 21 employees in question. See decision of May 1, 1934, 
to the Secretary of the Treasury, 13 Comp. Gen. 307, involving the 
employees of the Bureau of Engraving and Printing. 


(A-31794), (A-48409) 


APPROPRIATIONS—STATE DEPARTMENT—TRANSPORTATION OF 
SEAMEN 


Under the act of April 7, 1934, 48 Stat. 533, appropriations for the rescue, 
relief, and protection of American seamen are not available to pay steam- 
ship Owners or operators for the transportation of seamen in event the 
last previous service of such destitute or shipwrecked seamen was on a 
vessel of such steamship owner or operator and was not terminated by 
desertion. 


Comptroller General McCarl to the Secretary of State, May 19, 1934: 


There has been considered your letter of December 28, 1933, as 
follows: 


There is enclosed for your cousideration a copy of the decision of the Su- 
preme Court of the United States in the case of the Alaska Steamship Com- 
pany, petitioner, vs. The United States of America, no. 56, December 4, 1933, 
which you will note overrules decisions of your office with respect to the duty 
of steamship owners to return seamen from shipwrecked vessels to the United 
States. 

The Department would accordingly be pleased to be informed, at your 
early convenience, as to whether, in order to conform to the decision of the 
Supreme Court, above mentioned, you desire to modify your decision, no. 
A—48409 of May 2, 1933, in which you indicated that, unless specific authoriza- 
tion is contained in the appropiiation act for the transportation of ship- 
wrecked seamen in Alaska to port of shipment in the United States proper, 
the procedure of transporting such seamen at the expense of the United States 
to a port of shipment in the United States must be discontinued as of June 
30, 1934. 

Information is also requested, in view of the court’s decision, as to the 
future policy of your office with respect to administratively approved claims 
and accounts of consular officers covering expenditures for relief and/or 
transportation of shipwrecked seamen from American vessels, and for Amer- 
ican seamen who are discharged by consular officers, under authority con- 
ferred by statute, R.S. 4581, 46 U.S.C., sec. 683, because of incapacity for 
further service; it being understood that, in conformity with the decision, 
such relief and transportation are provided without previous attempt to 
require the owner or master of the vessel to render such relief and trans- 
portation. 


In the case referred to, the Supreme Court did not have before 
it for review a decision of this office but rather a decision by a Fed- 
eral court denying liability of the Government, and in reversing 
such lower court decided affirmatively under certain statutes, includ- 
ing sections 4578, 4526, and 4581, Revised Statutes, as amended, the 
legal right of steamship owners to reimbursement from the Unite 
States of the cost of returning to this country their seamen when 
the vessel, on which such seamen served was lost, etc., and the return 
was by some other vessel operated by the same owners. It is as- 
sumed judgment against the United States was duly entered ac- 
cordingly but the act of April 27, 1904, 33 Stat. 422, does not permit 
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the payment of such judgments from public funds unless and until 
the judgment has been certified to the Congress and an appropria- 
tion made for the payment of the judgment. 

The decision of May 2, 1933, referred to by you, and other decisions 
of this office in the matter were primarily concerned—whether so 
expressed or not—with the availability of appropriations under the 
control of the State Department to make such payments, and the 
questions were answered in the negative. Such negative answers 
to the use of appropriated moneys for the rescue, relief, and protec- 
tion of American seamen to make payment to the steamship owners 
for the transportation on vessels operated by them of seamen who 
were shipwrecked, etc., while serving on other vessels operated by 
the same steamship owners or operators received legislative approval 
in act approved April 7, 1934, 48 Stat. 533, or subsequent to the 
opinion of December 4, 1933, in the Alaska Steamship Company 
case, as follows: 


For relief, protection, and burial of American seamen in foreign countries, 
in the Panama Canal Zone, and in the Philippine Islands, and shipwrecked 
American seamen in the Territory of Alaska, in the Hawaiian Islands, in 
Puerto Rico, and in the Virgin Islands; and for expenses which may be in- 
curred in the acknowledgment of the services of masters and crews of for- 
eign vessels in rescuing American seamen or citizens from shipwreck or other 
catastrophe at sea; $6,000; Provided, That no part of this or any other appro- 
priation shall be available for making payment to steamship owners or op- 
erators for transporting a destitute or shipwrecked seaman if the last pre- 
vious service of the destitute or shipwrecked seaman was on a vessel of such 
steamship owner or operator and was not terminated by desertion. 


Accordingly, you are advised that appropriations for the rescue, 
relief, and protection of American seamen are not available to pay 
steamship owners or operators for the transportation of seamen in 
event the last previous service of such destitute or shipwrecked sea- 
man was on a vessel of such steamship owner or operator and was 
not terminated by desertion. 


(A-54807) 


COMPENSATION—40-HOUR WEEK—LEAVE OF ABSENCE—NAVAL 
ESTABLISHMENT EMPLOYEES 


Unless and until modified in the manner provided by law, all schedules, regula- 
tions, and practices in effect prior to March 28, 1934, relative to compensa- 
tion for overtime, Sunday, and holiday work for employees of the Naval 
Establishment are rendered inoperative insofar as they may be in conflict 
with the terms of section 23 of the act of March 28, 1934, 48 Stat. 522, but 
otherwise are to remain in full force and effect. 

There may continue to be paid additional compensation rates fixed by the 
schedule of wages applicable to Naval Establishment employees for work 

on Sundays and legal holidays when not within the regular tour of 40 

hours per week of the employees, but for work on Sundays within the 

regular tour of 40 hours only the regular rate of compensation should be 
paid and for work on legal holidays within the regular tour of 40 hours, 
only twice the regular rate of compensation should be paid. 
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Annual and sick leave of absence granted administratively with pay is synony- 
mous with work and a part of the 40 hours per week for the purpose of 
computing overtime compensation of employees of the Naval Establishment, 
but not leave of absence without pay. The retroactive substitution of leave 
with pay for leave without pay will in no case be regarded as changing the 
status of service already rendered from regular time to overtime so as to 
authorize payment of an additional amount of compensation. 

Per diem employees of the Naval Establishment whose regular tour of duty of 
40 hours is on 5 days per week are entitled to gratuity or holiday pay for 
a legal holiday falling on a nonwork day on which no work is performed. 

There is nothing in the 40-hour week statutory provision to authorize payment 
of a night differential in addition to overtime, Sunday, or holiday pay to 
employees of the Naval Establishment all of whose regular tour of duty is 
served between 7 a.m. and 6 p.m., who may be required to work overtime 
between the hours of 6 p.m. and 7 a.m. 

The Saturday half-holiday law is inoperative to require granting of compen- 
satory time for work in excess of 4 hours on Saturday for all employees 
whose regular tour of duty is 40 hours on 5 days per week, but the Saturday 
half holiday law remains operative to employees regularly working on a 
5%-day weekly schedule. 

Under a personal service contract providing a per diem rate of compensation 
only when actually employed, no compensation would be payable for Satur- 
days on which no work may be performed due to administrative action in 
closing the office, yard, or shop in order to maintain a 40-hour week schedule 
of work for regular employees. 

Where the application of the 40-hour week to American citizen employees at 
naval stations outside the continental United States requires reducing the 
hours of labor of native or alien employees who are paid compensation in 
accordance with a separate and distinct schedule, such reduction in hours 
should be without reduction in the weekly compensation of the native or 
alien employees. 

As to employees of the Naval Establishment, paid by the month or year, who 
are on a 5-day work week, all nonwork days occurring within a period of 
sick leave or leave without pay should be regarded the same as Sunday 
heretofore on a 544-day week. 

There is no authority under section 215 of the Economy Act for departmental 
employees subject to the act of March 15, 1898, to substitute leave with 
pay accrued in one leave year for leave without pay taken in a prior leave 
year, nor for per diem employees of the Naval Establishment subject to the 
leave act of August 29, 1916, 39 Stat. 617, to substitute leave with pay 
accrued during the third or subsequent leave years for leave without pay 
taken in any prior leave year. 


Comptroller General McCarl to the Secretary of the Navy, May 19, 1934: 
There has been received your letter of May 5, 1934, as follows: 


The regular hours of work for employees in the field service of the Navy 
Department and Marine Corps on June 1, 1932, in groups I, II, III, and IVa 
(laborers, helpers and apprentices, mechanics and supervisory laborers and 
mechanics), were 44 hours per week, 8 hours per day, Monday to Friday, 
inclusive, and 4 hours on Saturday in the calendar week, Sunday to Saturday, 
inclusive, for which they received 48 hours’ pay. The regular hours of labor 
for employees in group IVb (clerical, administrative and fiscal, professional, 
subprofessional, and custodial service) were either 44 or 39 hours per week 
(8 or 7 hours per day) Monday to Friday, inclusive, and 4 hours on Saturday 
in the calendar week, Sunday to Saturday, inclusive, for which they received 
a full week’s pay. Twenty-four hour service, such as service in the power 
plant of a navy yard, was maintained by the staggering of shifts. Employees 
engaged in this service rotated on Sunday work and when employed on Sunday 
were required to take an equal amount of time off during the week preceding 
or succeeding the Sunday. The regulations governing hours of work and Sun- 
day work are contained in paragraphs 4 and 3, respectively, of the “ Instruc- 
tions” in the schedule of wages for civil employees in the fielde service of 
the Navy Department and the Marine Corps, revised to July 23, 1931. 

In order to comply with the provisions of section 23 of the Independent Of- 
fices Appropriation Act, the hours of work of employees in groups I, II, III, 
and IVa were changed, effective March 28, 1934, to 40 hours-per week, 8 hours 
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per day, Monday to Friday, inclusive, in the calendar week Sunday to Satur- 
day, inclusive, for which they receive 48 hours’ pay, except per diem native 
and alien employees outside of the continental limits of the United States 
(including those performing service similar to group IVb employees) who 
continue to perform the same number of hours per day as on June 1, 1932, 
but now work only 5 days per week for which they receive only the rates of 
wages provided in the schedule of wages, above referred to. 

Effective April 14, 1934, based on your decision of April 12, 1934, no. A-54807, 
the hours of work of employees in group IVb who formerly worked 7 hours 
per day were changed to 8 hours per day on Monday to Thursday, inclusive, 
and 7 hours on Friday. No change was made in the hours per day of group 
IVb employees who formerly worked 8 hours per day. The hours per week 
in the calendar week Sunday to Saturday, inclusive, for group IVb employees 
are either 40 or 39, for which they receive a full week's pay. 

These schedules of hours of work were effected by the closing of all navy 
yards and naval stations and other activities in the field service of the Navy 
Department and the Marine Corps on Saturdays. Twenty-four hour service, 
such as service in the power plant of a navy yard, is maintained by the stag- 
gering of shifts. 

A few exceptions have been made to the 5-day work week, above referred to, 
such as in the case of group IVb employees in yarious inspection offices, offices 
of superintending constructors, and public works inspectors, where it is neces- 
sary for them to work on Saturday because contractors work on that day. 

Incident to the new procedure above outlined certain questions have arisen 
which require your consideration and decision. Most of them affect only a 
small number of employees, those working under unusual! conditions. 

1. Prior to the passage of the Independent Offices Appropriation Act of 
March 28, 1934, and your decision of April 12, 1934 (A-54807), in answer to 
question 5 of the Department’s letter of April 6, 1934 “overtime” had been 
defined as work in excess of eight hours on any one calendar day. Under the 
restrictions imposed by the eight hour law, overtime, as thus defined, is only 
permitted when required to meet an extraordinary emergency. For such over- 
time the schedule of wages authorized payment of additional compensation at 
the rate of 50%. This additional compensation for overtime, as it was thus 
defined, was entirely separate and distinct from the corresponding additional 
compensation authorized by the schedule of wages for work on Sundays and 
on legal holidays not in excess of eight hours. Should the Navy Department 
continue to apply the additional pay for Sundays and holidays provided in 
paragraph two of the “Instructions” in the schedule of wages for civil em- 
ployees in the field service of the Navy Department and the Marine Corps, 
revised to July 23, 1931, pages 58-59, which quotes as follows: 

“2 Overtime, Sunday and holiday rates of pay for per diem employees— 

“For work in excess of eight hours on the same calendar way, performed by 
reason of an extraordinary emergency, the schedule rate of pay, plus 50 
percent additional, shall be allowed. 

“Those ordinarily employed on a 7-hour day basis who are required to work 
overtime in excess of eight hours on the same calendar day shall be paid for 
each hour of such overtime one-seventh of their schedule plus 50 percent 
additional. 

“For work on Sundays not exceeding eight hours, performed under proper 
authority, the schedule rate of pay, plus 50 percent additional, shall be allowed. 

“For work on legal holidays not exceeding eight hours, performed under 
proper authority, the schedule rate of pay, plus 50 percent additional, shall be 
allowed, and in addition thereto, gratuity pay for the legal holiday. 

“For work in excess of eight hours on Sundays or legal holidays, performed 
by reason of an extraordinary emergency, 50 percent additional to the Sunday 
or holiday rate of pay shall be allowed. 

“Work performed between midnight Saturday and midnight Sunday shall 
be computed as Sunday work and paid for at Sunday rates. 

“For work on Saturdays in excess of eight hours, performed by reason of an 
extraordinary emergency, the schedule of rate of pay, plus 50 percent addi- 
tional, shall be allowed. (Comp. Gen. decision A-—85655, April 9, 1931, on the 
act of March 3, 1931, establishing Saturday half-holidays.) 

“ 3. + + *” 

2. Is an employee who takes leave during his 40-hour work week entitled to 
overtime pay for work performed in excess of the 40 hours, leave and work? 

(a) In the case of leave with pay? 
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(b) In the case of sick leave? 

(c) In the case of leave without pay? 

(d) Where leave without pay is subsequently retroactively converted to leave 

with pay? 

8. What pay shall a per-hour, per-diem, or piecework employee working on a 
staggered shift receive for work on a Sunday in excess of 40 hours actually 
worked during the employee’s work week? 

4. What pay shall a per-hour, per-diem, or piecework employee receive for 
work on a Sunday occurring within the employee’s regular tour of duty of 40 
hours per week? ' 

5. A per-hour, per-diem, or piecework employee whose regular week is 
from Sunday to Saturday, inclusive, and whose regular work week is from 
Monday to Friday, inclusive, is called in in an emergency for work on Sunday, 
and in the same week, in addition to 8 hours work on Sunday, performs 8 
hours work each day on Monday, Tuesday, Wednesday, Thursday, and Friday. 
What rate of pay is applicable for the 8 hours work on Sunday and the 
work in excess of 40 hours in that week (as caused by work on Friday) ? 

Assuming same conditions, would the employee receive the same pay for 
friday, if instead of performing 8 hours work on that day, he is granted leave 
with pay for the day? 

6. What pay in addition to the gratuity pay for the holiday shall a per-hour, 
per-diem, or piecework employee receive for work on a legal holiday occurring 
within the employees regular tour of duty of 40 hours per week? 

7. What pay in addition to the gratuity pay for the holiday shall a per-hour, 
per-diem, or piecework employee receive for work on a legal holiday in excess 
of the 40-hour work week? 

8. What pay in addition to the gratuity pay for the holiday shall a per-hour, 
per-diem, or piecework employee receive for work performed on a legal holiday 
which falls on a nonwork day of a 5-day, 40-hour work week? 

9. What pay shall a per-hour, per-diem, or piecework employee receive for 
a legal holiday which occurs on a nonwork day of his 5-day, 40-hour work 
week where the employee has already performed 40 hours work in that week 
and does not work on the holiday? For example, the employee has worked 
5 days, 40 hours, Monday to Friday, inclusive, for which he is entitled to 48 
hours pay. The legal holiday falls on a Saturday of the same work week 
and he does not work on that day. Is he entitled to gratuity pay for the 
holiday? 

10. Is an employee who is paid overtime for work performed in excess of 
40 hours, or additional pay for Sunday or holiday work, entitled to night 
work pay on the day for which he is paid overtime, Sunday or holiday rate 
under the provisions of paragraph 7, page 60 of the Schedule of Wages, which 
provides as follows: 


“7, Night Work 


“All per diem employees, except as noted in paragraph 19, whose whole time 
of work or any part thereof is between the hours of 6 p.m. and 7 a.m., shall 
be paid $0.05 per hour in addition to their schedule rate of pay for work 
performed between the hours mentioned, except that no employee shal! receive 
extra pay for night work for which he is paid Sunday, holiday, or overtime 
rates of pay. Applies in United States and Hawaii only.” 

11. Are per-hour, per-diem, per-month, per-annum, or piece-work employees 
who are required to work in excess of 4 hours on Saturday entitled to equiva- 
lent time off and some other day? (Act of March 8, 1931.) 

(a) If Saturday is one of the 5 work days? 

(b) If the Saturday is in addition to one of the 5 work days? 

12. Are per-hour, per-diem, or piece-work employees who perform 4 hours 
work on Saturday entitled to the full day’s pay? 

(a) If the 4 hours’ work on Saturday is one of the employee’s regular 5 
work days? 

(b) If the 4 hours’ work on Saturday is not on one of the employee's regular 
5 work days? 

13. In the case of a per-diem employee whose regular tour of duty includes 
Saturday, it appears that such employee is entitled only to the same rate of 
compensation for work on that day as for other week days. However, how 
shall the pay of an employee be computed whose regular tour of duty of 40 
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hours a week is from Menday to Friday, inclusive, but who is required to work 
on Saturday due to an emergency, the work on Saturday not being in excess of 
40 hours work for the week due to time having been lost on one or more of 
the regular working days? 

14. In the case of an employee whose regular tour of duty is from Monday 
to Friday, inclusive, who works Monday and Tuesday, is on leave without pay 
on Wednesday and Thursday, works Friday, and is called back for work on 
Saturday, to what rate of pay is he entitled for the work on Saturday? If 
the leave without pay on Wednesday and Thursday is subsequently changed 
retroactively to leave with pay, would this involve a change also in the com- 
putation of pay for Saturday work? 

15. While the Department has administratively placed nearly all employees 
in its field service on a 5-day, 40-hour work week, a limited number have been 
placed on a 5%4-day work week. Are the latter mentioned employees entitled 
to equivalent time off for work performed on Saturday in excess of 4 hours? 

(a) In the case of per-month or per-annum employees? 

(b) In the case of per-hour, pier-diem, or piece-work employees? 

16. The Department has entered into contract with certain individuals 
whereby these individuals agree to perform a certain number of days work 
between certain dates for which they shall receive specified amounts per day. 
The effect of placing the field service on a 5-day work week operates to 
prevent these individuals from working on Saturdays and thereby reduces 
their compensation for a calendar week. With the reduction in the number 
of working days per week some individuals will be prevented from completing 
their contract within the contract period. May such individuals be paid the 
full contract price by increasing his specified per diem proportionately? 

17. In view of your decision to the Panama Canal of April 12, 1934 (A-54762), 
in which it was stated that alien employees whose rates of wages and hours 
of labor have not heretofore corresponded to the rates of wages and hours 
of labor prescribed for the regular force of the employees under the Panama 
Canal, the Navy Department has not extended the benefits of section 23 of the 
Independent Offices Appropriation Act for the fiscal year 1935 to its field 
employees at naval stations outside the continental limits of the United States 
paid at per-hour and per-diem rates under native and alien schedule of wages. 
The largest single group of employees affected by this ruling is at the Navy 
Yard, Cavite, Philippine Islands. Due to the Navy Department placing its field 
activities on a 5-day work week and the application of your decision, above 
mentioned, these employees are deprived of the day’s pay heretofore received 
for working 4 hours on Saturday, thus reducing their week’s compensation 
below that received by them on June 1, 1932, and also just prior to the passage 
of the act. The employees under the native and alien schedules of wages have 
heretofore worked the same hours, on the same kind of work, side by side with 
American citizen employees, the only difference being that under the schedules 
of wages in effect these native and alien employees receive a much lower 
rate of pay. Thus the American citizen employees have benefited and the 
native employees are injured, which latter seems contrary to the language 
of section 23. As this situation has led to dissatisfaction and loss of morale, 
your decision is requested as to whether the Navy Department was correct 
in its application of your decision of April 12, 1934 (A-—54762), to these native 
and alien employees. 

18. If your answer to question 17 is in the affirmative, are such employees 
entitled to the overtime pay for work performed in excess of 8 hours per day 
and the additional pay for Sundays and holidays provided in paragraph two 
of the Schedule of Wages, which they have heretofore been paid? 

19. In the case of per month and per annum employees under the 5-day 
work week, should Saturdays and Sundays occurring within a period of sick 
leave or leave without pay be considered the same as Sundays have been con- 
sidered on the 54-day work week? 

20. May leave with pay be retroactive to cover leave without pay subsequent 
to April 1, 19837 

(a) In the case of departmental employees during any calendar year (act 
of March 15, 1898, as amended by section 215 of the act of June 30, 1982 
(Economy Act)). 

(b) In the case of field service employees within the continental limits of 
the United States during any service year (act of August 29, 1916, as amended 
by section 215 of the act of June 30, 1982 (Economy Act) ). 
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The questions presented are answered as follows, the number in- 
dicating in each instance the numbered question answered : 

1. In decision of April 23, 1934, to the Public Printer, A—54736, 
18 Comp. Gen. 295, it was held: 


Referring to question 2 it is not stated whether Sunday is a part of the 
regular tour of duty of any employee of the Government Printing Office. Sun- 
day has never been regarded generally as a work-day but as a special day 
for which overtime compensation has been paid to per diem employees. For 
employees whose regular tour of duty of 40 hours per week does not include 
Sunday, and who are not paid on an annual basis, work on Sunday performed 
in an emergency should be regarded as overtime within the meaning of sec- 
tion 23 of the act of March 28, 1934, and paid for at the rate of time and 
one-half. If the regular tour of duty of 40 hours per week for an employee 
or group of employees is established administratively to include Sunday, only 
the regular rate of compensation on a 40-hour week basis would be payable 
for work on Sunday. The legal holidays mentioned in the act of January 12, 
1895, 28 Stat. 607, should be included as a part of the 40-hour week for em- 
ployees of the Government Printing Office. 12 Comp. Gen, 21; decision of 
January 25, 1984, A-53169. Employees who are not required to work on said 
holidays are nevertheless entitled to their regular compensation for the day. 
and employees not paid on an annual basis, who are required to work on said 
holidays are entitled, for the time worked on such days, at their regular rate 
of compensation (not “time and one-half”) in addition to the regular pay for 
the holidays. Question 2 is answered accordingly. 


See also, the question and answer 3 (a) in decision of May 1, 1934, 
to the Secretary of the Treasury, A—55192, 13 Comp. Gen. 307. Un- 
less and until modified in the manner provided by law, all schedules, 


regulations, and practices in effect prior to March 28, 1934, relative 
to compensation for overtime, Sunday, and holiday work are rend- 
ered inoperative insofar as they may be in conflict with the terms of 
section 23 of the act of March 28, 1934, 48 Stat. 522, establishing 
the 40-hour week, but otherwise are to remain in full force and 
effect. Therefore, the Navy Department may continue to pay the 
additional compensation rates provided in the quoted paragraph 2 
of the “ Instructions ” in the Schedule of Wages—which are not less 
than the minimum overtime rate required to be paid by 
the proviso to section 23 of the act of March 28, 1934—for 
work on Sundays and holidays when not within the regular tour of 
duty of the employees. But for work on Sundays within the regular 
tour of duty of the employees, only the regular rate of compensation 
on the basis of 40-hour week should be paid, that is to say, the com- 
pensation for work on a Sunday under such circumstances is to be 
the same as for work on the other days of the week. For work 
on the legal holidays mentioned in the acts of January 6, 1885, 23 
Stat. 516, February 23, 1887, 24 Stat. 644, and June 28, 1894, 28 Stat. 
96, within the regular tour of duty of the employees, only twice the 
regular rate of compensation on a 40-hour week basis should be paid. 

2. In decision of April 23, 1934, to the Public Printer, A—54736, 
there is stated the following question and answer: | 


3. An employee works 8 hours each day Monday to Thursday, inclusive, is 
on leave with pay 8 hours on Friday, and by an emergency is required to work 
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8 hours on Saturday, all in the same week. Is he to be paid at the rate of 
time and one-half for the Saturday work, although he has actually worked only 
40 hours but was in a pay status 48 hours; in other words, is leave granted 
with pay synonymous with work, and therefore a part of the 40 hours required 
to be worked in one week before overtime may be paid? 

> ~ om * a * * 


Referring to question 3, annual leave granted with pay is synonymous with 
work and a part of the 40 hours per week. In the example stated the employee 
would be entitled to compensation as for overtime at the rate of time and one- 
half for the work on Saturday. 

The same rule is applicable to administratively approved sick leave 
with pay occurring during the regular tour of duty of 40 hours, but, 
of course, leave without pay, whether authorized in advance or not, 
taken during the regular tour of duty of 40 hours, cannot be regarded 
as synonymous with work. Questions 2 (a) and (b) are answered 
in the affirmative, and questions 2 (c) and (d) in the negative. 
Referring to question 2 (d), the retroactive substitution of leave with 
pay for leave without pay will in no case be regarded as changing 
the status of service already rendered from regular time to overtime 
so as to authorize payment of an additional amount of compensation. 

3. For work on Sunday not exceeding 8 hours, when not a part 
of the regular tour of duty, the third rule quoted from paragraph 2 
of “ Instructions ” in the Schedule of Wages, authorizes payment of 
11% times the regular rate of compensation, and for work in excess 
of 8 hours on Sundays, which is not a part of the regular tour of 
duty, rule 5 of said “ Instructions ” authorizes 114 times the Sunday 
rate, or 214 times the regular rate of compensation. It is understood 
that your question relates to cases where the employee’s regular tour 
of duty is from Monday to Friday, inclusive, and that in addition to 
working 40 hours during said tour he is required to work on Sunday. 
Under such circumstances, the two rules last above stated are for 
application. 

4. For work on Sundays within the employee’s regular tour of 
duty only the regular rate of compensation on the basis of the 
40-hour week is payable. See answer to question 1. 

5. If this employee’s regular tour of duty is from Monday to 
Friday, inclusive, his week must be regarded as beginning with 
Monday, not Sunday. And the regular 40 hours’ work during said 
week would be that performed at the rate of 8 hours on Monday 
to Friday, inclusive, and the work on the Sunday of the same week 
cannot operate to make the work on Friday overtime. Hence, for 
the 8 hours’ work on Sunday, the rate of compensation would be 
11% times the regular rate (see first part of the answer to question 
3), and there would be no overtime compensation payable for work 
or leave with pay on Friday. 

6. For work on a legal holiday occurring within the employee’s 
regular tour of duty of 40 hours per week, there is payable the 
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regular rate of compensation, that is, the same rate as for the days, 
and, also, the gratuity or holiday pay at the same rate, or twice 
the regular rate. See answer to question 1. 

7 and 8. For work, not exceeding 8 hours on a legal holiday 
not within the employee’s regular tour of duty of 40 hours, the 
fourth rule of the “Instructions” hereinbefore quoted from the 
Schedule of Wages authorizes payment of 114 times the regular 
rate plus the holiday or gratuity pay, or a total of 21% times the regu- 
lar rate of compensation. For work in excess of 8 hours on a legal 
holiday not within the regular tour of duty of 40 hours, the fifth 
rule of the “Instructions” quoted from the Schedule of Wages, 
authorizes payment of 114 times the holiday rate or 214 times the 
regular rate. For instance, under the exising rates, an employee 
whose regular rate of compensation on a 40-hour week basis is 
$1.20 per hour and who worked 10 hours on a legal holiday not 
within his regular tour of duty of 40 hours, would be entitled to 
the following: 

(1) Holiday or gratuity pay 


(2) First 8 hours 
(3) In excess of 8 hours 


SI a a cl igi a ee ee eT Ee 29. 40 


9. This question is answered in the affirmative. 5 Comp. Gen. 
312; 12 id. 204. 

10. It is presumed that each employee has a regular tour of duty 
fixed administratively to include definite days of the week, and, 
also, definite beginning and ending time on each day. The night 
work rate is payable under the quoted regulation only for work 
performed between the hours of 6 p.m. and 7 a.m., during the regu- 
lar tour of duty of the employees, and there is nothing in the 40-hour 
week statutory provision to authorize payment of a night differen- 
tial in addition to overtime, Sunday, or holiday pay, to an employee 
all of whose regular tour of duty is served between 7 a.m. and 
6 p.m., who may be required to work overtime between the hours 
of 6 p.m. and 7 am. The question is answered in the negative. 

11 and 12. In decision of April 6, 1934, to the Public Printer, 
A-54736, it was held: 

* * * If the 40 hours are distributed over 5 days of the week only, 
the Saturday half-holiday law becomes inoperative and the admin’strative 
office may, due to the exigencies of the service, include Saturday as one of 
the 5 working days of the week either as to individual employees, groups of 
employees, or the entire force. 13 Comp. Gen. 57. 

Accordingly, all four parts of questions 11 and 12 are answered in 
the negative. 

13 and 14. As the regular tour of duty of the employee referred 
to in either question is on 5 days of the week, the Saturday half 
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holiday law is inoperative and the employee would be entitled only 
to his regular rate of compensation for work on Saturday performed 
in lieuof time lost during the regular tour of duty in the same 
week. For the answer to the last part of question 14 regarding 
retroactive substitution of leave, see the answer to question 2 (d). 

15. Both questions (a) and (b) are answered in the affirmative. 
The Saturday half holiday law remains operative as to employees 
regularly working on a 514-day week schedule. 13 Comp. Gen. 17. 

16. The facts disclosed are not sufficient to warrant a definite 
answer. Each such case would depend upon the particular facts 
thereof and the terms of the contract involved. It may be stated 
generally, however, that under a personal service contract pro- 
viding a per diem rate of compensation only when actually em- 
ployed, no compensation would be payable for Saturdays on which 
no work may be performed due to administrative action in closing 
the. office, yard, or shop. 

17 and 18. In decision of April 12, 1934, to the Governor of the 
Panama Canal, A-54762, it was held: 

* * * Likewise said section [section 25 of the act cf March 28, 1934] is not 

applicable * * * to alien employees whose rates of wages and hours of 
labor have not he etofore corresponded to the rates of wages and hours of labor 
prescribed for the regular force of employees under the Panama Canal. 5 Comp. 
Gen. 235; 10 id. 522. 
It had been stated by the Governor of the Panama Canal in his 
submission that the native or alien employees on the Isthmus “ work 
48 or more hours weekly which compares favorably with hours for 
native workers in adjoining countries.” In other words, the weekly 
hours of labor of the native or alien employees on the Isthmus did 
not correspond with the hours of work of American citizen employ- 
ees. Said decision would not be applicable to employees of navy 
yards and naval stations outside the continental United States paid 
under the native and alien schedule of wages who “ have heretofore 
worked the same hours, on the same kind of work, side by side with 
American citizen employees, the only difference being that under the 
schedules of wages in effect these natives and alien employees receive 
a much lower rate of pay,” (quoting from your question 17). On the 
contrary, the 40-hour week provision would be applicable to said 
employees and question 17 is answered in the negative, making it 
unnecessary to answer question 18. That is to say, where the appli- 
cation of the 40-hour week to American citizen employees requires 
reducing the hours of employment of native and alien employees 
such reduction in hours should be without reduction in weekly 
compensation. 

19. This question is answered in the affirmative. See answer to 
questions 1 (a) and (b), decision of May 1, 1934, to the Secretary of 
the Treasury, A-55192, 18 Comp. Gen. 307. 
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20. Question (a) is answered in the negative. There is nothing in 
section 215 of the Economy Act reducing the annual leave from 30 to 
15 days and authorizing cumulation thereof through any number of 
leave years, to authorize substitution of leave with pay retroactively 
to cover leave without pay taken in a prior leave year. In decision 
of May 9, 1933, 12 Comp. Gen. 621, it was held as follows (quoting 
from the syllabus) : 

The same practice in force prior to July 1, 1932, whereby leave with pay was 
authorized to be surrendered by employees of navy yards and naval stations 
and substituted for leave previously taken without pay, may continue on and 
after April 1, 1933, subject to the reduction in the amount of leave authorized 
by section 215 of the Economy Act. Leave earned after March 31, 1933, may 
be surrendered for leave without pay taken prior to July 1, 1932, in accordance 
with the practice theretofore existing, but leave earned after March 31, 1933, 


may not be surrendered for leave without pay taken during the period July 1, 
1932, to March 31, 1933, inclusive. 


It is understood that said past practice was limited to the substi- 
tution of leave with pay due in the second service year for leave of 
absence without pay taken during the first service year when leave 
accrued but could not be granted until the second service year, and to 
the substitution of leave with pay for leave without pay taken earlier 
in the same leave year and before leave with pay had accrued. In 
other words, the basis for the practice is understood to be the first 
proviso of the leave act of August 29, 1916, 39 Stat. 617, which reads: 
“ That it shall be lawful to allow pro rata leave only to those serving 
12 consecutive months or more.” The provisions of section 215 of the 
Economy Act do not justify any extension of this past practice to 
permit retroactive substitution of leave with pay accrued during the 
third or subsequent leave years for leave without pay taken in any 
prior leave year. Question (b) is answered accordingly. 


(A-55321) 


VETERANS’ ADMINISTRATION—ADJUSTED SERVICE CERTIFICATE— 
DEATH OF VETERAN CAUSED BY UNRELATED BENEFICIARY 


The principle of public policy stated in the several decisions of this office that 
no payment should be made of the amount of an adjusted service certificate 
either to the designated beneficiary or to the estate of the veteran, if the 
person responsible for the death of the veteran would benefit, is not ap- 
plicable to preclude payment to the estate of the veteran under the terms of 
section 501 of the World War Adjusted Compensation Act of May 19, 1924, 
43 Stat. 125, as though no designated beneficiary survived the veteran, if 
the designated beneficiary responsible for the death of the veteran is unre- 
lated to the veteran and would not, in any event, share in the distribution 
of his estate. 9 Comp. Gen, 495; 13 id. 72 distinguished. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, May 
19, 1934: 


There has been received your letter of April 30, 1934, as follows: 


Reference is made to the adjusted-compensation features of the case of James 
L. Spradley, XC 766,839, now pending in this Administration, 

In his application for an adjusted service certificate dated December 3, 1924, 
the veteran named as beneficiary thereof Miss Viola Elizabeth Johnson, de- 
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scribed as a friend. The veteran died on April 26, 1930, as the result of stab 
wounds inflicted by the beneficiary. Thereafter, on June 26, 1930, the bene- 
ficiary was convicted of second-degree murder and sentenced to serve not less 
than seven and one-half years, nor more than fifteen years. 

Reference is also made to the case of Charlie Devellier, XC 807,433. This 
veteran designated as his beneficiary Blanche Devellier, described as sister-in- 
law. He died on April 15, 1981, as a result of a gunshot wound and the bene- 
ficiary was indicted for his murder. The case was dismissed by the court on 
motion of the district attorney on January 6, 1933, by reason of the fact that 
there was not sufficient evidence to secure a conviction. Representations were, 
however, made to this Administration that the case was one of deliberate 
murder for the purpose of collecting the proceeds of the adjusted service certifi- 
cate, and payment of the proceeds of the certificate has been refused. 

In your decision A-31607, dated June 3, 1930, addressed to me as director of 
the then United States Veterans’ Bureau, you discussed among others the case 
of Hal R. Johnson, XC 423,904. In that case the veteran designated as bene- 
ficiary of his adjusted service certificate Mrs. Stella Mae Johnson, described as 
wife. The veteran died as the result of a gunshot wound inflicted by the desig- 
nated beneficiary. Subsequent to the time the wound was inflicted and prior 
to his death the veteran executed a will which was probated. Item 2 thereof 
read as follows: 

“TI give, devise, and bequeath all of my property real and personal and mixed 
whatsoever and wheresoever situate to my beloved uncle, William E. Johnson, 
residing at Forest, Ohio, to have and to hold to him, his heirs, and assigns 
forever.” 

In the question of payment of the proceeds of the adjusted-service certificate 
in that case you stated: 

“ Referring to the case of Hal R. Johnson, if the veteran had taken no action 
attempting to change the beneficiary subsequent to the time his wife, the 
originally designated beneficiary, shot him, and prior to his death, there would 
have been for application the principle announced by this office in the case of 
William C. Williams, decision of May 29, 1926, A—13608, wherein it was held 
that no payment was authorized to anyone, either through the originally desig- 
nated beneficiary, or through the estate of the veteran, under an adjusted- 
service certificate where the designated beneficiary feloniously killed the veteran 
on the basis of whose service the certificate was issued. The principle involved 
was one of public policy, the purpose being to preclude the wife or those claim- 
ing through her to benefit by the death of the veteran whom she killed, either 
as the designated beneficiary or as a beneficiary under the estate of the veteran. 

“ But in this case the veteran, after wife’s ation which subsequently resulted 
in his death, definitely disinherited the wife by execution of a will naming 
another which would preclude any payment to those claiming through her, there 
being no rights of dower to personalty in the State of Ohio, the domicile of the 
veteran. * * * The disqualification of the originally designated beneficiary 
in this case, by reason of her crime, may be considered as leaving the case as 
though no beneficiary had been designated; and since the veteran executed a 
will under the terms of which there would be no possibility of those claiming 
through the wife receiving any benefit from the death of the veteran, payment 
of the adjusted-service certificate to the estate of the veteran would not be 
against public policy and may be made accordingly.” 

If neither the designated beneficiary in the Spradley case nor in the Devellier 
case is an heir of the deceased veteran, or otherwise entitled to share in the 
distribution of the proceeds of his estate, may the proceeds of the adjusted- 
service certificates be awarded and paid to the estates of the respective 
veterans, following your decision in the Johnson case, supra? Your decision on 
this question is respectfully requested. 


The principle of public policy stated in the several decisions of 
this office that no payment should be made of the amount of an 
adjusted-service certificate either to the designated beneficiary or to 
the estate of the veteran, if the person responsible for the death of 
the veteran would benefit, is not applicable to preclude payment to 
the estate of the veteran under the terms of section 501 of the World 
War Adjusted Compensation Act of May 19, 1924 (43 Stat. 125), as 
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though no designated beneficiary survived the veteran, if the desig- 
nated beneficiary responsible for the death of the veteran is unrelated 
to the veteran and would not, in any event, share in the distribution 
of his estate. 

On the basis of the facts stated, there would appear to be no legal 
objection to payment of the proceeds of the adjusted-service cer- 
tificates to the estate of the veteran in each of the cases presented. 


(A-35903) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICE BETWEEN— 
INSPECTION OF FOODS 


In order to comply with the provisions of the act of March 3, 1933, 47 Stat. 
1465, authorizing the transfer of appropriations to the Department of 
Agriculture for inspection, analyses and tests of foods and other products 
for another department or establishment, there should be a showing on 
the bill submitted to the procuring department, not only that the Depart- 
ment of Agriculture was unable to perform the work for which reimburse- 
ment is claimed within the limits of its appropriation, but there should 
be a detailed statement of the expenses incurred in connection with the 
work so that reimbursement may be made for the actual expenses only 
which are incurred in connection with the matter. 


Comptroller General McCarl to the Postmaster General, May 21, 1934: 

In connection with the matter of your department having the 
Department of Agriculture furnish labor and material in cases 
involving fraud within the Food and Drug Act by the use of 
the mail, it appears that up to June 30, 1933, the Department of 
Agriculture billed the Post Office Department for the actual expenses 
incurred in the furnishing of such labor and material. Subsequent 
to June 30 the Department of Agriculture has billed the Post Office 
Department for similar services but, instead of furnishing an item- 
ized statement of expenses similar to previous accounts, the itemized 
statement shows only the names of the cases, the number of days 
employed on each case, and the charges or expenses at a flat rate 
of $16.50 per day. 

On March 1, 1934, the attention of the chief inspector, Post 
Office Department, was invited to the change of practice in this con- 
nection and in reply thereto there was received his letter of March 
14, 1934, one paragraph of which states as follows: 


I am advised that the accounts rendered by the Department of Agriculture, 
referred to in your letter, are similar in form to those rendered by the De- 
partment of Agriculture to other Government establishments and that such 
accounts have been accepted by the General Accounting Office since the 
consideration of this subject by the Comptroller General in his decision no. 
A-359038 dated June 26, 1931, addressed to the Secretary of Agriculture. 


The annual appropriation act for the Department of Agriculture, 
fiscal year 1934, approved March 3, 1933, 47 Stat. 1465, contains the 
following provision: 


During the fiscal year 1934 the head of any department or independent estab- 
lishment of the Government requiring inspections, analyses, and tests of food 


















382 


DECISIONS OF THE COMPTROLLER GENERAL 


and other products, within the scope of the functions of the Department of 
Agriculture and which that department is unable to perform within the limits 
of its appropriations, may, with the approval of the Secretary of Agriculture, 
transfer to the Department of Agriculture for direct expenditure such sums as 
may be necessary for the performance of such work. 

Under this provision of law it is contemplated that the Depart- 
ment of Agriculture should be reimbursed for the actual expenses in- 
curred in performing, inspection, or analyses and tests with the 
provision that such work must be within the scope of the functions 
of the Department of Agriculture and that the Department is unable 
to perform such work within the limits of its appropriations. In 
order to comply with the provisions of this law, there should be a 
showing made on the bill submitted to your department, not only 
that the Department of Agriculture was unable to perform the work 
for which reimbursement is claimed within the limits of its appro- 
priations but there should be a detailed statement of the expenses 
incurred in connection with the work so that reimbursement may be 
made for the actual expenses only which are incurred in connection 
with the matter. 

The decision of this office of June 26, 1931, A-35903, to which 
reference is made in the quotation, supra, was to the effect that this 
office would raise no objection to reimbursements to the Department 
of Agriculture for inspection, analyses, and test work, if otherwise 
correct and proper, provided the vouchers were properly executed 
and stated in full detail as to the charges made so that a proper 
audit of the transactions could be made by this office. The holding 
in this decision is reiterated and, in the submission of bills for pay- 
ment under appropriations of your department, the Department of 
Agriculture should be required to give a statement in detail with 
respect to the charges involved with a statement also that the De- 
partment of Agriculture was unable to perform the work within the 
limits of its appropriation. 


(A-55053) 
CLASSIFICATION—REALLOCATION OF POSITIONS SINCE JUNE 30, 1932 


While an increase in compensation may not be a reallocation in the sense used 
by the Civil Service Commission, any increase in compensation which 
results from the action of the Civil Service Commission in placing or allo- 
cating the duties and responsibilities of an employee current as of June 
30, 1932, in a higher grade carrying a higher rate of compensation is 
prohibited by section 3 of the act of June 16, 1933, 48 Stat. 304. 


Comptroller General McCarl to the Secretary of War, May 23, 1934: 
There has been received your letter of April 16, 1934, as follows: 


Further reference is made to the disallowance on voucher no. 2500 on the 
June 1933 accounts of E. M. Lawton, disbursing clerk of the War Department, 
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in the case of Mary M. McKaig, an employee of the War Department, National 
Guard Bureau, whose change in allocation from CAF-3 to CAF—4 has heretofore 
been regarded as a reallocation within the meaning of section 3 of the Inde- 
— Offices Appropriation Act of June 16, 1933, which provision is as 
follows: 

“No part of the appropriations in this act or prior appropriation acts shall 
be used to pay any increase in the salary of any officer or employee of the 
United States Government by reason of the reallocation of the position of 
such officer or employee to a higher grade after June 30, 1932, by the Per- 
sonnel Classification Board or the Civil Service Commission, and salaries 
paid accordingly shall be payment in full.” 

In your decision of July 6, 19383, A-49709, you state that: 

“* * * Section 3 of the Independent Offices Appropriation Act, 1934, 
dated June 16, 1933, Public, No. 78, quoted in your letter, is applicable to any 
officer or employee whose position as of June 30, 1932, has since been reallo- 
cated upward by the Personnel Classification Board or the Civil Service Com- 
mission, either upon the basis of the same classification sheet which deter- 
mined the prior grade, or on the basis of a new classification sheet redescribing 
the duties and responsibilities of the officer or employee current as of June 
30,1982. * * *” 

Again in your decision of July 14, 1933, A-49885, you define the phrase 
“reallocation of the position,” as follows: 

“Referring to question 1, the phrase ‘ reallocation of the position’ may be 
defined generally to mean any action required to be taken by the Personnel 
Classification Board or the Civil Service Commission under the terms of the 
Classification Act, as amended, as interpreted by the decisions of this office, 
advancing the grade of a position based on the duties and responsibilities 
current as of June 30, 1932.” 

In the case of Miss McKaig there was not involved a reallocation of her 
position based on the same duties she had been performing or an accretion of 
additional tasks, but a complete change of assignment from one position to 
another requiring an original allocation, and it is felt that such a complete 
change in assignment involving an original allocation of a newly created posi- 
tion should not be regarded as constituting a reallocation, and accordingly a 
further review of the case is requested. 


The decision of July 6, 1933, 13 Comp. Gen. 1, quoted in your 
letter, states the rule for applying section 3 of the act of June 16, 
1933, 48 Stat. 304. 

The disbursing officer, in reply to the notice of exception in this 
case, stated, November 6, 1933, as follows: 

Mary M. McKaig, clerk, CAF 8, at $1,680 per annum, was, on March 1, 1932, 
assigned to a new job with entirely new duties. This new job was allocated 
by the Department to CAF 4, and a job classification sheet submitted. On 
December 15, 1932, the War Department received notification of the final alloca- 
tion of the new position by the Civil Service Commission to CAF 4. The action 
taken in this case was not the reallocation of the position held by the clerk, but 
was the original and only allocation of the new position to which she was 
assigned on March 1, 1932. The case does not therefore come within the 
provisions of section 3 of the act of June 16, 1933. 

The pay roll for December 1932, voucher 1176, bears for this em- 
ployee the notation “CAF-Gr. 3, $1,680 to Gr. 4, $1,800, reall. ree’d. 
12-15-32. Eod. Mar. 1/32”, and the change appears on the list of re- 
allocations made since June 30, 1932, furnished this office by the Civil 
Service Commission. It thus appears that the new position the 
duties of which were allocated to grade CAF 4 was the identical 
position the duties of which the employee was performing on June 
30, 1932. : 
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While it may be that the increase in compensation in this case was 
not a reallocation in the sense used by the Civil Service Commission, 
the increase in compensation was the result of action by the Civil 
Service Commission in placing or allocating the duties and respon- 
sibilities of this employee current as of June 30, 1932, in a higher 
grade carrying a higher rate of compensation. 

Even if this were to be regarded as an administrative promotion 
of an employee to a new position, the increase in compensation would, 
nevertheless, have been unauthorized in the absence of Presidential 
approval. See decision of September 21, 1933, A-50847. 

On the basis of the record before the office, the audit action in 
disallowing the amount of the increase in compensation paid to Mary 
M. McKaig must be and is sustained. 


(A-55507) 


COMPENSATION—RESTORATION OF AUTOMATIC PROMOTIONS— 
POSTAL SERVICE 


Under the provisions of section 24 of the act of Murch 28, 1934, 48 Stat. 522, 
removing, during the fiscal year 1935, the suspension made by section 201 
of the Economy Act of provisions of law authorizing automatic promotions, 
no service rendered during the fiscal years 1933 and 1934 when all statutes 
authorizing automatic promotions were inoperative by reason of section 
201 of the Economy Act, may be included in computing longevity to deter- 
mine either the amount or the effective date of an automatic increase in 
compensation during the fiscal year 1935 authorized by the act of February 
28, 1925, for employees of the Postal Service, but only the periods of service 
prior to July 1, 1932, and on and after July 1, 1934. 


Comptroller General McCarl to the Postmaster General, May 24, 1934: 
There has been received your letter of May 7, 1934, as follows: 


Section 4 of the act of February 28, 1925, reclassifying the salaries of post- 
masters and employees of the Postal Service, provides: “That clerks in first- 
and second-class post offices and letter carriers in the City Delivery Service 
shall be divided into five grades as follows: First grade—salary, $1,700; second 
grade—salary, $1,800; third grade—salary, $1,900; fourth grade—salary, $2,000; 
fifth grade—silary, $2,100 * * * Provided further, That clerks in first- 
and second-grade post offices and letter carriers in the City Delivery Service 
shall be promoted successively after one year’s satisfactory service in each 
grade to the next higher grade until they reach the fifth grade.” 

The right to automatic promotion was suspended under the provisions of 
section 201 of the act of June 30, 1932 (the Legislative Appropriation Act, fiscal 
year 1933), which reads as follows: 

“All provisions of law which confer upon civilian or noncivilian oflicers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person 
of any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932.” 

The provisions of this law were continued for the fiscal year 1934 as au- 
thorized in section 4 (a) of the act of March 3, 1933, and section 4 (a), title 
II, act of March 20, 1933. 

The right to automatic promotion was restored for the fiscal year 1935 and 
is provided for in section 24 (1) of the Independent Offices Appropriation Act, 
dated March 28, 1934, which reads as follows: 

“Section 201 (suspending automatic increases in compensation) of part II 
of the Legislative Appropriation Act, fiscal year 1983, is amended by inserting 
at the end thereof the following: ‘This section shall not apply during the fiscal 
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year ending June 30, 1935, except to the extent that it suspends the longevity 
increases provided for in the tenth paragraph of section 1 of the Pay Adjust- 
ment Act of 1922. This amendment shall not authorize the payment of back 
compensation.’ ” 

It is the opinion of the Post Office Department that an employee on July 1, 
1934, should be assigned to the salary grade he would have reached had not 
the automatic promotions been temporarily suspended, although it is understood 
that the employee would not be entitled to any back compensation. A specific 
case is presented of a clerk who was in the $1,700 grade and was eligible for 
advancement to the $1,800 grade on July 1, 19382, and under normal conditions 
would have progressed to the $1,900 grade on July 1, 1933, and the $2,000 grade 
on July 1, 1934. In the case cited, it is the Department’s opinion that in view 
of the provisions of the act of March 28, 1984, restoring automatic promotions 
for the fiscal year 1935, that the clerk should be advanced to the $2,000 grade 
effective July 1, 1934. 

Your decision is requested as to the Department’s interpretation of the law. 


It is to be noted that section 201 of the Economy Act completely 
suspended the operation of all Federal statutes authorizing automatic 
increases in compensation. Consequently, all such statutes must 
necessarily be regarded as not having been in existence during the 
period July 1, 1932, to June 30, 1934, inclusive. Hence, not only 
was the granting of the automatic increase in compensation pro- 
hibited, but also no service during that period may be included in 
computing longevity to determine either the amount or the effective 
date of an automatic increase in compensation, as bot! would neces- 
sarily be based upon a statute not operative during such period. It 
necessarily follows there may be included for the purposes of section 
4 of the act of February 28, 1925, only periods of service prior to 
July 1, 1932, and on and after July 1, 1934, during the fiscal year 
1935. See the decisions considering the application of section 103 
of the Economy Act, pursuant to which the right to receive annual 
leave of absence with pay was “suspended ” during the period June 
30, 1932, to and including March 31, 1933, holding that no leave 
accrued during the period the act was in effect (12 Comp. Gen. 
574; id. 600; id. 609; id. 613; td. 621. And with respect to the partic- 
ular statute here involved it is to be noted also that promotions from 
grade to grade are specifically restricted to “ the next higher grade ”, 
thus prohibiting the skipping of one or more grades in any 
circumstances. 

In the specific case presented, therefore, the employee would be 
entitled to compensation at the rate of $1,800 per annum only on July 
1, 1934, and not at the rate of $2,000 per annum. 

(A-55796 ) 
TRANSPORTATION—OCEAN SHIPMENTS—DAMAGES IN TRANSIT— 
PERILS OF THE SEA 


Where it is not shown that the weather encountered was otherwise than might 
reasonably have been expected on the voyage in question, the mere fact 
that rough seas boarded the deck on which cargo was loaded, causing the 
cargo to be shifted with resultant damage thereto, is not sufficient to 
establish the existence of a “ peril of the sea” so as to relieve the carrier 
from liability for the damage. 
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Decision by Comptroller General McCarl, May 24, 1934: 

The Los Angeles Steamship Co. (Matson Navigation Co., agents) 
has requested a review of settlement T-8877614, dated August 28, 
1933, wherein there was disallowed its claim for $37.03, deducted in 
connection with the payment of freight charges claimed in its bill 
no. 99, covering charges for the transportation of airplane parts 
from San Diego, Calif., to Honolulu, Hawaii, per bill of lading 
N-856203, dated August 26, 1932, the deduction having been made 
because of damage in transit to a case of wing panels. 

The bill of lading in question bears the notation, “ Case weighing 
9910 ibs., Wing panels received in damaged condition, contents 
slightly damaged. Cost to repair damaged parts $37.03. Survey 
41-33 dated 27 September 1932. Responsibility: Los Angeles S.S. 
Co.” The dimensions of the case were indicated on the bill of lading 
as being 32 feet 2 inches long, 8 feet 5 inches wide, and 10 feet 5 
inches high, and the cubic volume is shown as 2,820 cubic feet. 

The carrier urges that the damage was due to the fact that the 
vessel encountered heavy seas. In support of this contention it has 
submitted an affidavit from the master of the vessel to the effect that 
the following is a true abstract from the ship’s log: 

September 11, 1982.—:40 p.m., shipped heavy sea fore deck—1 box aero- 
plane shifted damaging bottom of box and carried away housing on steam 
pipes, changed course to 180 degrees wheel-house—crew securing box—wind 
n.w. 4—moderate confused sea and swell shipping heavy seas. 

In its request for review the carrier states: 


The force of the wind has in this particular instance no bearing on the ques- 
tion of liability. By referring to the evidence we have submitted, you will find 
that the vessel shipped a heavy sea and that the boxed airplane shifted, causing 
the damage involved. It is further stated that the sea boarded the vessel with 
such force as to carry away the housing on the steam lines. Surely a sea 
heavy enough so as to tear loose heavy steel plate pipe coverings cannot be 
considered as one of ordinary nature. 

From this we believe you will agree that, as-previously stated, regardless of 
the force of the wind the damage was caused purely and solely by the heavy 
sea shipped on the fore deck. Needless to say, it is not an uncommon occur- 
rence for vessels to be in the midst of heavy seas and swells without any 
accompanying strong wind. In other words, the wind at the particular time 
this incident occurred had probably subsided, but the sea was unquestionably 
rough. causing the vessel to roll and pitch in the heavy swells. 


It is thus indicated that the damage resulted from heavy seas 
boarding the deck on which the case of airplane parts was loaded, 
causing the case to be shifted. There is nothing to show, however, 
that the weather encountered was otherwise than might reasonably 
have been expected on the voyage in question or that the case, if 
properly stowed and secured, would not have withstood the rough 
seas without damage. The mere fact that as a result of the rough 
sea the case was shifted, tearing away the housing on the steam 
pipes, would not appear conclusive on the point. Where weather 


encountered on a voyage is not more severe than might be expected, 
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peril of the sea is no defense for injuries to goods from improper 
stowage. In 7'he Rosalia, 264 Fed. 285, it was said that “ the peril 
which forms a good exception in a bill of lading means something 
so catastrophic as to triumph over those safeguards by which skill- 
ful and vigilant seamen usually bring ship and cargo to port in 
safety.” 

The record in the instant matter does not establish such a condi- 
tion to have existed. Accordingly, the settlement is sustained. 


(A-54061) 


MILEAGE—PERSONALLY OWNED AUTOMOBILE—ECONOMY AND 
ADVANTAGE 


Mileage may be allowed for official travel by personally owned automobile 
pursuant to act of February 14, 1931, as amended, when performed in 
accordance with orders requiring travel by common carrier when prac- 
ticable or, when not practicable, by personally owned automobile at pre- 
scribed mileage rates and no comparative statement of costs by common 
carrier will be required if the orders recite that it has been administra- 
tively determined to be more economical and advantageous to the Govern- 
ment for the travel to be performed by personally owned automobile of 
the employee. 

Where the travel orders authorize or direct all travel to be by personally 
owned automobile at a prescribed mileage rate, but it becomes imprac- 
ticable to perform all of the travel in that manner due to accidents, 
impassable roads, or similar contingencies, mileage may, nevertheless, be 
allowed for the portion actually performed by personally owned automo- 
bile, provided the administrative certificate with respect to the economy 
and advantage to the United States be so worded as to be applicable 


to all or any portion of the travel performed by personally owned 
automobile. 


Comptroller General McCarl to the Secretary of Commerce, May 25, 1934: 
There has been received your letter of May 14, 1934, as follows: 


Replying to your letter of March 21, 1934, the act of February 14, 1931, 
as amended by the act of March 3, 1933, authorizes the payment of mileage, 
under certain conditions and at certain rates, for the use of personally-owned 
automobiles for official travel. 

Under the authority of this act the Coast and Geodetic Survey for some 
time has followed the practice of authorizing official travel either by common 
carrier or personally owned automobile at a stated mileage rate, provided 
the latter was determined to be more economical and advantageous to the 
Government. It was fully realized that the convenience or desire of an 
employee was not for consideration to the extent that travel by personally- 
owned automobile could be authorized for such reasons. On the other hand, 
the Bureau did not understand that it could compel an employee to use his 
automobile for official travel which apparently would be the effect if he were 
ordered to perform travel and only one method of travel (by his personally- 
owned automobile) was authorized. Both methods of travel were, therefore, 
authorized with the idea of securing a more advantageous and economical 
urrangement for the Government providing the employee was willing to con- 
tribute the use of his private property to that end. 

In a decision (A-53421) dated February 2, 1934, to the Attorney General 
you stated in effect that an employee cannot be paid mileage for official travel 
by personally-owned automobile when his orders leave to his discretion travel 
by this method or by common carrier. Under date of February 26, 1934, I 
requested a decision from you regarding the application of this ruling to 
travel performed by employees of the Coast and Geodetic Survey and other 
bureaus of this Department. Your reply dated March 21, 1984, reaffirms 
the principle established by your decision. You state, however, that “it 
would be proper to authorize travel by common carrier whenever practicable 





388 DECISIONS OF THE COMPTROLLER GENERAL 


and when not practicable to authorize the employee to make use of his per- 
sonally-owned automobile upon a prescribed mileage basis.” 

A specimen travel order is attached, under which it is desired to authorize 
repeat travel in connection with inspection trips of supervisory officials. These 
orders are intended to cover the case of travel in connection with the inspec- 
tion of mobile field surveying parties operating in various sections of the 
country, in most cases in regions remote from urban centers. Please advise 
me if the wording of this order is in acceptable form to cover this specific case? 

For travel performed by personally-owned automobile under these orders 
it is desired to authorize a mileage allowance which will, after study in the 
Bureau of the Coast and Geodetic Survey, be determined to be a saving to 
the Government over the cost by any other means of travel. Will it be neces- 
sary to submit a showing that such a saving is actually obtained or will the 
statement “such an allowance having been administratively determined to be 
more economical and advantageous to the Government, than the cost by any 
other means of travel” suffice? 

If such orders are approved and expense vouchers are submitted for travel 
performed by use of personally-owned automobile, will the signature under 
the certification on the voucher be sufficient to warrant payment? 

The above considers a certain class of travel. Information is also requested 
on the following: Would it be possible to adopt a wording, to cover a large 
number of cases where travel by common carrier would be practicable but less 
advantageous and economical than travel by automobile, authorizing travel by 
personally-owned automobile but also containing a proviso that travel may be 
accomplished by common carrier if conditions change so as to render the use 
of the automobile inoperative (ie., an accident to automobile, impassable 
roads, etc.). To cite a specific case: An official is ordered to travel from Wash- 
ington, D.C., using his personally-owned automobile, at a mileage rate that 
insures a distinct saving to the Government, to inspect offices at New York, 
N.Y., Boston, Mass., and Portland, Maine, with side trips en route to inspect 
field survey parties. Should his car be wrecked between New York and Boston, 
Mass., or should the side trips be impossible to accomplish by automobile be- 
cause of impassable roads, is there a general wording of orders whereby he 
may be allowed to also travel by means of common carrier and if so, in what 
form would such wording be acceptable? 

The request in my letter of February 26, that application of the principle 
established by your decision of February 2, if confirmed, be postponed in the 
case of the Coast and Geodetic Survey, was not considered in your decision 
of March 21, 1934. The Bureau was not advised of your decision until the 
latter part of February when it took immediate steps to comply therewith 
with respect to subsequent travel orders. In the meantime a large number of 
parties were operating under travel orders authorizing travel either by common 
_ carrier or personally-owned automobile on a mileage basis. These orders were 
issued under an interpretation of_the act of February 14, 1931, which I feel 
was not unreasonable in the light of information then available. I am sure 
in every case of travel by personally-owned automobile that this method of 
travel resulted in a saving to the Government both of time and money, and was 
performed substantially in accordance with the principles set forth in the last 
part of your letter of March 21, 1934. 

With few exceptions this travel was performed by impoverished men em- 
ployed during the winter as a part of the relief program, They are now out of 
work due to the termination of the C.W.A. projects and urgently need every 
dollar due them. I will be grateful if you will review this matter, and, in view 
of the above explanation, be able to approve for payment the vouchers cover- 
ing travel by personally-owned automobile under orders issued prior to the 
receipt of your decision of February 2, 1934. One of the vouchers in question 
which was returned by your office without approval is attached. 


The specimen travel order referred to in your submission is worded 
as follows: 


To: Prof. N. E. Wolfard, University of Oklahoma, Norman, Oklahoma. 
From: The Director, U.S. Coast & Geodetic Survey. 
Subject: Travel Orders. 

You are hereby authorized and directed to perform such travel from place 
to place in Oklahoma as you may find necessary in supervising the local control 
surveys parties working under the program of the Federal Emergency Relief 
Administration, from the present time until such time as the project is dis- 
continued. Travel should be performed by common carrier whenever prac- 
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ticable. Transportation requests should be used for the procurement of all 
transportation costing in excess of $1 when travel is performed by common 
carrier. When not practicable to travel by common carrier you are authorized 
to use your personally owned automobile at a rate of $0.04 per mile, such an 
allowance having been administratively determined to be more economical 
and advantageous to the Government, than the cost by any other means of 
travel. 


When travel is performed by personally owned automobile, a statement 
should be made on the travel voucher showing the impracticability of travel 
by common carrier. 


A subsistence allowance of $4 per diem is authorized while you are away from 
headquarters. 


The travel incurred in the execution of these orders is necessary for the 
public interests and is not for the personal convenience of the individual 
concerned. 

The expenses authorized are a proper charge against the appropriation NIR 
83-35, F.P. 84. 


(Signed) R. 8. Parron, Director. 
The wording of the specimen travel order above does not appear 
objectionable and no comparative statement of cost had travel been 
by common carrier need accompany vouchers covering travel per- 
formed by personally owned automobile pursuant to such orders. 
Your second question relates to a situation where travel by per- 
sonally owned automobile may become impracticable due to some 
unforeseen happening, such as the wrecking of the automobile or 
impassable roads. Such a situation may be met in advance by so 
wording the official certificate in the travel orders with respect to 
economy and advantage as to make it applicable to all or any portion 
of the travel actually performed by personally owned automobile, as, 
for instance, that portion of the order may be worded as follows: 


You are authorized to use your personally owned automobile for the travel 
directed and will be reimbursed therefor at a rate of cents per mile, 
it having been administratively determined that the allowance at that rate for 
all or any portion of the authorized travel will be more economical and ad- 
vantageous to the Government than travel by common carrier. When the auto- 
mobile is used for a portion of the trip, only circumstances rendering its use 
impracticable for the remainder of the travel should be explained in the 
voucher, 


With respect to your request that the rule stated in the decision of 
February 2, 1934, A-53421, that the means of travel may not be left 
to the personal election of the traveler, be postponed, you are in- 
formed that it is not deemed necessary or proper to postpone gen- 
erally its effective date. Disallowances in individual cases involving 
travel performed under orders issued before that decision may be re- 
submitted whereupon such action will be taken as the facts may 
warrant. 

The travel orders attached to the voucher of N. E. Wolfard, resub- 
mitted with your present letter, provide as follows: 


You are hereby authorized and direcied to perform such travel from place 
to place in Oklahoma as you may find necessary in carrying out the organiza- 
tion, and to inspect the operations of the field-surveying parties working 
under the program of the Civil Works Administration, from the present time 
until June 30, 1934. If travel is performed by common carrier, transpor- 
tation requests should be used for all expenditures in excess of $1. For such 
travel, if a privately owned automobile is used, you will be paid an allow- 
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ance of $0.03 per mile, this figure having been administratively determined 
to be a saving to the Government over the cost by any other means of travel. 
An allowance of $4 per diem in lieu of subsistence is authorized while you 
are away from headquarters. The travel incurred in the execution of these 
orders is necessary for the public interests, and is not written for the con- 
venience of the individual concerned. 


The orders were amended December 15, 1933, to provide for a rate 
of 4 cents instead of 3 cents per mile. The voucher claims reim- 
bursement at 3 cents per mile December 1 to 13, inclusive, and 4 
cents per mile thereafter, the mileage being based upon stated speed- 
ometer readings. With respect to the ownership of the automobile 
it is merely stated “ Privately owned automobile used.” Certifi- 
cation upon preaudit was refused for three reasons: First, the orders 
were considered as leaving the form of travel to the discretion of 
the traveler; second, the ownership of the car is not shown; third, 
no deduction or allowance appears to have been made from the 
mileage claimed for travel within the limits of the employee’s post 
of duty. 12 Comp. Gen. 423; 453. 

The submission upon which the decision of February 2, 1934. 
A-53421, was based, requested to be informed whether travel orders 
properly may be issued “authorizing travel either in their per- 
sonally owned automobiles, subject to the usual restrictions, or by 
common carrier; in other words, the travel to be made by such 
method as the traveler may elect.” Nothing was said in the sub- 
mission concerning the economy and advantage to the Government. 
Said decision is not, therefore. for application where the orders 
permit the use, either of a common carrier or a personally owned 
automobile of the traveler at specified mileage rates, where the 
authorization to use the automobile is given in advance of the travel 
and there is an administrative determination in advance or a sub- 
sequent showing that the use of the automobile at the prescribed 
rate is more economical and advantageous to the Government. The 
decision of February 2, 1934, supra, is not applicable, therefore, 
to the voucher submitted with your letter. The second and third 
objections, however, have not been satisfactorily explained, and pay- 
ment upon the voucher in its present form is not authorized. The 
voucher may be resubmitted for preaudit accompanied by a state- 
ment of the ownership of the automobile and what portion of the 
mileage claimed represents travel within the limits of the employee’s 
post of duty. 


(A-54484) 
TRAVELING EXPENSES—TRANSFERS—ADDITIONAL COMPENSATION 


A transfer between departments is to be regarded as a new appointment in 
applying laws and regulations controlling the payment of traveling ex- 
penses, and an employee, upon such transfer, may not be reimbursed 
for traveling expenses from Government funds in reporting to the new 
position, even though the travel was performed pursuant to a contract 
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entered into between the Department and the employee, the terms of 
which provided for the payment of the traveling expenses by the Depart- 
ment. 

The salary of an employee having been fixed by classification, there is no 
authority for the Department to contract to pay any additional compen- 
sation in the guise of traveling expenses not authorized by the laws and 
regulations governing reimbursement of traveling expenses while abseut 
from headquarters in an official status. 

Comptroller General McCarl to the Secretary of War, May 25, 1934: 

Consideration has been given to first endorsement of the office of 

the Chief of Engineers, War Department, dated March 12, 1934, 

file 3180 (Harloe, B. M.)-1, relating to disallowance of credit in the 

account of Capt. B. M. Harloe for $47.19, paid to Floyd R. Oliver, 
assistant engineer, on voucher 8403, June 1933, as reimbursement 
of travel and subsistence expenses from Washington, D.C., to St. 

Louis, Mo., incident to Mr. Oliver’s transfer from the Interstate 

Commerce Commission, Washington, D.C., to the War Department, 

with headquarters at St. Louis, Mo. The endorsement is as follows: 


1. The basic letter and the inclosed supporting papers comprising copies 
of your suspension and disallowance of the payment in this case and of the 
replies of the disbursing officer thereto, are forwarded with the request that 
this office be further advised as to the basis for the disallowance in view of 
the cireumstances, 

2. The above request for additional information is based on the apparent 
conflict between your disallowance in this case and the clear statement of the 
Comptroller General enunciated in his decision of September 14, 1927, 7 Comp. 
Gen, 203, cited by your office. The Comptroller General therein denied pay- 
ment of expenses of transfer in a similar case in the absence of a contract 
of employment to the contrary. This office made a contract with Mr. Oliver 
in this case. A copy of the offer dated June 8, 1933, and of the acceptance 
dated June 9, 1933, is inclosed. It will be noted that it was specifically agreed 
in this contract that Mr. Oliver would be paid a salary of $2,600 per annum 
plus travel expenses and shipment of household goods at Government expense, 
in consideration of his services as assistant engineer in the U.S. Engineer 
Office, St. Louis, Missouri. 

Based on the above statement of facts it is proposed to submit this case 
to the Comptroller General on appeal from the disallowance in the event that 
your further consideration results in sustaining your disallowance in which 
you hold that the payment is in contravention of the decision referred to. 
It is accordingly requested that your further consideration in the matter be 
expedited as much as possible. 


The record discloses that on June 8, 1933, the Chief of Engineers, 
War Department, addressed a letter to Mr. Oliver as follows: 


You are hereby offered appointment in the Engineer Department at Large, 
St. Louis, Missouri. in the position of assistant engineer at $2,600 per annum, 
with payment of travel expenses and shipment of household effects within the 
limits of existing War Department regulations from Washington, D.C., to 
St. Louis, Missouri. 

Will you please indicate by indorsement hereon, whether you accept ap- 
pointment under the conditions stated? 


Mr. Oliver replied on June 9, 1933, by first endorsement as follows: 


I accept appointment under the conditions stated in the foregoing letter. 
On June 15, 1933, the Chief of Engineers directed Mr. Oliver 
to proceed from Washington, D.C., to St. Louis, Mo., and upon 
arrival at the latter station to report to the division engineer for 
assignment to duty. Mr. Oliver was authorized to use his own auto- 
mobile in making the trip and advised that he would be reimbursed 
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therefor at the rate of 4.6 cents per mile for the official distance; 
also that he would be allowed a per diem of $5 while traveling, in 
lieu of subsistence. 

Credit for $47.19 paid to Mr. Oliver for expenses incurred under 
said travel order was disallowed in the accounts of the paying 
officer for the reason, in effect, that— 


A transfer between Departments constitutes a new appointment and travel 
ing expenses incurred by reason of Assistant Engineer Oliver’s transfer are 
not reimbursable from Government funds. 


The transfer of Mr. Oliver from the Interstate Commerce Com- 
mission to the War Department was in effect a new appointment 
to a new position requiring the taking of a new oath of office and 
actual entrance on duty, 5 Comp. Dec. 179; 9 id. 751; 20 id. 73, as 
well as a transfer from departmental service to field service with 
permanent duty station at St. Louis, Mo. 

It is a well-settled rule that an employee, upon appointment to 
a new position, must bear the expense, if any, incident to reporting 
at the designated post of duty or first place at which duty is actually 
performed. 5 Comp. Gen. 987; 10 éd. 222. The fact that Mr. 
Oliver took the oath of office under the new appointment before 
leaving Washington, D.C., cannot operate to place him in a travel 
status since no duty was performed at Washington. 4 Comp. 
Gen. 641. 

A “travel status” for which expenses of travel are authorized 
to be paid an officer or employee of the Government was defined 
in the act of April 6, 1914, 38 Stat. 318, as being “ while traveling 
on duty outside of the District of Columbia and away from his 
designated post of duty ”, and by the Subsistence Expense Act of 
1926, 44 Stat. 688, as being “ while traveling on official business and 
‘away from their designated posts of duty.” The travel performed 
by Mr. Oliver was for the purpose of reporting to his first duty 
station rather than incident to official business. 

Prior to the act of December 6, 1924, 43 Stat. 704, it had been 
held permissible for the heads of departments and independent 
establishments to contract with employees, when the compensation 
was payable under a lump sum appropriation, for the compensation 
to include right to reimbursement of travel expenses in proceeding 
to their first duty station. Such practice is no longer permissible. 
A-41020, February 26, 1932; 7 Comp. Gen. 114. 

It appears that the service to which Mr. Oliver was appointed 
has been classified. The salaries having been fixed by classification 
there was no authority for the War Department to contract to 
pay him any additional compensation in the guise of traveling and 
subsistence expenses not authorized by the laws and regulations 
governing reimbursement of traveling and subsistence expenses 
while absent from headquarters in an official status. Under the 
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circumstances it must be held that there was not a lawful contract 
entered into with Mr. Oliver for the payment of travel and sub- 
sistence expenses to his first duty station and that the payment 
made in that connection was not authorized. 

Accordingly, the action taken by this office in disallowing credit 
for $47.19 in Captain Harloe’s account must be and is sustained. 


(A-55464) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—COURT OF 
APPEALS, DISTRICT OF COLUMBIA 


The advancement of an assistant clerk of the Court of Appeals, District of 
Columbia, under the judicial branch of the Government, from a position in 
one grade to a position in a higher grade with a higher rate of compensa- 
tion, not requiring the approval of the President, is not prohibited as an 
“administrative promotion” by section 7 of the act of March 3, 1933, 47 
Stat. 1515, but during the current fiscal year an advancement to a rate 
above the minimum of the higher grade would be prohibited as an 
administrative promotion. 


Comptroller General McCarl to the Chief Justice, Court of Appeals of the 
District of Columbia, May 26, 1934: 


There has been received your letter of May 7, 1934, as follows: 


Under authority of letter received from Mr. William Stanley, assistant to 
the Attorney General, copy of which is attached hereto, I respectfully submit 
to you for decision for the following question : 

On March 26, 1934, C. Newell Atkinson was promoted by the court from 
clerical assistant, comparable to grade 5, of the clerical, administrative, and 
fiscal service, at $2,000 per annum, to assistant clerk. This promotion was 
made on merit as well as the necessities of the office and enables him to perform 
such duties as are required of an assistant clerk which a clerical assistant 
cannot do. The office of assistant clerk is comparable to grade 6 of the 
clerical, administrative, and fiscal service. 

In order that Mr. Atkinson may receive the compensation commensurate to 
his position, will you please authorize the payment of $2,400, equivalent to the 
salary of assistant clerk now on our rolls, 


It is understood from supplemental information furnished that 
the position of clerical assistant under the court was abolished and 
that there has been created an additional position of assistant clerk, 


having duties identical with those performed by the other assistant 
clerk. 

Section 7 of the act of March 3, 1933, 47 Stat. 1515, which super- 
sedes section 202 of the Economy Act, provides as follows: 


No administrative promotions in the civil branch of the United States 
Government or the government of the District of Columbia shall be made 
during the fiscal year ending June 30, 1934: Provided, That the filling of a 
vacuncy, when authorized by the President, by the appointment of an employee 
of a lower grade, shall not be construed as an administrative promotion, but 
no such appointment shall increase the compensation of such employee to 
a rate in excess of the minimum rate of the grade to which such employee 
is appointed, unless such minimum rate would require an actual reduction 
in compensation: Provided further, That the restoration of employees to 
their former grades or their advancement to intermediate grades following 
reductions of compensation for disciplinary reasons shall not be construed 
to be administrative promotions for the purposes of this section. The provisions 
of this section shall not apply to commissioned, commissioned warrant, warrant, 
and enlisted personnel, and cadets of the Coast Guard. 











































394 DECISIONS OF THE COMPTROLLER GENERAL 


The first proviso of said section excepts from the inhibition 
against “ administrative promotions ” the “ filling of a vacancy, when 
authorized by the President, by the appointment of an employee 
of a lower grade.” That is, the filling of a vacancy in such manner 
and under such circumstances is not to be construed as an “ admin- 
istrative promotion ” within the meaning of section 7 of the act of 
March 3, 1933. Therefore, as the filling of the position of assistant 
clerk of the Court of Appeals of the District of Columbia does not 
require authorization or approval of the President, the filling of 
such vacancy by the promotion of C. Newell Atkinson, already in 
the service, resulting in an increase in his compensation, is not to 
be construed as an “ administrative promotion ” within the meaning 
of said section 7 of the act of March 3, 1933, and is not prohibited. 
However, the exception from the term “ administrative promotion ” 
made by the first proviso to said section 7 of the act of March 3, 
1933, is specifically made subject to the provision that “ such appoint- 
ment shall not increase the compensation of such employee to a 
rate in excess of the minimum rate of the grade to which such em- 
ployee is appointed, unless such minimum rate would require an 
actual reduction in compensation.” As this employee received 
$2,000 per annum in the lower grade in the position of clerical as- 
sistant any increase in the higher grade above $2,300 per annum, 
the minimum salary of that grade, would constitute an administra- 
tive promotion and would be prohibited during the current fiscal 
year. 


(A-54786) 


LEAVE OF ABSENCE—ARSENAL EMPLOYEES—RETROACTIVE 

SUBSTITUTION 

The rule under the act of August 29, 1916, 39 Stat. 617, applicable to employees 
of arsenals, permitting the substitution of leave with pay accrued during 
the second service year, retroactively for authorized leave without pay 
taken during the first service year, does not permit substitution of leave 
for nonwork days caused by the closing of an office or plant. 

For each 30 days in a nonpay status during the first service year of employees 
of arsenals in excess of the 15 days for which leave with pay accrued 
during the second service year might be substituted, the 15 days’ leave 


allowance must be reduced by 14% days, or at the rate of 20 minutes for each 
day of excess leave. 


Decision by Comptroller General McCarl, May 28, 1934: 

Review has been requested of the action of this office with respect 
to certain pay-roll items in the accounts of First Lt. W. J. D’Espinosa 
as finance officer, Ordnance Department, Frankford Arsenal. The 
questioned items involve payments to arsenal employees for leave 
taken without pay in their first service year under the act of August 
29, 1916, 39 Stat. 617, as amended by section 215 of the Economy Act 
and construed by decision of this office of May 9, 1933, 12 Comp. 
Gen. 621, the syllabus of which reads: 
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Employees of navy yards and naval stations within the continental limits of 
the United States who were in their second service year April 1, 1933, that is, 
had not previously lost the right to accrue leave from their first service year, 
are entitled to leave which accrued and was unused prior to June 30, 1932, at 
the rate of 30 leave-pay days for their first service year which terminated prior 
to June 30, 1932, and at the rate of 15 working days for the second service year 
running on June 30, 1932, that is, 14%, working days for each service month 
prior to June 30, 1932. : 


* * + * * * * 

The same practice in force prior to July 1, 1932, whereby leave with pay was 
authorized to be surrendered by employees of navy yards and naval stations 
and substituted for leave previously taken without pay, may continue on and 
after April 1, 1933, subject to the reduction in the amount of leave authorized 
by section 215 of the Economy Act. Leave earned after March 31, 1933, may be 
surrendered for leave without pay taken prior to July 1, 1932, in accordance 
with the practice theretofore existing, but leave earned after March 31, 1933, 
may not be surrendered for leave without pay taken during the period July 1, 
1932, to March 31, 1933, inclusive. 

The disbursing officer, when adding the leave credits, included 
therein for pay certain Saturdays when the arsenal was closed ap- 
parently for lack of funds, which compelled a status of absence with- 
out pay instead of permitting a leave of absence without pay, in 
the first service year. Also, he failed to take into consideration in 
the calculation the rule stated in the decision of March 31, 1932, 
A-41435, that for each 30 days’ absence from the first service year in 
excess of the 30 (15) days for which leave with pay might be sub- 
stituted, the 30 (15) days’ leave allowance must be reduced at the 
rate of 40 (20) minutes for each day of excess leave. The figures 
in the parentheses are those applicable in the cases here under review 
as a result of section 215 of the Economy Act. 

The disallowed items are on vouchers 200 and 1564 of the June 
1933 accounts, covering, respectively, the months of May and June 
1933. Inasmuch as the items are numerous, two will be selected as 
illustrative in a general way of the others. 

First. Voucher 200, page 3, no. AP-15, Adelaide Park, clerk. The 
suspension as to this item was as follows: 


Paid $1,200 per annum for 21% days less 344% ($2.51) 15% ($10.75)___ $58. 41 
Pay $1,200 per annum for 121%, days less 844% ($1.50) 15% ($6.88)... 34.73 


23. 68 

Notation in part: “ First year ends Aug. 11, 1982.” Pay rolls for the period 

8/12/31 to 6/30/32 show a total absence without pay of 25%6 days or 12%s 

days in excess of the 13%q4 days leave authorized for this period. This em- 

ployee’s right to leave with pay is diminished by 20 min. for each day of 
absence without pay in excess of 13%, days. 


The finance officer replied thereto, under date of February 16, 
1934, as follows: 


Page 3, AP-15, Adelaide Park, clerk. The notation on the pay roll should 
be amplified to indicate that the days for which reimbursement is indicated 
represent absence of 4%, day on Saturday mornings when the arsenal was 
closed and during this period the employee was not on a leave status. Having 
subsequently attained a leave status the employee is entitled to receive not 
only pay for the Saturday morning (as leave) but also- for the Saturday 
afternoon (half holiday). Reimbursement for 214% days represents 13 days 
annual leave and 8% days Saturday half holidays, 
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Second. Voucher 1564, withholding credit on an item as follows: 


Page 5, No. D.O. 10, James D. Grauer, checker, paid $4 per day for 21 
days less 344% ($2.94) 15% ($12.60) 
Pay $4 per day 10.982 days less 344% ($1.54) 15% ($6.56) 


Notation: “ First year ends 9/27/32. Réimbursement for time taken without 
pay during first year of service.” Pay rolls for the period 9/28/31 to 6/30/32 
show a total absence without pay of 22 days or 105 days in excess of the 11% 
days leave authorized for this period. This employee’s right to leave with pay 
is diminished by 20 minutes for each day of absence without pay in excess of 
113, days. A-41435, March 31, 1932. 


To the foregoing item, the finance officer replied, under date of 
February 16, 1934, as follows: 

Page 5, No. D.O. 10, James D. Grauer, checker. The notation on the pay 
roll should be amplified to indicate that the days for which reimbursement is 
indicated represent absence of % day on Saturday mornings when the arsenal 
was closed and during this period the employee was not on a leave status. 
Having subsequently attained a leave status the employee is entitled to receive 
not only pay for the Saturday morning (as leave) but also for the Saturday 
afternoon (half holiday). Reimbursement for 21 days represents 11 days 
annual leave and 10 days Saturday half holiday. 

Under date of February 28, 1934, the finance officer was advised 
that the items were disallowed. 

In his letter of March 17, 1934, after quoting from the act of 
August 29, 1916, and decisions of May 9, 1933, supra, and September 


29, 1931, 11 Comp. Gen. 119, and citing sections 103 and 215 of the 


Economy Act, it was stated: 


In the preparation of the pay rolls involved in vouchers #200 and #1564 of 
June, 1933, the reimbursements were made in accordance with existing regula- 
tions and decisions as quoted above. The leave act of August 29, 1916, specifi- 
cally provides for an accumulation of leave during the second service year of 
the employee and it would be manifestly unjust to penalize an employee to 
deprive them for leave or reimbursement thereof by considering that no leave 
had been earned while the employee was on a no-leave status when enforced 
. absence occurred. Under these conditions an employee could under no circum- 
stances accrue leave during their first service year which is clearly contrary 
to the spirit and intent of the leave act. 

It is requested that the suspensions be reviewed, having in mind the fact that 
all of the employees involved were serving in their first service year. 


It is understood that the arsenal was closed on the Saturdays in 
question in the first service year due to lack of funds and that there 
was deducted from the compensation of all the employees for 
each Saturday the arsenal was closed 1 day’s compensation, not 4 
hours’ compensation, which was correct under the settled rule that 
for absence from duty in a nonpay status for all of Saturday, 1 day’s 
pay must be deducted. It is further understood that employees, who 
were then in their second and subsequent leave years and were en- 
titled to annual leave with pay, were not authorized or permitted to 
use such leave on Saturday ir lieu of having one day’s pay deducted. 
Hence, there appears no basis for the action in the instant matter of 
permitting these employees to substitute leave due in the second leave 
year for any part of the nonwork days, either 4 hours or all day 
on Saturday, as distinguished from authorized leave of absence with- 
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out pay, in the first-service year. In other words, the rule permitting 
the substitution of leave with pay retroactively for authorized leave 
without pay does not permit substitution of leave for nonwork days 
caused by the closing of an office or plant. 

In decision of March 31, 1932, A-41435, supra, it was held: 

* * * No deduction in the amount of leave to which an employee is 
entitled by reason of 12 months’ service is made where absent in a nonpay 
status with permission in the first-service year for not exceeding 30 days. 
However, no leave accrues for time absent from duty during the first-service 
year in excess of 30 days. 23 Comp. Dec. 277; 6 Comp. Gen. 581; 7 id. 732; 
A-35492, April 29, 1931. For each 30 days’ absence from the first-service year 
in excess of the 30 days for which leave with pay might be substituted, the 30- 


day leave allowance must be reduced by 2144 days, or at the rate of 40 minutes 
for each day of excess leave. 


Applying this principle to the reduced annual leave of 15 days 
authorized by section 215 of the Economy Act, for each 30 days in a 
nonpay status during the first-service year in excess of the 15 days 
for which leave with pay might be substituted, the 15 days’ leave 
allowance must be reduced by 114 days, or at the rate of 20 minutes 
for each day of excess leave. This principle is applicable irrespec- 
tive of the cause for the nonpay status during the first-service year, 
whether authorized leave of absence without pay, or the closing of 
the office or plant for administrative reasons. 

The accounts in question must be audited and settled on the basis 
of the rules herein stated. 


(A-51524) 
POSTAL DEPARTMENT—EMBEZZLEMENT—NAVY MAIL CLERKS 


Where Navy mail clerks embezzle postal funds demand should be made forth- 
with on the surety of such postal clerks for the shortages and the appro- 
priate Navy disbursing officer should state the sum due the embezzler for 
pay, etec., when the man’s services are terminated by his discharge pursuant 
to sentence of general court martial and transmit the account to the 
General Accounting Office. Payments made by sureties of the shortages 
when credited to postal funds may not be augmented by transfer from the 
Navy appropriations to postal funds of the amounts due the embezzler. 


Comptroller General McCarl to the Secretary of the Navy, May 29, 1934: 
This office is in receipt of a letter dated August 31, 1933, from the 
Paymaster General of the Navy, as follows: 


In the accounts of C. A. Cook, lieutenant (SC) U.S.N., at the naval! hospital, 
Mare Island, Calif., for the fourth quarter, 1933, an amount of $711 appears 
on the military roll summary as a credit representing postal funds embezzled. 
In scheduling this account (Navy schedule #245) this item has been settled 
as a credit to Navy appropriation 73703, pay, subsistence, and transportation, 
Navy, 1933. 

It is requested that a settlement be effected by the General Accounting Office 
whereby the Navy appropriation above named is charged and “ Postal funds” 
or the proper Post Office Department appropriation credited. 


It appears that the matters referred to by the Paymaster General 


grew out of embezzlement of $711 in postal funds by Fred Ermert, 
Navy mail clerk on the U.S.S. Saratoga, who was sentenced by gen- 
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eral court marfial approved May 31, 1933, to be reduced to the rating 
of apprentice seaman, to be confined at the naval prison, navy yard, 
Mare Island, Calif., for a period of 24 months, then to be dishonor- 
ably discharged from the United States naval service and to suffer 
all other accessories of said sentence as prescribed by section 883, 
Naval Courts and Boards. 

It further appears that the Fidelity & Casualty Co. of New York, 
the surety on Ermert’s bond, at the request of the postal inspector 
who investigated the matter, transmitted under date of July 5, 1933, 
a draft payable to the postmaster at New York, N.Y., in the sum of 
$711, which draft was forwarded to the postmaster by the inspector 
under date of July 8, 1933. There is nothing to indicate but what 
the draft was paid when presented and that the proper Post Office 
Department account was credited therewith. Under such circum- 
stances there is no basis for further crediting the Post Office accounts 
with the transfer of funds requested by the Paymaster General of 
the Navy from the appropriation “ Pay, subsistence, and transporta- 
tion, Navy, 1933.” 

Ermert is not entitled to any amount which had accrued at the 
time of his trial, conviction, and sentence or which may thereafter 
accrue during the period of his confinement and prior to dishon- 
orable discharge until his indebtedness to the United States, includ- 
ing the indebtedness growing out of his embezzlement, has been liq- 
uidated. There may be a question whether the surety having paid 
the amount of the shortage in the accounts of Ermert is entitled by 
reason of subrogation to such amounts as may have accrued as pay 
and allowances to Ermert, but no such claim has been presented to 
this office, and if it should be presented, it will be given such consid- 
eration as may be warranted by the law and the facts. 

It may be stated generally that when shortages in the accounts 
of Navy mail clerks or assistant Navy mail clerks are reported to 
or ascertained by officers of the postal or naval service it would 
seem proper for the appropriate Navy disbursing officer to state the 
sum due the embezzler for pay, etc., when the man’s services are 
terminated by his discharge pursuant to sentence and transmit the 
account to this office. Disbursing officers are authorized only to 
pay current and accruing pay and allowances and only to the per- 
sons to whom they accrue. Claims by others who may be legally 
entitled to such amount rather than the person to whom the credit 
accrued—whether by the Post Office Department for reimbursement 
of postal funds or by sureties—are exclusively for settlement in this 
office. See the case of Kauffman, A-24346, January 10, 1929, and 
February 5, 1929, in which it was held, in effect, that amounts due 
claimant at the time of his defalcation and not applied in reduction 
of his debt, the debt having been settled by the surety, are required 
under section 3468, Revised Statutes, to be held in statu quo, subject 
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to the consideration of any future claims which may be submitted by 
the surety under the principles of subrogation. 

That is to say, any credits which may have accrued to Ermert are 
not to be transferred at this time to the credit of Post Office Depart- 
ment funds as these funds have been reimbursed by collections from 
the surety. The balance may not be transferred from the Navy 
appropriation and is to remain in such appropriation pending the 
consideration of a claim, if any, of the surety under the principles 
of subrogation to the rights of the United States to such sum not 
exceeding the amount paid by the surety. 

Also, when shortages are discovered in the accounts of Navy mail 
clerks or others, prompt demand for the payment of such shortage 
should continue to be made on the sureties because the discharge of 
liability under the bond does not depend upon the determination 
of such pay as may become due the principal at some future date 
after he shall have been tried, convicted, and sentenced by a court 
martial for the embezzlement or loss of the funds. 


(A-55654) 


COMPENSATION—RESTORATION OF AUTOMATIC PROMOTIONS— 
FOREIGN SERVICE 


Pursuant to the provisions of section 24 of the act of March 28, 1934, 48 Stat. 
522, removing for the fiscal year 1935 the suspension on automatic promo- 
tions made by section 201 of the Economy Act, no service rendered by a 
Foreign Service officer during the fiscal years 1933 and 1934 may be included 
in computing the “ continuous period of nine months or more” to determine 
whether he is entitled to an automatic increase in compensation on July 1, 
1934, under the terms of the Foreign Service Act of February 23, 1931, 
46 Stat. 1207, but there may be included for such purpose only service 
rendered prior to July 1, 1932, in the same class in which serving on 
July 1, 1984. 

A Foreign Service officer, who, for a continuous period of nine months or more 
prior to July 1, 1982, was in the same class in which he will be serving 
on July 1, 1984, will be entitled to the one increment only of $100 or 
$200 as the case may be, payable as from the first day of the fiscal year 
1935 as provided by the statute, and not to either of the two increments 
which would have been payable on the first days of the fiscal years 
1933 and 1934 had it not been for section 201 of the Economy Act. 


Comptroller General McCarl to the Secretary of State, May 31, 1934: 


There has been received your letter of May 16, 1934, as follows: 


A portion of section 33 of Public No. 715—71st Congress approved February 
23, 1981, reads as follows: 

“Seo. 33. That notwithstanding the provisions of section 10 of this act all 
Foreign Service officers having a rating of satisfactory or better who shall 
have been in classes 5, 6, 7, or 8 for a continuous period of 9 months or more, 
shall, on the first day of each fiscal year receive an increase of salary of $100, 
except that no officer shall receive a salary above the maximum of his class 
and all such officers in classes 1, 2, 3, or 4 shall in the same circumstances 
receive an increase of $200; * * * Increases in salary under the terms 
of this section shall be paid to Foreign Service officers only as the right to 
such increases accrues after the effective date of this act. * * 

Section 201 of the act making appropriations for the Laptaamaes branch of 
= Government for the fiscal year ending June 30, 1983, provided in part as 
‘ollows: 
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“All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government * * * automatic increases in 
compensation by reason of length of service or promotion are suspended during 
the fiscal year ending June 30, 1933; but this section shall not be construed to 
deprive any person of any increment of compensation received through an 
automatic increase in compensation prior to July 1, 1932.” 

This limitation was continued through 1934 and is to apply in 1935, except as 
provided in title II, section 24 (e) (1) of Public No. 141—73d Congress, Inde- 
pendent Offices Appropriation Act, 1935, as follows: 

“This section shall not apply during the fiscal year ending June 30, 1935, 
except to the extent that it suspends the longevity increases provided for in 
the tenth paragraph of section 1 of the Pay Adjusiment Act of 1922. This 
amendment shall not authorize the payment of back compensation.” 

In view of the above I contemplate granting on July 1, 1934, to the officers 
eligible thereto the increases indicated in section 33 of the act approved Feb- 
ruary 23, 1931, since this act specifies that on the first day of each fiscal year 
the increase shall be received. The proviso that the withdrawal of the prohibi- 
tion does “ not authorize the payment of back compensation” appears to mean 
pay which would have been due on July 1, 1932, and July 1, 1933, and to have 
no reference to the period of earning such promotion which is the nine months 
prior to the date of the increase. In other words, the fact that in order to get 
his increase an officer must have served nine months or more, during which pe- 
riod no increase was payable, does not seem to prevent his receiving the in- 
crease on July 1, 1934. This conclusion is further borne out by the fact that 
such officers had on July 1, 1982, by reason of nine months’ service in a class 
prior thereto, become entitled, under the provisions of the act of February 23, 
1931, to these increases had not the economy legislation suspended them as 
of July 1, 1932. It is also noted that in making these suspensions the econ- 
omy legislation provided specifically that it was not to be construed as depriv- 
ing any person of any increase he had received prior to July 1, 1932. 

Furthermore, under the provisions of sections 21, (d) and (e) of title II 
of the Independent Offices Appropriation Act, 1935, it would appear that the 
amounts necessary to meet these increases and the restoration of the addi- 
tional 5% of the salaries are appropriated and made available at once and 
that it is unnecessary to obtain deficiency appropriations. 

I would appreciate a decision confirming my understanding as outlined above 
or clarifying the situation if I have not interpreted the provisions of law 
correctly. 


Section 10 of the Foreign Service Act of May 24, 1924, as amended 
by section 7 of the act of February 23, 1931, 46 Stat. 1207, provides 
in part, as follows: 


Sec. 10. That the officers in the Foreign Service shall hereafter be graded and 
classified as follows with the salaries of each class herein affixed thereto, 
except as increases in salaries are authorized in section 33 of this act, but not 
exceeding in number for each class a proportion of the total number of officers 
in the service represented in the following percentage limitations: 

Ambassadors and ministers as now or hereafter provided: Foreign Service 
officers as follows: Class 1, 6 per centum, $9,000 to $10,000; class 2, 7 per 
centum, $8,000 to $8,900; class 3, 8 per centum, $7,000 to $7,900; class 4, 9 per 
centum, $6,000 to $6,900; class 5, 10 per centum, $5,000 to $5,900; class 6, 14 
per centum, $4,500 to $4,900; class 7, $4,000 to $4,400; class 8, $3,500 to $3,900: 
unclassified, $2,500 to $3,400: 


In decision of May 24, 1934, A-55507, 13 Comp. Gen. 384, to the 
Postmaster General, it was held as follows: 


It is to be noted that section 201 of the Economy Act completely suspended 
the operation of all Federal statutes authorizing automatic increases in com- 
pensation. Consequently, all such statutes must necessarily be regarded as noi 
having been in existence during the period June 1, 1932, to June 30, 1934, 
inclusive. Hence, not only was the granting of the automatic increase in com- 
pensation prohibited, but also no service during that period may be included in 
computing longevity to determine either the amount or the effective date of 
an automatic increase in compensation, as both would necessarily be based 
upon a statute not operative during such period. It necessarily follows there 
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may be included for the purposes of section 4 of the act of February 28, 1925, 
only periods of service prior to July 1, 1932, and on and after July 1, 1934, 
during the fiscal year 1935. See the decisions considering the application of 
section 103 of the Economy Act, pursuant to which the right to receive annual 
leave of absence with pay was “suspended” during the period June 30, 1932, 
to and including March 31, 1933, holding that no leave accrued during the 
period the act was in effect. 12 Comp. Gen. 575; id. 601; id. 609, 613; id. 
621. 


The same general rule thus stated is for application under sections 
10 and 33 of the Foreign Service Act, swpra. Hence, no service ren- 
dered by a Foreign Service officer during the fiscal years 1933 and 
1934 may be included in computing the “continuous period of 9 
months or more ” to determine whether he is entitled to an automatic 
increase in compensation on July 1, 1934, but there may be included 
for such purpose only service rendered prior to July 1, 1932, in the 
same class in which serving on July 1, 1934. 

A Foreign Service officer who, for a continuous period of 9 months 
or more prior to July 1, 1932, was in the same class in which he will 
be serving on July 1, 1934, will be entitled to the one increment only 
of $100 or $200, as the case may be, payable as from the first day of 
the fiscal year 1935 as provided by the statute, and not to either 
of the two increments which would have been payable on the first 
days of the fiscal years 1933 and 1934 had it not been for section 
201 of the Economy Act. 


Your understanding is correct that it is not necessary to obtain 
a deficiency appropriation for payment of the amount necessary 
to meet automatic increases in compensation authorized by law 
to be paid July 1, 1934, nor for restoration of the additional 5 
percent of salaries effective February 1, 1934, and the additional 
5 percent effective July 1, 1934. See section 21 (e) of the act of 
March 28, 1934, 48 Stat. 522, providing in part as follows: 


(e) There is hereby appropriated so much as may be necessary for the pay- 
ment of sums due, and payable out of the Treasury of the United States, by 
reason of the diminution under this tile in the percentage of reduction of com- 
pensation and other amendments to existing laws made hereby ; and limitations 
on amounts for personal services are hereby respectively increased in pro- 
portion to the increase in appropriations for personal services made in this 
subsection. * * * 


( A-55833) 
COMPENSATION—FORTY-HOUR WEEK—PIECEWORKERS 


The basis for readjusting the “ weekly compensation” of pieceworkers under 
the terms of section 23 of the act of March 28, 1934, 48 Stat. 522, estab- 
lishing a 40-hour week, is the rate paid per piece for the same service 
as of June 1, 1932, plus 20 percent thereof for the number of pieces com- 
pleted during the regular tour of duty of not to exceed 40 hours per week. 


Comptroller General McCarl to the Secretary of War, May 31, 1934: 
There has been received your letter of May 23, 1934, as follows: 


In connection with the application of Section 23, of the Independent Offices 
Appropriation Act of March 28, 1934 (Public No. 141, 783d Congress), to civilian 
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employees employed on a piecework basis, it is requested that a decision be 
rendered covering the following questions involving employees on duty at the 
Jeffersonville and Philadelphia Quartermaster Depots: 

a. Is the piecework rate to be increased by one-fifth, and no limitation 
placed on the total weekly earnings? 

b. Will the rate be increased by one-fifth, and the employee be compelled to 
quit work at any time during the week when his earnings have amounted to 
the total weekly pay earned during the first week of June 1932? 

ce. Does this act abolish the piecework rate and establish a weekly rate based 
on the earnings for the first week of June 1982? Under the piecework system 
in effect before the enactment of this legislation, piece workers earned different 
amounts of pay, dependent upon the time they worked and their proficiency 
gained through experience. 

d. Will per annum employees whose pay is tixed at rates specified in the 
Classification Act, and whose duties are vitally connected with the factory, 
work a 40-hour week with no decrease in salary? 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 

follows: 
The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-tixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: 
Provided, That the regular hours of labor shall not be more than forty per 
week; and all overtime shall be compensated for at the rate of not less than 
time and one-half. 

It is understood that the compensation of the employees in question 
at the Jeffersonville and Philadelphia Quartermaster Depots has 
heretofore been adjusted by “wage boards or other wage-fixing 
authorities ” and that said employees prior to March 28, 1934, and 
on June 1, 1932, were paid 48 hours’ compensation for 44 hours of 
work; that is, they received the benefit of the Saturday half-holiday 
law. 

There is no purpose or intent shown to exclude from the benefits 
of the statutory provision, section 23, employees otherwise within 
its terms, whose compensation is computed on a piecework basis. 
The basis for readjusting the “ weekly compensation” from a 44- 
or 48-hour week as of June 1, 1932, to a 40-hour week currently, 
is the rate per hour, per day, or per piece, paid for the same service 
as of June 1, 1932, and such adjustment is required both for full-time 
and part-time employment. See decision of April 12, 1934, to the 
Secretary of the Navy, A-54807, 13 Comp. Gen. 277, wherein, after 
quoting from the decision of April 6, 1934, to the Public Printer, 
A-54736, 13 Comp. Gen. 265, it was held: 

* * * Employees on part time paid by the hour, day, or piece, subject 
to the 40-hour-week provision, are entitled, for the time actually employed, 
to a rate of compensation per hour, per diem, or per piece, equal to the rate 
paid on June 1, 1932, for the same duties, plus 20 percent, if a full-time week 
on June 1, 1932, consisted of 48 hours, which is equivalent to 48 times the 


hourly rate for 48 hours per week as of June 1, 1932, divided by 40, the rule 
stated in the quoted decision. * * * 


Question a is answered in the affirmative, and questions 4 and e 
in the negative, with the understanding, of course, that the regular 
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tour of duty of a full-time pieceworker is not to exceed 40 hours per 
week. In other words, the compensation of such employees is pay- 
able at the rate paid per piece as of June 1, 1932, plus 20 percent 
thereof, for the number of pieces completed during the regular tour 
of duty of not to exceed 40 hours per week. 

Question d may be answered by quoting the following from deci- 
sion of April 12, 1934, to the Secretary of the Navy, A-54807, 13 
Comp. Gen. 277: 


However, deduction is not required from per annum employees for days 
on which no services are rendered due to the closing of the office, plant, or 
establishment for administrative reasons. Hence, if it be determined admin- 
istratively to close the navy yards on Saturday to comply with said section 23 
of the act of March 28, 1934, no deduction need be made from the per annum 
compensation of those administrative employees at the years in group 4-B, or 
other administrative employees not subject to the 40-hour-week provision, 
for the Saturdays on which they are precluded from working solely because of 
the closing of the yards. * * * 


(A-23848) 
SEAMAN—ALIEN—SHIPWRECKED 


Appropriations for the relief of American seamen are not available to furnish 
transportation to a port of the United States or to a foreign port, for 
seamen of alien nationality who had been shipped at a foreign port upon 
an American vessel which was subsequently shipwrecked. 


Comptroller General McCarl to the Secretary of State, June 1, 1934: 


Consideration has been given to your letter of September 22, 1933, 
as follows: 


Reference is made to your decision, A-23848 of August 13, 1928, in which you 
expressed agreement with a decision of the former Comptroller of the Treasury, 
27 Comp. Dec. 838, relating to transportation of shipwrecked American seamen. 

Inasmuch as there exists some doubt as to the exact meaning of your deci- 
sion with respect to the rights of shipwrecked seamen of foreign nationality 
who ship on American merchant vessels in foreign ports, it is requested that 
you confirm the Department's understanding that, when it is impracticable to 
enforce the primary liability of the vessel owner, such seamen are entitled to 
relief and transportation at Government expense to port of shipment in a for- 
eign port; or that, in lieu thereof, provided the seamen are willing and the 
consular officer, in his discretion, deems it in the interest of the United States, 
the officer is authorized to transport such shipwrecked seamen to the United 
States. 


The decisions in 27 Comp. Dec. 838, and of August 13, 1928, 
A-23848, had reference to American seamen only, that is, seamen of 
American nationality, and are not for application to seamen of for- 
eign nationality who may ship on American vessels in foreign ports. 
The matter of relief which may be furnished to seamen of foreign 
nationality was considered in 27 Comp. Dec. 617, in which it was 
held: 


Provisions of section 4581, Revised Statutes, as amended by the act of 
December 21, 1898, 30 Stat. 759, relative to the expenses of returning to the 
United States seamen discharged on account of injury or illness incapacitating 
them for service, is not applicable to seamen of foreign nationality who shipped 
on an American vessel in a foreign port. 
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In 1 Comp. Gen. 583, this office held: 


An alien shipped on an American vessel in a foreign port and discharged 
in a foreign port because of illness or injury incapacitating him for service 
is not such an American seaman as is entitled to relief under paragraph 260 of 
the Consular regulations, but such seamen may be furnished temporary relief 
and protection within the discretion of the Secretary of State from the annual 
appropriations for the relief and protection of American seamen in foreign 
countries, 


See also decision of July 7, 1928, A-23478. 

Answering your questions specifically you are advised that the 
appropriations for the relief of American seamen are not available 
for furnishing transportation to this country or to a foreign port 
of seamen of alien nationality who had been shipped upon an Ameri- 
can vessel at a foreign port. 


(A-55264) 
LOANS UNDER AGRICULTURAL MARKETING ACT—INTEREST 


Under section 8 (a) of the Agricultural Marketing Act of June 15, 1929, 46 
Stat. 11, providing that the rate of interest to be charged on a loan by 
the Government shall be a rate equal to the lowest rate of yield of any 
outstanding Government obligation except postal savings bonds, the rate 
of interest contemplated is a higher rate than 2% percent per annum, the 
rate provided for postal savings bonds. 

A resolution adopted by a Government agency stipulating that a loan will be 
made upon application when certain conditions are met, does not constitute 
a loan agreement within the meaning of the statute requiring the rate of 
interest on such loan to be fixed as of the time “the loan agreement is 
entered into.” The loan agreement is not entered into until such condi- 
tions have been met, the application is made and accepted and the definite 
amount of such loan is fixed and allocated. 


Comptroller General McCarl to the Governor of the Farm Credit Administra- 
tion, June 1, 1934: 


There is before this office for consideration the rate of interest 
chargeable on loan advances made by your Administration to the 
Cotton Growers Association, Oklahoma City, Okla., in the amount 
of $188,505.34 and to the Cotton Cooperative Association, Dallas, 
Tex., in the amount of $18,827.04, covered by vouchers 1494 and 1495, 
respectively, in the August 1933 accounts of A. L. Peterson, dis- 
bursing clerk, Farm Credit Administration. 

Section 8 (a) of the Agricultural Marketing Act of June 15, 1929, 
46 Stat. 11, under which apparently the loans were made, provides 
as follows: 


Loans to any cooperative association or stabilization corporation and advances 
for insurance purposes shall bear interest at a rate of interest per annum equal 
to the lowest rate of yield (to the nearest one-eighth of 1 per centum) of any 
Government obligation bearing a date of issue subsequent to April 6, 1917 
(except postal savings bonds), and outstanding at the time the loan agreement 
is entered into or the advance is made by the board, as certified by the Secretary 
of the Treasury to the board upon its request: * * *. 


The Federal Farm Board, on August 4, 1930, adopted a resolution 
recommending that the American Cotton Cooperative Association 
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should handle complications arising from the sale of certain cotton by 
the Oklahoma Cotton Growers Association, the Texas Cotton Cooper- 
ative Association, and the Southwestern Lrrigated Cotton Growers 
Association to Tata and Sons of Japan; that the board would, on 
the request of the American Cotton Cooperative Association, make 
arrangements for financing the transaction for the American Cotton 
Cooperative Association; that the Federal Farm Board, after the 
loss to the respective associations had been determined by the sale of 
the cotton involved, would, upon application, loan to the respective 
associations involved sums sufficient to meet their deficit on said 
transactions, said funds to be repayable in three equal annual install- 
ments due in 1, 2, and 3 years after the date of the advance, such 
advances to be represented by notes of the several associations payable 
to the Federal Farm Board; and that said loans would be made only 
upon presentation by the American Cotton Cooperative Association 
of full and complete accounting for the various transactions. 

At the time this resolution was passed, the rate of interest ap- 
plicable was that prescribed in section 8 (a) of the Agricultural 
Marketing Act of 1929, supra. This section of the act, however, 
was amended by section 54 of the Farm Credit Act of June 16, 
1933, 48 Stat. 257, et seq., to provide that loans to any cooperative 
association should bear interest at a rate not less than 3 percent per 
annum. By order entered June 20, 1933, amended August 2, 1933, 
the loan advances here in question were approved by the Farm 
Credit Administration, successor to the Federal Farm Board. The 
vouchers covering the advances provided for payment of interest 
at the rate of 13g percent per annum, rather than at the rate of 3 
percent as provided in the act of 1933, and carried the notation 
with reference to the rate of interest “August 4, 1930, date of 
loan agmt.” 

In explanation of the rate of interest, a memorandum from H. N. 
Weigandt, treasurer, under date of April 13, 1934, states that it 
was considered by the office of the treasurer of the Farm Credit 
Administration that the loans were approved August 4, 1930, and 
that while it is true that the approval of August 4, 1930, did not 
make commitments of any definite sums of money, it did make 
commitments of indefinite amounts. 

The basis for this conclusion is not understood. The original 
act of 1929, as well as the amendment of 1933, provides for a rate 
of interest to be fixed at the time the loan agreement is made. See 
in this connection 9 Comp. Gen. 120. The purported resolution of 
August 4, 1930, is not a loan agreement within the meaning of the 
law. Said resolution provided in specific terms that upon applica- 
tion, the board would loan to the respective associations such funds 

82108°—34——27 
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as represented actual losses to them. Instead of the “loan agree- 
ment ” the resolution must be considered merely as an announcement 
of the policy to be followed by the board in dealing with the situ- 
ation presented by the matter, and by its own terms made provision 
for the basis on which a loan agreement could be negotiated and 
made. 

Under such circumstances and under the facts appearing, it must 
be held that there was no loan agreement made in these cases until 
after the act of June 16, 1933, became effective, and that the rate of 
interest should be at the rate provided for under that act. 

Aside from the question of the date of the loan agreement in these 
cases, attention is invited to the recent case of the Baltimore Mail 
Steamship Company v. The United States, in the United States 
District Court of Maryland, L #4910, April 20, 1934, in which there 
was construed a provision of law practically the same as that con- 
tained in section 8 (a) of the Agricultural Marketing Act of 1929, 
that is to say, a rate of interest “ equal to the lowest rate of yield of 
any Government obligation bearing a date of issue subsequent to 
April 6, 1917 (except postal savings bonds)”, etc. The court held 
that the lowest rate of yield must be taken to mean the net return 
to the original subscriber or investor, that is to say, the cost to the 
Government of securing the money by issuing the securities, and 
that since postal savings bonds bearing a rate of interest of 2144 
percent per annum were specifically excluded by the law the apparent 
intent of the law was that a higher rate of interest than 214 percent 
was contemplated. If the same principle be applied to the present 
case, it is readily apparent that a higher rate of interest than 1% 
percent—probably at least 3 percent—should be charged on the ad- 
vances made on the loans here in question even if it should be con- 
sidered that the provisions in the original act of 1929 are for 
application. 

In view of the foregoing, it is requested the proper administrative 
action be taken for the fixing of a rate of interest as required by law 
on the loans in question. Meanwhile, credit for the advances made 
by the disbursing officers of your Administration will be suspended 
in the accounts until there is submitted evidence that the loan agree- 
ments covering such advances provide for a proper rate of interest 
as required by law. 


(A-55352) 
CLAIMS—ACT OF APRIL 10, 1923—DAMAGES—PERSONAL INJURIES 
The provisions of the act of April 10, 1928, 45 Stat. 413, apply only to such 


cases as may be presented to the General Accounting Office that from the 
standpoint of legal liability on the part of the Government or equities in 
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favor of the claimant are deserving of special consideration and which said 
office could cousider with a view of making allowance thereon but for the 
lack of any authorized previously enacted statutory law or appropriations 
made in pursuance of laws authorizing the payment of such claims. 

Claims for dam:ges resulting from personal injuries caused by torts or neg- 
ligence of Federal personnel or activities, are not fur reporting to the Con- 
gress under the provisions of the act of April 10, 1928, 45 Stat. 413. 


Decision by Comptroller General McCarl, June 1, 1934: 


There has been presented for consideration by this office under the 
act of April 10, 1928, 45 Stat. 413, the claim of W. T. Evans, 3716 
Evans Avenue, St. Louis, Mo., for $538 on account of medical treat- 
ment and damages alleged to have been due to personal injuries 
received by him on February 9, 1934, on Kingshighway Boulevard, 
St. Louis, Mo., when struck by Government Ford no. 7, operated by 
Inspector Mason of the Bureau of Industrial Alcohol, Treasury 
Department. 

It is reported that at the time of the accident, about 5 p.m., Mason 
was returning from duty at the Appleton Brewery & Ice Co. located 
at Old Appleton, Mo., and was driving north on Kingshighway Bou- 
levard at an estimated speed of 25 to 30 miles per hour, intending to 
proceed to his home to leave luggage before returning Government 
Ford no. 7 to the garage located at Eleventh and Walnut Streets; 
that in order to avoid colliding with an automobile immediately in 
front of him, which had stopped abruptly, Mason swerved to the 
right striking claimant, who was about to board a street car; and 
that thereafter Mason took claimant to Barnes Hospital where he 
was examined by Dr. Richardson. Dr. Richardson, when inter- 
viewed by an inspector of the Bureau of Industrial Alcohol, reported 
that: 


* * * he made a careful examination of Mr. Evans for injuries; that 
he found water on the left knee, that this could have been from some former 
injury or affliction, or it could have been from this injury; that there were no 
exiernal evidences of injury, except a very slight abrasion of the skin at the 
front of the left knee, just below the kneecap, and which he considered negligible, 
and not requiring treatment; that he found no indications of fractured bones 
or dislocation, and that Mr. Evans had control of his leg; that this left knee 
appeared to be sprained; that in his judgment it was not injured to the extent 
that it would result in any serious or permanent injury or disability; but that 
it was his judgment that it probably would prevent Mr. Evans from engaging 
in any work requiring him to be on his feet for about a month; that he did 
not deem a cast or any definite treatment required, and recommended to 
Mr. Evans that he go home, that he apply heat to this knee and keep it quiet 
and not use it for a time. He also stated that the only other injuries he could 
observe was a slight cut on the inside of the upper lip, appearing that the lip 
had been knocked against a tooth, and also a slight abrasion of the skin on 
the side of the jaw, but that neither was serious enough to need treatment. He 
further stated that he could not make a written or signed statement without 
the authority of Dr. Bradley, the Superintendent of the Hospital. He had only 
seen Mr. Evans on this one occasion. 


After the accident, Mason was taken to the mounted police station 
at Forest Park where he was booked on a charge of reckless driving 
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but was later released for the stated reason that there was no 
prosecution. 

There is some evidence that the claimant injured the same knee 
about a month prior to the accident. 

The claimant alleges actual damages in the sum of $38, itemized 
as follows: 


Examination ‘ ali a _-- $3.00 
De ccreteseenn ons maaan : ; ; 10. 00 
SOI beet ohh Soe So se ; 24. 00 
I I i caice cemmnnisinsintind aaa ‘ adios bd tierit 1. 00 
$38. 00 
Also, he claims additional damages in the sum of $500, itemized as 
follows: 


Total amount time lost__....__-____-_- vince ae 
" Cai a ieee ore ane oe _. 800.00 


$500. 00 


The claimant asserts that he was “Confined to bed for 3 weeks 
und another week up sitting around in chair and part time in bed 
until March 9, for 3 weeks after didn’t work much my knee was so 
sore couldn’t get around very well.” 

The act of April 10, 1928, referred to above, authorizes the Comp- 
troller General of the United States to report to the Congress with 
his recommendations thereon, claims, which in his judgment, contain 
such elements of legal liability or equity as to be deserving of con- 
sideration of the Congress. The provisions of the act apply only to 
such cases as may be presented to this office that from the standpoint 
of legal L'ability on the part of the Government or equities in favor 
of the claimant are deserving of special consideration and which 
this office could consider with a view of making allowance thereon 
but for the lack of any authorized previously enacted statutory 
law or appropriations made in pursuance of laws authorizing the 
payment of such claims. The instant claim does not come within 
either of the conditions precedent to its consideration under the pro- 
visions of the act, supra. 

Generally, the United States is not liable for injuries or damages 
to the person or property of an individual caused by torts or negli- 
gence of its officers or employees or by its authorized activities. The 
act of December 28, 1922, 42 Stat. 1066, authorizing the heads of 
departments “to consider, ascertain, adjust, and determine certain 
claims” on account of damages caused by the negligence of any 
officer or employee of the Government is an exception to the general 
rule. However, that act authorizes the adjustment of claims for 
property damage but not for claims on account of personal injury 
as here involved. (See 10 Comp. Gen. 175.) 
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Since Congress has provided certain affirmative relief in the case 
of damages due to negligence of Government officers or employees, 
it seems clear that there was no intention to afford relief under the 
act of April 10, 1928, on account of damages resulting from such 
causes, and, accordingly, the administrative request that the claim be 
submitted to the Congress under said act must be and is denied. 


(A-55534) 
CONTRACTS—INCREASED COSTS—SUSPENSION OF WORK 


Where contractor elected to begin construction work on a Government contract 
in anticipation of approval of the contract, and prior to receipt of notice to 
proceed with the work, it must bear any expenses incurred ‘incident to a sub- 
sequent suspension order issued before notice to proceed had been given, 

Decision by Comptroller General McCarl, June 5, 1934: 

Thomas Earle & Sons, Inc., requested April 23, 1934, review of 
that part of settlement no. 0323846, dated April 11, 1934, wherein was 
disallowed its claim for $1,146.15, as compensation for extra expenses 
alleged to have been incurred in connection with the construction of 
a steel bulkhead wharf at Chesapeake City, Md., under contract 
W-1108-—488, dated March 28, 1933, as a result of an order to stop all 
work on April 24, 1934, the work having been commenced prior to the 
receipt of formal notice to proceed. 

In its request for review, the claimant states: 

The statement contained in your letter in reference to our claim of $1,146.15 
is incorrect. The contract is dated March 28, 1933, and on that date we were 
advised in writing of the Chief of Engineers approval of the contract. The 
contract was completed when we delivered to the District Engineers Office the 
executed agreement with a satisfactory bond, 

Paragraph 3 of the specification gives the last date on which work can be 
started ani fixes the date of completion. It does not, however, say that work 
cannot be started at an earlier date, and at no time did the Eng neers Office 
advise us not to proceed with the work until April 24, 1933, when we were 
asked over the telephone by the District Engineer to suspend work under the 
contract. 

The facts appear to be as follows: 

On December 30, 1932, the Chief of Engineers, United States 
Army, advertised inviting proposals to be opened January 31, 1933, 
for the construction of a steel bulkhead wharf on the Chesapeake 
and Delaware Canal at Chesapeake City, Md. On March 28, 1933, 
a contract was entered into in which the claimant, for and in con- 
sideration of $24,709, agreed to complete the wharf, with the follow- 
ing provisions : 

This contract shall be subject to the written approval of the Division Engi- 


neer, United States Army, and shall not be binding until so approved. 
* * ™ * * 7 - 
The work shall be commenced within 30 calendar days after date of receipt 
by contractor of notice to proceed, and shall be completed within 90 calendar 
days after said receipt of notice to proceed. 
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It appears that the Chief of Engineers approved the contract 
May 22, 1933, and that the contractor received notice to proceed 
May 27, 1933. Hence, the work was due for completion August 25, 
1933. 

It appears, also, that the contractor requested permission to pro- 
ceed with the work prior to approval of the contract and the receipt 
of notice to proceed, and that it was informed that if work was 
begun, it did so at its own risk. The contractor did begin work prior 
to receipt of notice to proceed and was ordered to suspend its opera- 
tions April 24, 1933. 

On September 30, 1933, the contractor submitted its claim as 
follows: 


Construction and backfilling of Steel Bulkhead Wharf, Chesapeake City, 
Maryland 


Tow—Pile driver from Chesapeake City to Delaw are City—May 20 
i Derrick boat ‘ May 1 
eae Pile driver “ Delaware City to Chesapeake City—June 6 
‘ Derrick boat “ —June 1 
Hauling—Power shov elfrom Chesapeake City to Wilmington, Del- - -- 
‘* Newport to Chesapeake City, Del 
Day time—Pile driver #1— April 26 to May 20—21 day s @ $20.00. 
“« « —Derrick boat #5— “9 “ 3—5§ “ @ 30.00. 
> ‘ —Deck Lighter Helen— “ 26“ ‘“ 27—32 “ @_ 5.00. 
iscsi of materials on cars at Wilmington, Delaware 


Labor: 
eee s Services—April 26 to June 8rd—5% weeks @ = .00_ 
oisting Engineer— 4 days @ 7.00. 
Fireman— 4 moving plant @ 4.80. 
Shovel Operator— 2 ‘* moving shovel @ 6.00. 12. 00 


“162. 06 
Compensation & Public Liability, 7.645. -_-_---- 12. 38 


174. 44 
General Overhead on Labor, 10%-----.-..---------- pe 17. 44 


191. 88 
942. 92 


1, 134. 80 
Bond, 1% the bt es erpenrsiete 11. 35 


1, 146. 15 


The contract, supra, specifically provides that it was subject to the 
written approval of the Division Engineer, United States Army, and 
that the Government reserved the right to direct when the work 
should be commenced. Therefore, if the contractor elected to begin 
the work in anticipation of approval of the contract and prior to 
receipt of notification to proceed with the work, it must bear any ex- 
penses incident to a subsequent suspension order issued before notice 
to proceed had been given. 

Upon review the disallowance must be and is sustained. 
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(A-52844) 


CLASSIFICATION OF EMERGENCY EMPLOYEES—INCREASE IN 
COMPENSATION 


Where emergency positions were originally administratively classified to an 
appropriate grade but the employees were given a net salary rate represent- 
ing the claussificution rate less 15 percent, in putting into effect Executive 
Order No. 6440 of November 18, 1933, the employees may be given the clas- 
sification rate less 10 percent notwithstanding there results an increase of 
as much as one step in the corresponding salary grade. 


Comptroller General McCarl to the Secretary of Commerce, June 7, 1934: 


There has been received your letter of May 19, 1934, as follows: 


In compliance with your decision of February 20, 1934 (A-52844), which 
held that the provisions of Executive Order No. 6440 are applicable to positions 
in the field service paid from emergency allotments of a character which, if 
in the regular service, would be subject to classification under the Classifica- 
tion Act, as amended, certain field positions in the Coast and Geodetic Survey, 
the salaries of which are paid from funds allotted from the National Industrial 
Recovery Administration, have been allocated in the salary range $2,000-$2,600. 
Occupants of these positions have been paid a net cash compensation rate 
of $1,700 per annum (shown on the pay roll as the amount earned). This 
amount was fixed on the basis of $2,000 per annum gross less 15% (not shown 
on the pay roll) to bring the net compensation of these employees in accord 
with the net compensation paid to incumbents of permanent positions in the 
bureau and thereby establish uniformity of pay for employees performing 
like duties. 

In effecting the adjustment of the original salary rate ($1,700) with the 
range to which the position has been allocated ($2,000—-$2,600), in accordance 
with your decision of March 17, 1934 (A-52724), what should be considered 
the salary step which may not be equaled or exceeded? Is it the salary step 
of $100 in the $2,000—-$2,600 range in which the position is allocated, or the $60 
step of the $1,630-$1,980 range in which the original $1,700 salary would fall? 
What gross salary from which the 10% deduction is to be made should be 
shown on the pay roll? 


It is understood that prior to February 1, 1934, effective date of 
section 21 of the act of March 28, 1934, 48 Stat. 521, adjusting the 
percentage reduction of compensation from 15 to 10, these field 
positions had been originally administratively allocated to the field 
grade or salary range from $2,000 to $2,600 per annum, but that, as 
the positions were emergency, instead of showing the salary rate as 
$2,000 less a 15 percent reduction only the net salary paid, $1,700 
per annum was shown, and that it is now proposed to put into effect 
the provisions of Executive Order No. 6440 of November 18, 1933, 
which requires the fixing of a classification rate from which the 
applicable percentage reduction is required to be shown, at the pres- 
ent time 10 percent. 

In other words, there is involved the question whether in putting 
into effect said Executive Order No. 6440 and the applicable deci- 
sions of this office, particularly the cited decision of March 17, 1934, 
13 Comp. Gen. 243, these employees may now be paid $2,000 per 
annum less 10 percent thereof or $1,800 instead of $1,700 as hereto- 
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fore even though the increase of $100 is the equivalent of one salary 
step for the grade in which the positions were administratively 
allocated. 

If the Executive order had been put into effect prior to February 
1, 1934, as it should have been, there is no question but that the gross 
rate of these employees would have been stated as $2,000 per annum 
less the 15 percent reduction and the net rate would have been the 
same as was paid, to wit, $1,700 per annum and that effective Feb- 
ruary 1, 1934, the employees would have had restored to them 5 
percent or $100 per annum by operation of section 21 of the act of 
March 28, 1934, making their net rate $1,800 per annum. 

You are advised therefore, that in now putting into effect Execu- 
tive Order No. 6440 of November 18, 1933, there should be stated on 
the rolls a gross salary rate of $2,000 per annum for these employees 
from which 10 percent deduction should be shown making the net 
salary rate payable thereafter $1,800 per annum. However, there 
is no authority for the restoration of the 5 percent retroactively. 
(See decision of Apr. 10, 1934, A-54788, 13 Comp. Gen. 272.) 


(A-54740) 


COMPENSATION—PERCENTAGE REDUCTION—REFUND 


Five percent restoration of compensation for periods subsequent to February 
1, 1934, may be granted (1) to employees whose gross rutes were reduced 
15 percent contemporaneously with classification under Executive Order 
No, 6440, of November 18, 1933; (2) employees transferred from regular 
classified positions to emergency positions without change in grade or 
compensation or substantial change in duties; (3) employees whose emer- 
gency positions were classified prior to February 1, 1934, as an administra- 
tive policy who were paid a gross rate less 15 percent; (4) employees 
whose emergency positions upon classification under the Executive order 
were placed in a higher or lower grade than previously, if their gross rate 
was reduced 15 percent prior to February 1, 1934; and (5) employees 
whose emergency positions were not classified prior to February 1, 1934, 
but were classified under the Executive order, if 15 percent was deducted 
from the gross compensation prior to February 1, 1934. 

Five percent restoration of compensation for periods subsequent to February 
1, 1934, miay not be granted to any employee whose gross compensation 
was not reduced 15 percent. 


Comptroller General McCarl to the Secretary of Agriculture, June 7, 1934: 
There has been received your letter of May 21, 1934, as follows: 


In letter to yourself of May 10 in the matter of Senator Walsh’s inquiry of 
your office as to the facts in the case of R. C. Hills, one of our former employ- 
ees, the Department after furnishing the information called for stated that 
there were before it a number of questions as to the 5-percent pay cut restora- 
tion under the provisions in the Independent Offices Appropriation Act for 
1935 which we planned to submit to you in the near future. It is the purpose 
of the present communication to present these questions. All relate to posi- 
tions payable from N.I.R.A. funds alloted to the Department. 

1, Where employees hitherto paid at gross rates were cut 15 percent contem- 
poraneously with classifiication under Executive Order No. 6440 of November 
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18, 1933, may they receive the 5-percent restoration for the periods subsequent 
to February 1, 1934, for which a deduction of 15 percent wus made from their 
compensation 7 

2. Certain employees were tranferred from classified positions under reg- 
ular funds in this or other Federal branches to positions payable from the 
N.LR.A. allotments without change in grade or compensation or substantial 
chanze in duties. The prior 15-percent reduction was continued. They have 
not been reclassified uuder te President's Order on the supposition that this was 
not required. Some of these transiers were made before aud some after 
November 18, 1933. Muay these employees receive the 5-percent restorat.on? 

3. Certain employees directly appointed to positious under the emergency 
funds were classified at appointment under the Classification Act and puid at 
gross rates less the 15-percent reduction, This was done is a matter of Depart- 
ment policy before November 18. 1983, in compliance with Lxecutive Order No, 
6140 ufter that date. As in case 2 above, thuse who were appointed and classi- 
fied betore November 18, were not reclassilied. May this latter cluss receive the 
5-percent restoration ¢ 

4. Certain employees were appointed at rates which were approximately 
but net exactly 85 percent of tue gross rate deemed properly payable. This 
Was the iutention of the Department and the understanding with the appointee; 
but the appointments did not hame a gross raie aud a percentage aeduciion. 
They were in torm absolute appointments at the rates stated. Some of the 
positions were within the classification grades, others were cooperative posi- 
tions of the “agent” type Where the scale of pay varied to meet the rates iu 
cooperating States. Some of these appointments were made before, some after 
November 18, 1933. May there be a 5-percent restoration in these cases? 

5. Frum the pay of tue employees in the last paragraph a turther deduction 
of 15 perceut was made subsequent to and on account of Executive Order No. 
6440 of November 18. This was less a determination of their rights than a 
meusure of perhaps extreme precaution. The project officers by whom the 
action was initiated feared that the rates in the original appointments, despite 
tie Department's intention, wou.d be regarded as gross rather than net. 
Irrespective of your decision of question 4 above may this additional 15-percent 
deduction wade pursuant to Executive Order No. 6440 be refunded to the em- 
ployees? I not, may there be a prospective return to the prior rate without 
contravention of the antipromotion law? 

6G. Certain employees who had been classified and who were receiving 85 
percent of their gross classification rate were upon reclassification pursuant 
to Executive Order No. 6440 placed in a higher grade but were either paid no 
more than before on account of the antipromotion provision in the Economy Act 
or were advanced but one step in their grade, under your decision. May these 
employees receive the 5-percent restoration? 

7. Certain classes of positions typified by hunters paid from the appropriation 
for control of predatory animals, Bureau of Biological Survey, have never been 
classified with respect to the regular funds, This was because none of the posi- 
tions described in the Classification Act bore any analogy whatever to this 
emp.oyment, A simiiar obstacie existed as to their classification under Execu- 
tive Order No. 6440, and the employees were never classified thereunder, At 
appoiutment, however, they were reduced by the customary 15 percent. May 
these employees receive a 5-percent restoration’? 

8. Ce:tain “ foremen” appoiitments, e.g., foremen of the hunters mentioned 
in the preceding paragraph were not originally deemed susceptible of classifica- 
tion, but this judgment was reversed on the discovery of analogy between these 
and other itcoremen positions in N.LR.A. woik, and classifications, effective 
March 1, 1934, were made under the Executive Order. The appointments were 
at the gross rate less 15 percent. May these employees receive a 5-percent 
restoration for t!e month of February? 

Your eurly consideration and decision of these questions is solicited in view 
of their relation to current pay rolls. 


In decision of April 10, 1934, 13 Comp. Gen. 272, it is held as 
follows: 


The portion quoted from section 21 of said act of March 28, 1934, can have 
no upplication to employees whose compensation was or is. not adjusted pur- 
suant to the terms of sections 2 and 8 of the act of March 20, 1933, 48 Stat. 
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12, of which it constitutes an amendment. Therefore, if the salaries of em- 
ployees in emergency agencies were not adjusted effective prior to April 1, 
1934, pursuant to Executive Order No, 6440, dated November 18, 1933, as 
extended to other emergency agencies by Executive Order No, 6554, dated Janu- 
ary 10, 1934, so as to provide a fixed salary less a percentage reduction to 
correspond with the percentage reduction provided for under sections 2 and 3 
of the act of March 20, 1933, supra, as amended, there is no basis or authority 
under which said employees may be paid either five percent or any other 
amount of compensation in addition to that already received for the period 
February 1 to March 31, 1934, inclusive, or for any period prior to the effec- 
tive date of administrative action under the executive orders. In other words, 
the provision in the act of March 28, 1934, reducing from 15 to 10, effective 
February 1, 1934, the percentage reduction from certain salaries, has no effect 
whatever on sularies paid for February and March 1934 from which the 15 
percent reduction was not actually made and indicated on the rolls. 


Accordingly, questions 1, 2, and 3 are answered in the affirmative. 

Question 4 is answered in the negative. 

The facts as to the compensation of the employees mentioned in 
question 5 are not clear. The question seems to relate to employees 
with respect to whom it is said their salaries were originally fixed 
approximately 15 percent of what it was thought they should be, 
and that in adjusting the salaries of these employees under the Ex- 
ecutive order of November 18, 1933, they were simply fixed at 15 
percent less than what they had been theretofore. If these are the 
facts, the reduced salary rate administratively fixed must be regarded 
as having been the legal salary rate for the position. But, in any 
event, there is no authority under existing law for refunding the 
amount by which these salaries were reduced in making adjustments 
under the Executive order of November 18, 1933, nor for restoring 
such salary rates prospectively to what they were before such ad- 
justments were made under said Executive order. 

If there was no deduction of the 15 percent made from the total 
compensation fixed in the lower grade and indicated on the rolls 
relative to the employees mentioned in. question 6, there is no au- 
thority to pay an additional 5 percent, but if the 15 percent deduc- 
tion was actually made from the total compensation fixed in the 
lower grade and indicated on the rolls, restoration of 5 percent is 
authorized. 

If the employees mentioned in questions 7 and 8 were in the serv- 
ice prior to April 1, 1933, the effective date of the act requiring the 
15 percent deduction, and their total rates of compensation were 
actually reduced by 15 percent effective April 1, 1933, solely by 
reason of said statutory provision, restoration of the 5 percent is 
authorized. 


(A-55890) 
COMPENSATION—INCREASE IN SCHEDULED RATES 


The prohibition against increasing fixed schedule of compensation rates 
effective June 30, 1932 (section 7, act of March 3, 1933, 47 Stat. 1515), does 
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not require a comparison with a schedule of rates for positions in existence 
five yeurs ago, but which were not in existence on June 30, 1932 (12 Comp. 
Gen. 254 distinguished), 


Comptroller General McCarl to the Secretary of the Interior, June 7, 1934: 


There has been received your letter of May 28, 1934, as follows: 


I am sending for your consideration and ruling a letter just received from 
the General Manager of the Alaska Railroad concerning rates which he now 
proposes to pay for cooks and bakers. No schedule for cooks and bakers was 
in effect on June 30, 1932, innsmuch as the Railroad was not operating mess- 
houses and bourding cars at that time. I consider the schedule of rates which 
he proposes to establish as an initial schedule, and that it is not necessary to 
make a comparison with the rates of five years ago. However, in order that 
the General Manager may feel safe in going ahead on this basis, I would like 
to have your confirmation of this. 


The letter to you from the general manager of the Alaska 
Railroad, dated May 9, 1934, is as follows: 


Contract I-8arr-—G38, Northern Commercial Company, for the Operation of 
Mess Houses, Sale of Commissary Supplies to Employees, and Rental of Build- 
ings, expires May 31, 1934. Bids were received for the operation of these 
facilities and rent»l of buildings after the expiration of the contract; but 
after reviewing the bids I decided that The Alaska Railroad, owing to its 
purchasing facilities, could handle this more economically itseif than by con- 
tract. and have accordingly planned to take over the work beginning June 
1, 1934. 

Temporary positions will be established for mess house and commissary help 
to carry on the work till June 30. 1934, wnd Presidential authority will be 
requeste for establishment of necessary permanent positions after that date. 

When The Alaska Railroad operated the mess houses and bourding cars for 
eniployees five yeurs ogo, our wage schedule provided rates for cooks from 
$105 to $150 with board, per month. The higher rates were for cooks on large 
gangs on which there was a timekeeper in charge of the mess house who ordered 
supplies, took inventory, made collections or charges for meals, and took care 
of other necessary cler'cal work. Under present plans, it is intended that all 
the cooks do this work in addition to their other duties. For this reason I 
ain establishing rates for cooks from $110 to $165 with board, per month; which 
is higher than previous'y established by the Railroad. The salary paid for each 
position will be based on the number of men in the gang, class of mess house 
or boarding car used, and the amount of mess house help furnished to the 
cook, in accordance with an established schedule; the rates being as follows: 


Ist Class Cock $165 and board, per month 
2nd Class Cook ideals ih . 155 and board, per month 
8rd Class Cook é ae 145 and board, per month 
4th Class Cook 135 and board, per month 
Sth Class Cook Hatt tibia 125 and board, per month 
6th Class Cook ‘ 120 and board, per month 
7th Class Cook 110 and board, per month 


Cooks were not rated by class under previous wage schedules, and no doubt 
higher rates would have been established since 1929 if the Railroad had been 
operating the mess houses, 

The same situation exists in regard to bakers. It is planned to increase their 
duties. The number of waiters in gangs will be reduced below the number 
previously allowed and no second cook will be employed, but the baker will 
have to assist with meals, or prepare meals for transients during the night. 
Previous rates for bakers were $85 to $125 and board, per month; and the 
new rates will be $110 to $145 and board, per month. 

Considering the added duties of the cook and baker, will you kindly advise 
if the establishment of rates higher than $150 for cooks, and $125 for bakers, 
is prohibited by the Economy Act as amended, or other statutes or regulations? 

As this information is desired at an early date, a reply by wire is respect- 
fully requested. 
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In decision of August 17, 19382, 12 Comp. Gen. 254, 255, it was 
stated : 





* * * The effect of this restriction [section 202 of the Economy Act, 
superseded for the current fiscal year by section 7 of the act of March 3, 1933, 
47 Stat. 1515, prohibiting administrative promotions] is that salary rates as 
of June 30, 1982, for any class of positions, either permanent temporary, 
emergency, or seasonal, may not be increased during the fiscal year 1933, 
[1234] regardless of whether the particular pos.tion involved was or was not 
occupied on June 30, 1932. 













It is understood, however, that the positions in question were 
actually not in existence on June 30, 1932, similar positions previ- 
ously existing having been terminated or discontinued 5 years ago, 
the work having been under contract in the interval. On the basis 
of these facts, the quoted rule would not be applicable to require 
comparison of the schedule of rates now proposed with those of 
5 years ago for somewhat similar duties. You are advised, therefore, 
that adoption of the schedule of rates proposed will not constitute 
an administrative promotion within the meaning of section 7 of the 
act of March 3, 1933, 47 Stat. 1515. 








(A-54174) 
RETIRED EMPLOYEES SERVING AS MAIL MESSENGERS 



























= 


Section 7 of the Civil Retirement Act, amended by the act of May 29, 1930, 
46 Stat. 474, and section 8 (a) of the act of June 16, 1933, 48 Stat. 305, 
prohibiting reemployment of retired personnel, do not prohibit a retired 
employee from entering into a contract for performance of mail messenger 

service. 


eo General McCarl to the Administrator of Veterans’ Affairs, June 
,» 1934: 


There has been received your letter of May 5, 1934, as follows: 


Reference is made to your decision (A—54174, April 9, 1934) addressed to me 
in which you answer in the negative the qucstion of whether a Civil Service 
annuitant would be required to give ap his anuily upon being awarded a con- 
tract for star route mail service in the Post Office Department. Your decision 
states: 

“ There is lacking in the arrangement between the contractor and the Govern- 
ment the essential elements of an employment or position in the Federal Serv- 
ice as those terms are ordinarily understood and applied, such as an oath of 
cffice,” et cetera. 

In this connection your attention is invited to the notation in Section 30, 
Postal Laws and Regulations 1932 that mail contractors, subcontractors, car- 
riers, mail messengers, and other persons concerned in the transportation of 
the mails, except employees of ra’lroads and steamboats, must take the special 
oath prescribed by 5 U.S. Code 365, which is: 

“T, A. B., do solemnly swear (or affism) that I will faithfully perform all 
the duties required of me and abstain from everything forbidden by the laws 
in relation to the establishment of post offices and post roads within the United 
States: und that I will honestly and truly account for and pay over any money 
belonging to the said United States which may come into my possession or 
control; and I also further swear (or affirm) that I will support the Constitu- 
tion of the United States; so help me God.” 
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A question has also been raised as to whether a Civil Service annuitant could 
continue to draw his annuity while performing the duties of a muil messenger 
in the Post Office Department. In this connection there has been noted your 
decisions addressed to the Postmaster General dated August 14, 1931, ond De- 
cember 23, 1931, respectively, both numbered A-4768 and A-37S98. The first 
decision states in part: 

“As appears from your letter of July 24, 1931, the practice grew up to let 
contracts for mail messenger service as a result of competition and to permit 
them to continue in existence until the Government discharged the messcnzer 
or he had resigned after giving appropriate netice; that is. it was not appar- 
ently considered that the act of March 3, 1887, was intended to be limited by 
the above-quoted terms of the act of June 8, 1872, and this practice has 
apparently continued for a period of approximately 40 years. The messenger 
service is mere in the neture of employment of perscnal services than of for 
contracting for ‘carrying of the mail’ and probably should be legislatively 
broucht on the basis of appointment of an employee rather than by coltract- 
ing as is now «dcne. 

“In view of the facts no cbjection will be made to the continuance of the 
existing procedure in the matter of contracting with or employing mail mes- 
sengers,” 

Your consideration of these questicns is respectfully requested. 

The act of March 3, 1887, 24 Stat. 492, provides as follows: 

That the Postmaster General be, and he is hereby, authorized to employ such 
mail-luessenger service as may be necessary for the carriage of the mails in 
connection with railroad and steamboat service, transfer service between 
depots, over bridges or ferries, between pest offices, post offices and branch 
offices. or stations, in cases where by the liws and regulations of the Dost 
Otlice Department, railroad companies, steamboat companies, and the masters 


of vessels are not required to deliver into and take from the post offices the 
mails carried on their lines or vessels. 


As stated in the decision of December 23, 1931, cited in your 
letter, employment of persons for mail-messenger service unde 
authority of this statute has heen on a contract basis as distinguished 
from a personal-service basis. See sections 1768-1779, Postal Laws 
and Regulations, 1982. The fact that the postal regulations require 
the contractor for mail-messenger service, as well as contractors for 
other mail-carrying service, to take the special oath prescribed by 
Title V, section 365, United States Code, quoted in your letter, 
which is not the regular oath of office prescribed by statute for 
officers and employees of the Government, does not alone so alter 
the character of the contract as to constitute the contractors em- 
ployees of the Government within the meaning of Section 7 of the 
Civil Retirement Act, amended by the act of May 29, 1930, 46 Stat. 
474, and Section 8 (a) of the act of June 16, 1933, 48 Stat. 305, pro- 
hibiting reemployment of retired employees. 

You are advised therefore that the principle stated in decision of 
April 9, 1934, 13 Comp. Gen. 270, is applicable, also, to retired em- 
ployees of the Government entering into cantracts for performance 
of mail-messenger service. 
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COMPENSATION—PERCENTAGE REDUCTION—REFUND 


The administrative office may prepare pay rolls fur payment directly to em- 
ployees who may have been in a nonpay status on March 31, 19384, but who 
remained available for duty thereafter, of one-third of the percentage 
deductions made from their compensation for periods of service during 
February and March 1934 which should be forwarded to the General 
Accounting Office for preaudit. 


Comptroller General McCarl to the Secretary of Agriculture, June 8, 1934: 


There has been received your letter of May 29, 1934, as follows: 


In the last paragraph of Section 1 of your circular letter (A—42691, A-43276) 
dated April 5, 1934, regarding “ Claims for Portion of Statutory Compensation 
Deductions for February and March 1934,” you stated that “Any questions 
with respect to the rights of a particular group of former employees siiould be 
submitted for decision promptly to avoid unnecessary work in giving atten- 
tion to claims that may not be allowed.” Accordingly, I am hereby submitting 
for your consideration such a question, which has arisen in regurd to a very 
large group of emergency personnel temporarily employed by this Department 
during a period which includes the months of February and March 1934 from 
whose base compensation for services rendered during February, and in some 
instances during the period March 1 to 15, inclusive, a deduction of 15 percent 
was made. 

In connection with the various crop reduction and control campaigns con- 
ducted under the provisions of the Agricultural Adjustment Act of May 12, 
1933, by the Extension Service in cooperation with the State Agricultural Col- 
leges (the required funds having been transferred by the Agricu!tural Adjust- 
ment Administration for the purpose), it has been necessary to employ tem- 
porarily committeemen, stenographers, typists, clerks, comptometer operators, 
and others in the offices of the State Extension Directors and County Agri- 
cultural Agents, not only during the campaigns but for extended subsequent 
periods in checking acreages, recording and computing results, and collateral 
work. These temporary emergency employees do not receive formal appoint- 
ments. They are employed under letters of authorization drawn to cover defi- 
nite pericds (in the instant case 8 months from November 1, 1933, to June 30, 
1934) issued to the State Directors of Extension Work at fixed per diem rates 
and are paid for days actually employed on the basis of Certificates of Service 
(copy attached) prepared monthly and checked and approved by the State 
Directors. Checks drawn in payment for services are mailed in groups to the 
State Directors for record and distribution, either direct to payees or through 
the County Agents initially responsible for the employments. 

No accurate count of the number of employees involved in this group during 
February and March 1934 has as yet been attemyted, but it is known to be not 
less than 30,000 and probably not more than 40,000. It is possible that not all 
who were on the rolls during the period February 1-28 were also on the rolls 
during the period March 1-31, and vice versa, but the personnel varies little 
from month to month during the campaigns, which under existing allotments 
of funds. extend to June 30, 1934. 

This is in no sense itinerant labor, the services being rendered by permanent 
residents of the town or country where employed, the Committeemen, for 
example, being representative farmers, sharecroppers, and land owners in the 
immediate localities covered by a specific campaign. It naturally follows 
that there is only the remotest chance of nondelivery of checks drawn in pay- 
ment of this class of services. 

Service certificates have been and are being received currently covering the 
work performed by these employees during the months of February and March 
and from these certificates pay rolls have been and are being prepared, in the 
bureau accounting office in Washington, at the established base per diem rates 
shown On the certificates less the 10 percent statutory compensation deduc- 
tion fixed by Section 21 (a), Title IT, of the Act of March 28, 1934, Public 141, 
72d Congress. These March pay rolls have been aud are being paid by the 
Disbursing Clerk of the Department for the net amounts due the employees 
on this basis. 
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Your circular letter dated March 30, 1934 (A-42691, A-43276), instructs that 
supplemental pay rolls be “ prepared promptly for all employees in the serv- 
ice on March 31, 1934. who are eutitled to payment of a portion of the statu- 
tory compensation deduction for any period during February and March 1934.” 
This is modified in supplement dated April 5, 1934, by the stutement that the 
procedure prescribed is for application “only in the case of employees who 
were on the rolls March 31, 1934, and from whose compensation the deduction 
of 15 percent was shown on the pay rolls or vouchers for those months.” 

From the foregoing it will be understood that the groups of employees re- 
ferred to are in employment status closely similar to those to whom the De- 
partment issues formal appointments on a “ w.a.e.” basis, the main difference 
being that because of the impracticability of issuing such a large volume of 
appointments the Department elected to make the employments under Letters 
of Authorization which will remain active until June 30, 1934. 

The question submitted is whether or not under the instructions referred 
to, the bureau accounting office in Washington is authorized at this time, and 
as the conditions of current work of the office permit, to prepare for those 
employees of the group herein described, who appear on the pay rolls for 
February and/or for March 1934 (regardless of whether, they actually worked 
on the calendar day March 31, 1934), supplemental pay rolis covering 5 per- 
cent of their gross compensation for the month of February 1934, and in 
some instances the period March 1 to 15, inclusive, using as a basis the original 
signed certificates of service and incidental pay rolls covering the muuths 
of February and March, 1934, While the preparation of such supplemental 
pay rolls for so great a number of employees is a huge task that will require 
a month or six weeks for its accomplishment, it is small when compared to 
the work involved in handling between 30,000 and 40,000 individual claims, 
Bearing in mind that the individual employees had nothing whatever to do 
with keeping, preparing or rendering time reports, service certificates or pay 
rolls for the services performed by them in February or March, it appeurs 
certain that if they are required to submit individual claims, the restoration 
due them under the law will drag along for months, or possibly years, leaving 
salary payment and allotment records for States, Counties and Commodities 
incomplete and the availability of unexpended funds for other purposes ques- 
tionable because of the great number of potential claims outstanding. 


It is understood that while the employees in question may have 
been in a nonpay status on March 31, 1934, they were then available 
for service and actually may have rendered service subsequent there- 
to. Hence, the service of the employees may be regarded as not hav- 
ing been finally terminated prior to March 31, 1934, within the 
meaning of the circular letters of this office cited in your letter, but 
as in a state of suspension on that date and the employees may be 
regarded as having been in a nonpay status only on March 31, 1934. 
See question and answer (1), decision of April 13, 1934, A-54798. 

On this basis therefore the administrative office may prepare pay 
rolls for payment directly to these employees of one-third of the 
percentage deductions made from their compensation for the periods 
of service during February and March 1934 which should be for- 
warded to this office for preaudit. 


(A-54807) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS 


There will be available for granting administrative promotions during the 
fiscal year 1935 under the provisions of section 24 of the act of March 28, 
1934, 48 Stat. 523, savings representing the difference between the tvtal 
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amount appropriated or apportioned for personal services for a particular 
offive or activiiy and the amount necessary to puy the salaries for an 
entire year of all pos.tions Whether flied or vacant July 1, 1934; also 
Savings from noutilling of vacancies if impounding be waived by the Presi- 
dent and from reduct.ons in compensation and absences without pay. In 
deterianing to What extent pioletious Way be Inade ivom such saviuags the 
availability is to be considered on an annual basis, that is, promotions 
ure not authorized to such an extent that the entire commitments at any 
one time would, when considered on an annual basis, exceed the total 
ai.ount uppropriated or apportioned for the particular service for the 
entire fiscal year. 


Comptroller General McCarl to the Secretary of the Navy, June 9, 1934: 


Further reference is made to questions 8 and 9 in your letter of 
April 6, 1934, as follows: 


8. Your decision of July 12, 1932 (12 Comp. Gen. 20), to the Secretary of the 
Navy, heid that the administrative reallocation of a fieid position under the 
terms of Section 2 of the Broukhurt Saiary Act of Ju_y 8, 1¥4U, is exciusively 
Willin adiuunistrative control, aud any such reallocacviou bused ou substantially 
the sue duties and responsibilities as of June 30, 1932, which would increase 
the salary rate of the employee, must be considered as au auministracive pro- 
motion und prohibited during tie fiscal year 1933 under the terms of Section 202 
of the Furst Kcouomy Act or June 80, 1932. This provision of law was coutinued 
in iull iorce and effect during the fiscal year 1934 by Section 7 of the Second 
Ecouuomy Act of March 3, 193%, and during the fiscal year 1935 by Section 24 of 
the Inuependent Offices Appropriation Act of March 28, 10384. 

It is provided in Section 24 of the latter Act as foilows: 

“ No part of the appropriations made during the second session of the Seventy- 
third Coiugress shall be used to pay any increase in salury of any officer or 
euiployee of the United States Government or tue municipal government of the 
District of Columbia by reason of the reallocation of the position of such 
officer or employee to a higher grade after June 30, 1082, by the Persouuel 
Ciassification Board or the Civil Service Commission, and salaries paid accord- 
ingly shall be payment in fu.l.” 

Section 24 of the latter Act also provides that— 

“ Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the 
first proviso thereof a colon and tue following: ‘ provided further, That admin- 
istrutive promotions may be wade during the fiscal year 1935 to the exteut that 
funds are available therefor, on an anuual basis, from savings made in the 
aluvunts apportioned for personal services from the applicable uppropriations 
for the fiscal year 1935.’” 

In view of the last quoted provision of law, may the Department reallocate 
positions in Group IV (b) and other positions of similur character during 
the fiscal year 1935, provided there ure funds available, on an annual basis, 
from suvings made in the amounts apportioned for personal services from 
the applicable appropriations for that fiscal year? 

9. Under the provisions of the amended Section 7, above quoted, may per 
diem laborer (Group 1), helpers and apprentices (Group IL), mechanics 
(Group 111), and supervisory mechanics (Group IVa), in the Field service 
of the Department within and without the continental limits of the United 
States and per diem and native and oriental employees outside of the con- 
tinental limits of the United States, performing service similar to that per- 
formed by Group IV (b) employees, be administratively promoted, within the 
puy range of their respective trades and occupations as fixed in the Schedule 
of Wages, under the provisions of Section 247 Apprentices ure eligible for 
promotion from a lower to a higher class only upon completion of the required 
course of instructicn and training. In view of the provisions of the Economy 
Act of June 30, 1932, as amended, prohibiting administrative promotions, 
apprentices have not been advanced from class to Class, although their pre- 
scribed course of training has been uninterrupted, Employees in Groups I, 
Il, II], and IV (a) are not paid from “amounts apportioned for personal 
services”, but native and oriental employees performing service similar to 
that performed by Group IV (b) employees are included in the limitations 
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on pay of Group IV (b) employees in the several appropriations in the 
Naval Act and paid from the amounts so limited. 


The purpose and intent of that portion of section 24 of the act 
of March 28, 1934, 48 Stat. 522, amending section 7 of the act of 
March 3, 1933, 47 Stat. 1515, appears to be to permit the use of 
1935 appropriations exclusively available for salary payments, or 
administratively apportioned for salary payments on an annual 
basis from appropriation items available also for other purposes, 
by the use of any savings that may be made, on an annual basis, by 
administrative economies in the use of such annual personnel 
appropriations or annual administrative apportionments for 
personnel. 

Consequently, as a prerequisite to any such administrative pro- 
motions during the fiscal year 1935, there must be a showing of the 
amount specifically appropriated or apportioned for personal services 
for the particular office or activity involved, and a showing as to the 
amount thereof necessary to pay the salaries for an entire year of 
all positions, whether filled or vacant, existing on July 1, 1934. The 
difference, if any, between said two amounts may be regarded as a 
saving available for promotions within the meaning of the provision 
in question. Likewise, any savings resulting from the nonfilling of 
vacancies existing on July 1, 1934, or which may occur during the 
fiscal year, provided impounding thereof be waived by the President, 
and any savings resulting from reductions in salaries or from ab- 
sences without pay, whether voluntary or involuntary, will be availa- 
ble for such promotions. However, in determining to what extent 
promotions may be made from such savings, the availability is to be 
considered on an annual basis. For instance, if at the beginning 
of the second quarter there can be shown a saving in a particular 
office of $1,200 for the entire fiscal year, that entire amount may not 
be expended in promotions for the three remaining quarters by 
giving eight promotions of $200 each effective October 1, 1934. In 
other words, promotions are not authorized to such an extent that the 
entire commitments at any one time would, when considered on an 
annual basis, exceed the total amount appropriated or apportioned 
for the particular service for the entire fiscal year. 

Your questions are answered accordingly. 


(A-56084) 


TRANSPORTATION—CLASSIFICATION—PLASTER OF PARIS COPIES OR 
REPRODUCTIONS OF ARCHITECTS’ MODELS 


Articles described on bills of lading as medels, but found to have been in fact 
only plaster of Paris copies or reproductions of architects’ models, for 
82108°—-84———28 
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use in connection with the construction of public buildings, appear properly 
entitled to the rating provided in the Consolidated Freight Classification 
for “ Plaster, Staff or Cement Plaster Work, Architectural”, rather than 
to that for “ Models, N.O.1L.B.N,” 


Decision by Comptroller General McCarl, June 11, 1934: 


The Pennsylvania Railroad Co. has requested review of settlement 
T-8520414, January 17, 1933, wherein there was disallowed $16.07 in 
connection with its claim per bill 9.297.201 for charges for the trans- 
portation of a shipment from Washington, D.C., to Brooklyn, N.Y., 
under bill of lading T-134063, March 7, 1932, the shipment being 
described on the bill of lading as: 


1 Box Crate #8 Soffitt of Model #9 
1 Box Crate #9 part of Cresting, Model #9 
1 Box Crate #10 part of Cresting, Model #9 


The bill of lading bears also the stamped notation : 


Plaster molds and patterns 
Same as plaster Paris molds 


The carrier billed the charges on the basis of double the first-class 
rate, plus emergency charges of 2 cents per hundredweight and the 
disbursing officer, J. L. Summers, per voucher 279126, June 21, 1932, 
paid charges, on the basis of the third-class rate, plus emergency 
charges of 2 cents per hundredweight. The difference between the 
charges so claimed and the charges paid was $16.07. By letter dated 
December 5, 1932, the carrier requested allowance of the difference, 
or $16.07, stating: 


We wish to advise that upon investigation we find that these models are 
properly ratable at double first class as per Consolidated Freight Classification 
No. 6, Page 353, Item 8, at $1.58 per 100 Ibs. 


This claim for the difference was disallowed in the settlement of 
January 17, 1933, for the reason that— 


Item 5, page 354, C.F.C. No. 6, provides for plaster of Paris molds, 3rd class 
any quantity. The shipment was, in fact, plaster of Paris molds as per stamp 
placed on the bill of lading and subject to 3rd class instead of Double 1st class 
as claimed. 


In its request for review the carrier has stated— 


In reference to your notice of disallowance of $16.07 file 8520414 Jan. 17, 
1933, in connection with our bill 9.297.201, covering shipment of plaster molds 
and patterns from Washington, D.C., to Brooklyn, N.Y., under B/L 134063, 
would advise tht this case was referred to the Trunk Line Freight Inspection 
Bureau and they advise that 2nd-class rate should apply in accordance with 
Item 5, p. 443 of Consolidated Freight Classification #7. On this basis there 
is $1.87 due on basis of 1,560 Ibs. @ 67¢ plus 2¢ E.C., or $10.76 while amount 
of $8.89 was paid. 

The item referred to in Consolidated Freight Classification No. 7 
provides a rating of second class l.c.l. for “ plaster, staff, or cement 
plaster work, architectural ”, packed in barrels, boxes, or crates, and 
is identical with item 5, page 406, Consolidated Freight Classifica- 
tion No. 6, providing a like rating, which was in effect at the time 


the shipment here concerned moved. 
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The bill of lading covering this shipment was issued by the Treas- 
ury Department and in letter dated August 29, 1933, relative to 
the character of the articles shipped, the supervising architect stated : 


This office furnishes to the general contractor models of architectural orna- 
mentations of the building for his guidance and assistance in carrying out the 
work, the models being shipped on Government Bills of Lading to his sub- 
contractors, as designated by him. The carvers in stones and marbles use the 
model as a guide, without any further amplification thereof by this office and 
the m:unufacturers or ornamentations made of brass, bronze, terra cotta, etc., 
mike molds from the models, the ornaments being cast in these molds. The 
models furnished the contractors are made of Plaster Paris for temporary use 
and are destroyed when they have served their purpose. 

For a number of years this office has been placing on the bills of lading in 
addit’on to the description of the shipment given by the model contractor (con- 
signee) the following description: 


“ PLASTER MOLDS AND PATTERNS, SAME AS PLASTER PARIS MOLDS ” 


This terminology has been used in order that the shipments might not be classi- 
fied by the carriers as “ Statuary ”, which is usually of much greater value and 
of a permanent character. 

The ratings mentioned above are included in the following, pub- 


lished as indicated in Consolidated Freight Classification No. 6: 





Item | Page | og. . | West. 


353 | MopeE ts: 
- Anatomical, plaster or cement, packed in 
barrels or boxes 
- Road (highway models) in boxes 
. Models, N.O.1.B.N. in barrels or boxes - - - - 
354 | Mo ps: 
Plaster of Paris, packed in barrels, boxes, 


448 | Scu.prure or Statuary, N.O.I.B.N.: 
* Plaster or terra-cotta, packed in barrels or 





202 | Figures, ImMAGEs, OR ORNAMENTS, NOT 
STATUARY, N.O.LB.N.: 

’ China, clay, composition, concrete, 
earthenware, marble, plaster, stone- 
ware, terra-cotta, or wood: 

Packed in barrels or boxes, L.C.L 
406 | Plaster, Staff or Cement Plaster Work, Archi- 
tectural: 
Packed in barrels, boxes, or crates, L.C.L_ - 2 


The question of the classification rating applicable to shipments 
of articles such as these was considered by a former Comptroller 
of the Treasury in a decision of November 30, 1914 (Appeal No. 
24101), involving a bill of the Baltimore & Ohio Railroad Co. The 
shipments consisted of plaster models, transported from Washington, 
D.C., to Grafton, W.Va., Cambridge, Ohio, and Bedford, Ind. 
The carrier claimed charges on the basis of the double first-class rate 
as for models not otherwise indexed by name, which is the same 
rating and classification originally sought by the carrier here con- 
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cerned in connection with the instant shipment. The auditor for 
the Treasury Department had previously allowed charges on the 
basis of the third-class rate as for plaster molds in boxes. The 
former Comptroller of the Treasury in sustaining the action of the 
auditor, stated: 


The Auditor allowed 3d class, Official Classification No. 41, page 190, item 21 
(Plaster Molds in boxes), which appear to have been the character of the 
articles shipped, basing his action upon statements obtained from the manu- 
facturers (sculptors) aud from experts in the office of the Supervising Architect 
of the Treasury, which office ordered the goods and had them shipped, us 
fol'ows: 

“The so-called ‘ plaster model’ is the third process in the manufacture; that 
is. the real model which is the original and true model is the first proccss; it 
is made of clay by the sculptor and is the model which should serve directly for 
the stonecutter or the ironworker, but as it is too fragile to ship and as the 
Stonecutters are not where this model is, a pattern or duplicate of the model 
must be made for shipment, so a plaster model is made from the clay model 
and it is the second process; from this plaster mold a plaster cast is made 
which is the third process or the so-called ‘ plaster model.’ It is mace of cheap 
plaster of paris and is reenforced with burlap bagging as a binder so that it 
may be shipped without crumbling to pieces. This office holds, therefore, that 
the real model was never shipped but is still in the sculptor’s possession, and 
that the duplicate or copy of it which was cast from a plaster mold is more 
correctly classified as a plaster mold than as a model. In fact, for shipping 
purposes the ‘ plaster model’ is less liable to be damaged by chipping, cracking, 
or crumbling than the mold from which it is cast, because of the reenforcement 
of burlap bagging. It is heavy and the risk is not great. Some have been 
broken in transit and have been patched up and repaired without expeuse. 
After being used by the stonecutter they are of no value at all and are 
destroyed.” 

It appears from the description of the articles shipped that they are prac- 
tically plaster molds und the application of 3d class rate is proper. 


The Comptroller of the Treasury again considered the question in 

a decision of May 25, 1915 (Appeal 24649), involving a bill of the 

Southern Pacific Co. The shipment there concerned was transported 

from New York, N.Y., to San Francisco, Calif., and was described 

on the bill of lading as “ five (5) crates containing plaster models.” 

The auditor for the Treasury Department had allowed charges on the 
basis of the rating as for plaster molds, stating that the— 


Articles are incorrectly described in the bill of lading. They are plaster molds. 
They are cast from clay models and made of plaster of paris reinforced by old 
burlap bagging. 


‘Ihe company on its application for revision urged that the articles 
were patterns used by stonecutters and that the double first-class rate 
should be applied. The Comptroller of the Treasury referred to 
his prior decision of November 30, 1914, on the appeal of the Balti- 
more & Ohio Railroad Co. and affirmed the action taken by the 
auditor. Concerning the matter of a proper bill of lading descrip- 
tion for articles such as there concerned, the Comptroller of the 
Treasury, after referring to his decision of November 30, 1914, stated : 


It appears from the report of the auditor that the appellant in the present 
case has stated that the classification applied therein would hereafter be 
acceptable to the company on shipments of this particular commodity, making 
the request, however, that the Treasury Department hereafter correctly describe 
the shipments as plaster molds instead of plaster models. 
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The auditor further reports that— 

“As this very point had been originally taken up with the Supervising Archi- 
tect’s office, this office was heartily in accord with the railroad company’s 
request and again took the matter up with the Supervising Architect. The 
result of this is set forth in a letter of April 27, 1915, from the Supervising 
Architect to the auditor of the railroad company, a copy of which letter was 
furnisi.ed this office, in which it was stated that all bills-of-lading for so-called 
‘plaster models’ were now being stamped, properly describing this commodity.” 


In A-26045, February 9, 1929, there was considered by this office 
on request of the Pennsylvania Railroad Co., the matter of charges 
allowed in settlement T-58043, May 24, 1928, for the transportation 
of a shipment from Washington, D.C., to St. Louis, Mo., described 
on the bill of lading as 


1 box bronze model no. 1 and part of no, 2. 
1 box bronze model, lower part model no. 2. 


Investigation prior to the settlement had developed that the de- 
scription so given was incorrect, the Supervising Architect having 
reported that the articles shipped were not bronze, but— 


were fabricated of plaster of paris and represente|l models of top and base 
of flax pele respectively. They were for use of contractor in making patterns 
or meulds in which the bronze may be cast. Models of th's kind have no value 
after use for which they were originally intended except possibly in special 
cases in which event provisions must be made for their care and storage for 
future use. 
In the settlement charges had been allowed on the basis of the sec- 
ond-class rate provided in the classification for “ Plaster, Staff or 
Cement Plaster Work, Architectural.” In its request for review the 
carrier urged the application of the double first-class rate as for 
models, n.o.i.b.n. 

The decision of February 9, 1929, which approved the settlement, 
stated: 

The article shipped as a “ Bronze Model” was neither of bronze nor was it 
a model but is more correctly described under the term “ Pattern” as defined in 
Webster's Dictionary. The model is the plaster or clay original, while the put- 
tern is usually a plaster copy or duplicate of the original. 

* + & * e * 7 


Plaster patterns are not rated by name in the classification, and rule 17 pro- 
vides that when articles not specifically provided for, ner embraced in the 
clissificution as articles “ N.O.1.B.N.” are offered for transportation, carr ers 
will apply the classificution provided for articles which, in their Judgment, ure 
analogous. 


It will be noted that the rating thus applied by this office is the 
same as that which the carrier in the instant matter stated was found 
by the Trunk Line Freight Inspection Bureau to be applicable to the 
shipment here concerned. It appearing that these articles are not 
specifically rated in the classification, there may be a reasonable dif- 
ference of opinion as to whether the rating prescribed for “ Plaster 
work, architectural ” is more nearly analogous than that prescribed 
for “ Molds, plaster of paris.” However, it appears that in fact 
these articles were not molds but were plaster of paris copies or 
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reproductions of architects’ models for use in connection with the 
construction of public buildings, and it would seem that the second- 
class rating as for “ Plaster work, architectural ” may fairly be con- 
sidered as applicable. The history of the question shows that the 
rating for “ Models n.o.i.b.n.” has for years been held to be not 
applicable. 

Accordingly, there will be certified as due the carrier the sum of 
$1.87 representing the difference between charges on the basis of the 
second-class rate and the charges as allowed in the settlement on the 
basis of the third-class rate. 


(A-55459) 
TRANSPORTATION—DEPENDENTS OF NAVAL OFFICER 


Where an officer of the Navy receives orders detaching him from duty on a 
vessel and assigning him to duty at a shore station, transportation is 
authorized for his dependents residing at either the home yard or home 
port of the vessel from which detached to the new station, but where the 
dependents are at a point other than the home port or home yard of the 
vessel, transportation is authorized from where they are to the new sta- 
tion not to exceed the distance from the home port or home yard whichever 
is nearer to the new station, and where the home port of the vessel from 
which detached and the new shore station are at the same place, no travel 
incident to such change of station is necessary, and transportation from the 
place where the dependents were at time of receipt of the orders to the new 
shore station is not authorized. 


Comptroller General McCarl to Lieut. Comdr. James M. Hester, United States 
Navy, June 13, 1934: 


There has been received your request for review of settlement No. 
0434886, dated January 8, 1934, disallowing your claim in the 
amount of $23.45, covering the commercial cost of transportation 
of your dependents from St. Paul, N.C., to Charleston, S.C., under 
authority No. Nav-311-Y, 29476-101,8482, dated May 10, 1933, as 
follows: 


1. In accordance with the following instructions you will regard yourself 
detached from your present station, and from such other duty as may have 
been assigned you; will proceed and report for duty as indicated. 

Upon the reporting of your relief, on or about 17 June 1933; to the Com- 
mandant, sixth Naval District, Charleston, 8.C., for duty at the Navy Yard, 
as the relief of Lieutenant Commander Hersey F. Rountree (Ch.C.), U.S.N. 

2. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interest. 

8. You are hereby authorized to delay until 30 June 1933 in reporting in 
obedience to these orders. 

4. Keep the Bureau of Navigation and your new station advised of your 
address. 

5. This delay will count as leave. Upon the commencement of the leave 
you will immediately inform this bureau of the exact date and upon the expir- 
ation thereof you will return the attached form, giving the date of commence- 
ment and expiration. 

6. A per diem of $5.00 in lieu of actual expenses for subsistence during 
travel will be allowed. 

7. Travel via your own automobile is hereby authorized and reimbursement 
will be made at 5 cents per mile, not to exceed the cost to the government by 
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common carrier by the shortest usually traveled route. This travel by auto- 
mobile is more economical and advantageous to the United States. 


It appears that under orders dated April 2, 1930, you were detached 
from the Naval Training Station, Newport, Rhode Island, and as- 
signed to duty on the U.S.S. Whitney. The home yard of this vessel 
at the time of this assignment was Norfolk, Virginia, and on this 
change of station transportation was furnished for your dependents 
from Newport, Rhode Island, to St. Paul, North Carolina, the excess 
cost over Newport to Norfolk being collected. Charleston, South 
Carolina, was assigned as home port of the U.S.S. Whitney effective 
August 25, 1930, and had not been changed at the time of your 
change of duty under the above-cited orders of May 10, 1933. 

Where an officer receives orders detaching him from duty on a 
vessel to duty at a shore station, transportation is authorized under 
the acts of May 18, 1920, 41 Stat. 604, and June 10, 1922, 42 Stat. 
631, and Navy Travel Instructions 4-5 and 4-6 promulgated there- 
under, for his dependents residing at either the home yard or home 
port of the vessel from which detached to the new station; but when 
the dependents are at a point other than the home port or home yard 
of the vessel, transportation is authorized from where they are to 
the new station not to exceed the distance from the home port or 
home yard whichever is nearer to the new station. A-45136, October 
27, 1932. 

Your detachment from duty on the U.S.S. Whitney and assign- 
ment for duty at the Navy Yard, Charleston, South Carolina, while 
a permanent change of station so far as duty assignment is involved, 
did not require any travel between the home port of such vessel, and 
your new duty station, both being located at the same place. You 
could have been furnished transportation for your dependents from 
St. Paul, North Carolina, to Charleston, South Carolina, under the 
assignment, effective August 25, 1930, of the latter place as the home 
port of the U.S.S. Whitney, but not having availed yourself of such 
right prior to the change of station directed by the orders of May 
10, 1933, you are not, as contended by you, entitled after receipt of 
such orders to transportation for your dependents from a point 
other than the home yard, Norfolk, to your new station. The settle- 
ment is correct and upon review it must be and is sustained. 


(A-55708) 
ECONOMY ACT—REORGANIZATION—IMPOUNDING 


Where two or more services have been united by Executive Order under the 
reorganization plan, all amounts required to be impounded after such 
reorganization from vacancies and/or percentage reductions in compensa- 
tion are chargeable to the appropriations available for the combined 
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service and not to such portions of the appropriations previously available 
fur the sepurate units as were bot trausferred and made available for 


the combined service. 


Comptroller General McCarl to the Secretary of Labor, June 13, 1934: 





‘There has been received your letter of May 17, 1934, as follows: 

The Executive Order of June 10, 19383 (No. 6166), contains the following 
provisious: 

Section 14—‘*The Bureaus of Immigration and of Naturalization of the 
Depuitment of Labor ure consolidated as an Immigration and Naturalization 
Service of the Department of Labor, at the head of which shall be a Com- 
missioner of Immigration and Naturalization.” 

Section 19.— Euch agency, all of the functions of which are transferred to 
or consolidated with another agency, is abolisied. 


























+” 





* * + * * * 


“All personnel employed in connection with the work of an abolished agency 
or function disposed of shall be separated from the service of the United 
States, except that the head of any successor agency, subject to my approval, 
may, within a period of four months after transfer or consolidation, reappoint 
aly of such personnel required for the work of the successor agency without 
reexamination or loss of civil-service status.” 

Section 20.—* Such portions of the unexpended balances of appropriations 
for any abolished agency or function disposed of shall be transierred to the 
successor agency as the Director of the budget shall deem necessary. 

* Unexpended balances of appropriations ior an abolished agency or fune- 
tion disposed of, not so transferred by the Director of the Budget, shall, in 
vecordi.nce with law, be impounded and returned to the Treasury.” 

Pursuant to the provisions of Executive Order of June 10, all of the personnel 
of the former Bureaus of Immigration and of Naturalization was sepurated 
from the service of the United States, effective at the close of business August 
9, 1083. VPracticaily all employees of said Bureaus were temporarily appointed 
to the newly creuted Lumigration and Naturalization Service, effective August 
10, 1933, a number of the appointiments being for a period of ten days and 
the remainder for a period not exceeding four months. The employees who 
were appvinted for ten days were dropped at the close of that period. Some 
ot the employees who were appointed for not to exceed four months were given 
absolute appointments during that period; some of them were dropped from 
the Service, and the temporary appviutments of the others were extended 
for a further period not exceeding six months from December 10, 1983. Like- 
wise a number of the employees who were given temporary appointments 
for a period not exceeding six months from December 10, 1933, were dropped 
from the Service during that period, and others were given absolute appoint- 
ments. The temporary appointments mentioned herein were made by the Sec- 
retary of Labor, with the approval of the President and the Civil Service 
Comiunission, 

The appropriztion “ Salaries and Expenses, Bureau of Immigration, 1934”, 
Symbol No, 64801, was in the amount of $9,444,000, and the appropriation 
“Salaries and Expenses, Bureau of Naturalization, 1934", Symbol No. 64531, 
was in the amount of $890,000, making a total for the two bureaus of 
$10,334,000. 

During the period July 1 to August 9, 1933, inclusive, approximately 
$932,000 was expended and obligated out of the appropriations for the former 
Bureaus of Immigration and of Naturalization. By transfer appropriation 
warrant No, 4, Department of Labor, issued August 16, 1933, the sum of 
$7,665,000 was transferred from the appropriation for the former Bureaus 
of Immigration and of Naturalization to the appropriation “ Salaries and Ex- 
penses, Immigration and Naturalization Service, 19534”, Symbol No. 64805, 
Therefore, the unobligated balance in the appropriations for the former Bu- 
reaus of Immigration and of Naturalization is approximately $1,787,000. 

Your opinion is respectfully requested upon the following questions: 

1, Are vacancy savings resulting from the separation of employees who were 
given temporary appointments in the Immigration and Naturalization Service 
on August 10, 1933, and December 10, 1933, subject to impoundment? 
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2. If Question No. 1 is answered in the affirmative may the amount to be 
impounded be charged against the appropriations “Salaries and Expenses, 
Bureau of Immigration” and “ Salaries and Expenses, Bureau of Naturaliza- 
tion”, respectively, or will it be necessary to charge such amount against the 
appropriation “Sa'aries and Expenses, Immigration and Naturalization 
Service "? 

3. May the amount impounded on account of reduction in salary (624% 
from August 10 to January 31, and 134% from February 1 to June 30) be 
charged against the appropristions “ Salaries and Expenses, Bureau of Immi- 
gration ” and “ Salaries and Expenses, Bureau of Naturalization ”, respectively, 
or will it be necessary to charge such amount against the appropriation “ Sal- 
aries and Expenses, Immigration and Naturalization Service”? 

Under section 20 of the Executive order cited and quoted by you 
the Director, Bureau of the Budget, was given authority to approve 
the transfer of the unobligated appropriation balances of the two 
bureaus to the newly organized Immigration and Naturalization 
Service, and it must be presumed that the portions of the appropri- 
ations transferred represented the gross amounts necessary for the 
salaries of all personnel reappointed either temporarily or perma- 
nently in the new service for the remainder of the fiscal year. In 
the circumstances the salaries of all vacancies occurring after the 
effective date of the reorganization irrespective of whether the em- 
ployees were temporary or permanent, unless specifically waived by 
the President under section 203 of the Economy Act of June 30, 
1932, as amended and extended, must be impounded, the impounded 
amounts to be charged against the appropriation “ Salaries and Ex- 
penses, Immigration and Naturalization Service.” Likewise, all 
amounts required to be impounded by reason of the percentage re- 
duction in salaries of employees of the Immigration and Naturaliza- 
tion Service after its organization, must be charged to the appro- 
priation for that service rather than to the balances of the appro- 
priations for the former bureaus. 


(A-55711) 
ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—ALLOWANCES 


The proviso added to section 10 (b) of the act of March 20, 1933, by section 
24, T tle II, of the act of March 28, 1934, permitting adjustments of al- 
lowances for quarters, subsistence, laundry, and similar charges is appli- 
cable only to the fiscal year 1935. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, June 
13, 1934: 


There has been received your letter of May 19, 1934, as follows: 


Section 24 of the Independent Offices Appropriation Act, 1935, continues in 
full force and effect during the fiscal year ending June 30, 1935, the provisions 
of Section 7 of the Treasury-Post Office Appropriation Act, Fiscal Year 1934, 
prohibiting administrative promotions, and declares in its proviso to Sub- 
section (b), “That adjustments of charges for quarters, subsistence or laun- 
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dry, or other similar charges, shall not be interpreted as constituting adminis- 
trative promotions, * * *.” 

It has been held by the Acting Solictor of this Administration that inasmuch 
as the provisions of Section 24, Subsection (b) relate to appropriations for 
the fiscal year 1935 only, which are not available until next July 1, the proviso 
in question cannot be interpreted as general legislation and extended to the 
Appropriation Act for the fiscal year 1934 now current. (Pennington v. U.S. 
231 U.S. 631 (58 Law. Ed. 410, 413).) 

A contrary position has been taken by Mr. E. C. Babcock, President, Amer- 
ican Federation of Government Employees, and at his instance and request 
the question whether the proviso contained in Section 24 (b) of the Independent 
Offices Appropriation Act, 1935, must be regarded as effective from and after 
the date of the Act, March 28, 1934, is presented for your determination. 


The pertinent portions of section 24, Title II, of the act of March 
28, 1934, 48 Stat. 523, are as follows: 


Sec. 24. Title II of the Act entitled “An Act to maintain the credit of the 
United States Government”, approved March 20, 1933, is amended by inserting 
at the end thereof the following: 

"en we ep ef US Ce 

“(b) The following sections of the Treasury-Post Office Appropriation Act, 
fiscal year 1934, are hereby continued in full force and effect during the fiscal 
year ending June 30, 1935: Sections 7 (prohibiting administrative promotions) : 
Provided, That adjustments of charges for quarters, subsistence or laundry, or 
other similar charges, shall not be interpreted as constituting administrative 
promotions, and 18 (suspending reenlistment allowances). 

= * 7 - * ao . 

“(c) In the application of the sections enumerated in subsections (a), (b), 
and (c) of this section with respect to the fiscal year ending June 30. 1935 (but 
not with respect to the fiscal year ending June 30, 1934), the following amend- 
ments shall apply: 

* ” * s ” + ~ 

“(2) Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the first 
proviso thereof a colon and the following: * Provided further, That administra- 
tive promotions may be made during the fiscal year 1935 to the extent that funds 
are available therefor, on an annual basis, from savings made in the amounts 
apportioned for personal services from the applicable appropriations for the 
fiscal year 1935’.” 


The office of a proviso generally is to modify the language of the 
section of the statute to which it is attached and which immediately 
precedes the proviso. 6 Comp. Gen. 71. The proviso in this case 
with respect to the adjustment of allowances is attached to section 
10 (b) of the act of March 20, 1933, and not to section 7 of the act 
of March 3, 1933, and as section 10 (b) relates solely to the fiscal year 
1935, it must be concluded that the proviso is likewise so limited and 
does not become effective until July 1, 1934, A-54489, April 11, 1934. 


(A-55804) 
MILEAGE—USE OF OWN AUTOMOBILE—ARMY OFFICER 


Where an officer is authorized to perform official travel between two points in 
his own automobile, it being certified that such mode of travel woud be 
more economical and advantageous to the United States, but he actually 
performs only a small portion of the travel by automobile, abandoning auto- 
mobile travel as requiring too much time, mileage for any portion of the 
trip is not authorized, 
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Comptroller General McCarl to Lieut. B. L. Robinson, United States Army, 
June 13, 1934: 


There has been received your letter of May 3, 1934, as follows: 


1. Review is requested of the action of the General Accounting Office wherein 
credit for the sum of $24.40 paid to Major E. C. Kelton, Corps of Engineers, 
on Voucher No. 2103, of my June 1933 accounts, is disallowed. 

2. The record in this mutter is as follows: 

On Feb. 15, 1934, the General Accounting Office excepted to the above 
payment as follows: 

“Paid mileage for travel performed by personally owned automobile from 
Memphis, Tenn., to Columbus, Ohio. Not entitled to mileage where part of trip 
is performed by rail for officer’s own convenience.” 

3. On Apr. 11, 1934. reply was made as follows: 

“Major E. C. Kelton was regularly designated as acting district engineer in 
the absence of the district engineer on approved leave, and his duties as such 
required him, when on official trips away from the office, to return as quickly 
as his duties outside of the office would permit. 

“On the trip in question, Major Kelton found that it had required over 38 
hours to proceed by auto to Columbus, Ohio, as against approximately 17 hours 
by rail, thus putting him behind in his schedule of inspections, at Pittsburgh, 
Pa., Point Pleasant and Huntington, W.Va., and advancing his time of return 
tu Memphis. He therefore took the 2:50 a.m. train the next day after arrival 
at Columbus, in order to catch up on his schedule as much as practicable and 
expedite his return.” 

4. The disallowance, dated Apr. 23, 1934, reads as follows: 

“Paid mileage for travel performed by personally owned automobile from 
Memphis, Tenn., to Columbus, Ohio. Not entitled to mileage where part of 
trip is performed by rail for officer’s own convenience. 

“Reply April 11, 1934, noted: 

The statute providing for reimbursement on a mileage basis, when travel is 
authorized by his privately owned automobile, is no authority for the officer to 
travel for his own convenience partly by automobile and the remainder of the 
distance by common carrier. The item is disallowed.” 

5. The disullouwunce is based on the ground that the travel to Columbus, O., 
was for the personal convenience of the officer, whereas it has been shown in 
the reply above that Major Kelton, who could have continued his trip with his 
own au omobile without question, had the interests of the Government in mind 
in proceeding with his duties in a more expeditious manner. 

6. Under Section 206 of the Economy Act of June 30, 1932, the traveler was 
entitled to allowances under the subsistence expense act of 1926. The stand- 
ardized Government Travel Regulations issued in pursuance thereof provide 
that one traveling on official duty is entitled to transportation in the shape of a 
railrond and Pullman ticket or use of own automobile on a mileage basis, etc. 
It does not seem fair nor equitable that the officer should stand the expense to 
Columbus on Government business which would have cost the United States. had 
transportation request been used, approximately $18.30, plus Pullman. There 
is no question of the rule of commingling rights under two acts, as but one act is 
involved. The standardized travel regulations do not cover a similar case, 
nor was any previous analogous decision found that forbade payment on the 
basis made. As the disallowance is apparently based on an interpretation of 
the luw not previously published, and as the payment was made prior thereto 
in accordance with what appeured to be a reasonable interpretation of the intent 
of the travel regulations, it is respectfully requested that I be allowed credit 
therefor, 


The act of February 14, 1931, 46 Stat. 1103, provides as follows: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 8 cents per mile for the use of his own motorcycle or 7 cents per 
mile for the use of his own automobile, for such transportation, whenever such 
mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This Act 
shall take effect July 1, 1931, and all laws or parts of laws are hereby modified 
or repealed to the extent same may be in conflict herewith. 
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The provisions of this statute were temporarily extended to the 
military personnel during the fiscal year 1933 by section 206 of the 
Cconomy Act of June 30, 1932, 47 Stat. 405, and the maximum rate 
for the use of privately owned automobiles was reduced to 5 cents 
per mile by section 9 of the act of March 3, 1933, 47 Stat. 1516. The 
orders under which Major Kelton performed the travel in question 
were dated May 29, 1933, and were worded as follows: 

To: Major Edwin C. Kelton, Corps of Eng'neers, Memphis, Tenn. 

You will proceed from Memphis, Tenn., to Pittsburgh, Pa., on duty connected 
with flood-control work, and return, after completion thereof, to your station 
at Memphis, Tenn., via Point Pleasant, W.Va. 

On this trip you are authorized to use your own automobile on a mileage 
basis of 4 cents per mile under the provisions of paragraph 12a of Standardized 
rovernment Travel Regulations, it having been determined in advance that 
this mode of transportation is more advantageous and economical to the 
United States, 

The travel directed is necessary in the public service. 

You will be allowed per diem at $5.00 in accordance with provisions of 
existing Army Regulations. 

It will be noted that the act of February 14, 1931, supra, permits 
the payment of mileage only when travel on that basis is more 
economical and advantageous to the United States. Where the 
travel orders authorize the payment of mileage and contain an 
administrative finding that such mode of travel will be more eco- 
nomical and advantageous to the United States, such certificate is 
not ordinarily questioned by this office when the travel is performed 
in accordance with the orders. However, an administrative certifi- 
cate that travel between specified points by the traveler’s personally 
owned automobile will be more economical and advantageous to the 
United States cannot be accepted as a finding that travel for only a 
portion of the journey authorized will likewise be more economical 
and advantageous to the United States. Especially is this true when 
the abandonment of the automobile travel is acknowledged to have 
been due to the greater time involved. Under the circumstances in 
this case, the utmost that could be authorized would be reimburse- 
ment for amounts actually expended for the operation of the auto- 
mobile within the limits prescribed by section 12 of the Standardized 
Government Travel Regulations. No evidence of actual expenses 
has been furnished in this case. The disallowance of credit for the 
amount paid as mileage is therefore correct. 

Upon review, the settlement must be, and is, sustained. 


(A-55900) 


MEDICAL TREATMENT—USE OF PRIVATE ROOM IN HOSPITAL BY 
EMPLOYEE 


The “reasonable medical, surgical, and hospital services” allowed by section 
9 of the act of September 7, 1916, 39 Stat. 742, for an injury (disease) 
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sustained by an employee of the Government while in the performance of 
his duty, do not eutitle such patient to a private room in a hospital at 
Government expense where ordered by the patient and he agreed to pay 
therefor, and the hospital evidence showed nature of disease or malady 
did not require isolation or use of a private room. 


Comptroller General McCarl to the Secretary of Agriculture, June 13, 1934: 


There is before this office for consideration a charge of $33 against 
John K. Flick of the Bureau of Public Roads of the Department of 
Agriculture for a private room furnished him at his request while 
undergoing treatment at the Gorgas Hospital, Canal Zone, from 
April 25 to May 16, 1932, at a rate of $1.50 per day. 

The facts as disclosed by the record show that in the early part 
of 1932 Mr. Flick, an employee of the Inter-American Highway 
Reconnaissance Surveys, Bureau of Public Roads of the Department 
of Agriculture, on duty in Panama, became ill and was sent to 
Gorgas Hospital for treatment. At his own written request under 
date of April 25, 1932, he was furnished with a private room without 
bath while undergoing treatment. It appears from the record that 
the hospital made no charge for the medical care and treatment of 
Mr. Flick while a patient there, the only charge asserted by the 
Panama Canal authorities being for the private room occupied by 
Mr. Flick at his request, it being stated by the Superintendent of the 
hospital in letter of October 4, 1933, that a private room was not 
necessary for medical reasons, and was furnished the patient upon 
his request and with the understanding that charges therefor would 
be paid by him. 

Mr. Flick contends that his disability was incurred in line of duty 
and that, therefore, he was entitled to free medical treatment and 
hospitalization at Gorgas Hospital. The Employees’ Compensation 
Commission and the Bureau of Public Roads appear to be on record 
to the same effect as shown by letters of September 26, 1933, and 
August 31, 1933, respectively, reference being made to the provisions 
of section 9 of the act of September 7, 1916, 39 Stat. 742, and the 
decisions of this office holding that for such medical, surgical and 
hospital services to which an employee may be entitled under section 
9, hospitals of the United States are not entitled to reimbursement. 

Section 9 of the act of 1916 provides as follows: 


That immediately after an injury sustained by an employee while in the 
performance of his duty, whether or not disabiiity has arisen, and for a rea- 
sonable time thereafter, the United States shall furnish to such employee rea- 
sonable medical, surgical, and hosp‘tal services and supplies unless he refuses 
to accept them. Such services and supplies shall be furnished by United States 
medical officers and hospitals, but where this is not practicable shall be fur- 
nished by privete physicians and hospitals designated or approved by the com- 
mission and paid for from the employees’ compensation fund. If necessary for 
the securing of proper medical, surgical, and hospital treatment, the employee, 
in the discretion of the comm’‘ssion, may be furnished transportation at the 
expense of the employees’ compensation fund. : 
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The specific provisions of this law are that for a disability 
incurred in line of duty an employee of the Federal Government 
is entitled to “reasonable medical, surgical, and hospital services.” 
The term “ reasonable ” as used in this law must be construed with 
respect to the nature of the injury or malady, and in the present case 
whether from a medical finding the condition of the patient was 
such as to require isolation or the use of a private room. Since it 
appears from the record that the occupancy of the private room 
was not necessary for medical reasons the use of such room must be 
considered as not covered by the term “ reasonable hospital services ” 
as contemplated by the law, supra. And since the furnishing of such 
room by the hospital was at the specific request of the employee, 
the charge therefor must be considered as a personal obligation of 
such employee, and not a service which the hospital was required to 
furnish free of charge under section 9 of the act of 1916. 

The matter is brought to your attention for the taking of such 
administrative action as may be found necessary, either in requiring 
remittance to this office by the employee or in effecting the necessary 
deduction from his pay of the amount in question. 

A copy of this decision has been sent to the Assistant Auditor 
of the Panama Canal for his information. 


(A-53494) 


TRANSPORTATION—SHIPWRECKED AND DESTITUTE SEAMEN OF 
AMERICAN FISHING VESSELS 


Under the terms of the act of March 5, 1934, 48 Stat. 395, shipwrecked and 
destitute seamen of American fishing vessels are entitled to the benefits of 
the appropriations made in the act of April 7, 1934, 48 Stat. 533, subject to 
the restrictions thereof, and the American fishing vessel on which such sea- 
men lust served is not required to reimburse the United States for the cost 
of returning such seamen to the United States. However, this does not 
include return at the expense of the Government of bodies of deceased, 
destitute American seamen to the United States for burial. 


Comptroller General McCarl to the Secretary of State, June 14, 1934: 


Consideration has been given to your letter of January 2, 1934, 
in the matter of a claim of the Eastern Steamship Lines, Incorpo- 
rated, for transportation from Yarmouth, Nova Scotia, to Boston, 
Mass., of Carlyle de Coste, Frank Bourke, and George Brown; 
Bourke having been landed from the American fishing schooner Mary 
De Costa as the result of a severe type of venereal disease; Brown 
having been landed from the American fishing schooner Kilarney 
suffering from what appeared to be chronic appendicitis; and de 
Coste being a straggler from the American fishing schooner £/k, 
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and the three of whom were returned to the United States by the 
American Consul at Yarmouth, Nova Scotia, aboard vessels of the 
Eastern Steamship Lines, Inc., and which company appears not to 
have been interested in the three fishing vessels above named. There 
has been transmitted a check for $11 from the owners of the vessel 
on which Brown was employed to pay for his transportation, though 
it is noted that the amount approved for allowance therefor is $16.46. 

Consideration has been given, also, to your letter of April 10, 
1934, transmitting a claim of the schooner Ellen T. Marshall and 
owners in the sum of $100 for casket, burial case, embalming, attend- 
ance, etc., and ticket to Boston from Yarmouth for the body of 
Joseph White (LeBlanc), who died before reaching land in the 
shipwreck of the American fishing vessel Lllen 7’. Marshall. 

You have reported that “ few of the masters of fishing vessels are 
supplied with funds which may be used for the relief of seamen 
who are shipped by the lay, and if a seaman becomes ill or disabled 
while on a fishing voyage he is usually landed at the nearest port for 
the consul to care for, if destitute ”, and you have requested decision 
with respect to these matters with a statement that there are several 
claims awaiting administrative consideration. 

There were brought to your attention in my decision of May 19, 
1934, 13 Comp. Gen. 369, provisions contained in act approved April 


7, 1934, 48 Stat. 533, for the relief, protection, and burial of American 
seamen in foreign countries, in the Panama Canal Zone, and in the 
Philippine Islands, and shipwrecked American seamen in the Ter- 
ritory of Alaska, in the Hawaiian Islands, Puerto Rico, and in the 


Virgin Islands, subject to the limitation: 
* * * 


That no part of this or any other appropriation shall be available 
for making payment to steamship owners or operators for transporting a des- 
titute or shipwrecked seamen if the last previous service of the destitute or 
shipwrecked seamen was on a vessel of such steamship owner or operator and 
was not terminated by desertion. 


Section 3 of the act of December 21, 1898 (Title 46, sec. 593, U.S. 
Code), amended section 4526, Revised Statutes, to provide that: 


In cases where the service of any seaman terminates before the period con- 
templated in the agreement, by reason of the loss or wreck of the vessel, such 
seaman shall be entitled to wages for the time of service prior to such termina- 
tion, but not for any further period. Such seaman shall be considered as a 
destitute seaman and shall be treated and transported to port of shipment as 
provided in sections forty-five hundred and seventy-seven, forty-five hundred 
and seventy-eight, and forty-five hundred and seventy-nine of the Revised 
Statutes of the United States. 


The limitation contained in section 26 of said act of December 
21, 1898, that section 3 thereof should not apply to fishing and whal- 
ing vessels, was removed by the act of March 5, 1934, 48 Stat. 395, 
which provided that section 3 of the act of December 21. 1898, 
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should apply to fishing and whaling vessels notwithstanding the pro- 
vision of section 26 of said act of December 21, 1898. In other words, 
so far as these three cases are concerned and the body of the fourth 
seaman being transported from Yarmouth, Nova Scotia, to Boston, 
the rule to be applied is the same as that applied in the above-men- 
tioned decision of May 19, 1934, but it appears that in none of these 
four cases was the transportation effected aboard vessels owned or 
operated by the same person owning or operating the vessels whereon 
there was rendered the last previous service of such shipwrecked 
seaman. 

As to the claim of the schooner Ellen 7. Marshall and owners 
for $100 as reimbursement of expenses in connection with the return 
to the United States and burial of Joseph White, the record dis- 
closes that a local undertaker at Yarmouth was approached for a 
price for furnishing casket, etc., for the deceased seaman and that 
an assistant of the undertaker quoted a price of $150. This informa- 
tion appears to have been telegraphed to Boston, and the consulate 
was informed the same day that the sum of $150 was being tele- 
graphed to the Royal Bank for the expenses. The local undertaker 
finally fixed a charge of $100, and this amount was paid to him and 
his receipted bill has been attached to the voucher of the owner of 
the vessel claiming reimbursement. 

The appropriations are not available under the express terms of 
the above-quoted proviso in the act of April 7, 1934, for reimburse- 
ment of steamship owners or operators of expenses in connection 
with the return to the United States of seamen whose last previous 
service, not terminated by desertion, was aboard the vessel of such 
steamship owner or operator, and while, as you suggest, the United 
States could have paid for the burial in Canada of this seaman, in 
event he was destitute, the burial did not take place in Canada, but 
apparently at the request of the former owners of the vessel or the 
relatives of the deceased seaman the undertaker was instructed to, 
and did, ship the body to Boston for burial. Furthermore, there was 
no such destitution in this case as contemplated by the terms of the 
appropriation act, and you are advised that, under existing law, there 
is no legal authority for the payment of this or similar claims. 

As to the three claims of the Eastern Steamship Lines, Incorpo- 
rated, for transportation furnished at the request of the American 
Consul from Yarmouth to a port in the United States of de Coste, 
Bourke, and Brown, you are advised that these claims appear to be 
proper and that instructions have been issued for the allowance of 
such claims in such amounts as may be correct for furnishing the 
transportation service. The collection of $11 made from Gorton- 
Pew Vessels Co. as part of the cost to the Government of returning 
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Brown will be covered into the Treasury, but your question whether 
the State Department should make further effort to collect from 
shipping companies for relief furnished destitute seamen from fish- 
ing vessels is answered in the negative in view of the terms of the 
act of March 5, 1934. 

You are advised accordingly. 


(A-54605) 


ECONOMY ACT, AMENDED—COMPENSATION—REDUCTION IN 
PERCENTAGE FROM 15 TO 10 PERCENT 


An employee appointed at a net salary of $1,800, without percentage deduction, 
payable from National Recovery Administration funds and who was not 
entitled to any increase upon his classification under the schedules pre- 
scribed by Executive order, as such increase would have equaled or ex- 
ceeded one salary step, does not become entitled to any additional 
compensation by the reduction by the act of March 28, 1934, of the per- 
centage to be deducted from the compensation of other classified employees. 

An employee who received an increase in compensation not the equivalent of 
one salary step by reason of classification of his position, subject to a 
15-perecent deduction, may receive from February 1, 1934, or the date of 
his classification if after that date and before March 28, 1934, an increase 
equivalent to 5 percent of his basic classified salary, such being a statutory 
increase and not an administrative promotion. 

An employee classified after March 28, 1934, may be granted an increase by 
reason of such classification only if the increase less 10 percent deduction 
does not equal or exceed one salary step and will not be entitled to any 
further increase in compensation prior to July 1, 1934. 


Comptroller General McCarl to the Secretary of the Treasury, June 14, 1934: 
There has been received your letter of May 26, 1934, as follows: 


In your decision of March 31, 19384 (A-54605), it was stated that where the 
proper adjustment of pay under Executive Order No. 6440 would result in an 
increase equal to or more than one salary step in the corresponding classifica- 
tion grade, the rate of compensation to be paid should remain the same as long 
as the position is held by the same employee. 

By way of illustration there was considered in your decision above referred 
to the case of an employee who was formerly paid at the net rate of $1,800 per 
annum, with no compensation deductions, but who was administratively classi- 
fied under the Executive Order in EOS, $2,300 per annum less 15%, leaving a 
net compensation of $1,955 per annum. You decided that the salary should re- 
main at $1,800 per annum. 

By the Act of March 28, 1984, the rate of compensation deduction was changed 
to 10%, effective February 1, 1984. Using the same example, what is the 
proper rate of pay for April and subsequent months so long as the rate of com- 
pensation deduction remains at 10 percent. Also, assuming the employee was 
in the service on March 81, 1934, is he entitled to any part of the 15% deduction 
($345) made on his February or March pay roll, and, if so, how much? 

There is also the question of what should be done with respect to an em- 
ployee who, by reason of the application of the 15 percent compensation deduc- 
tion, received an increase of less than one step, but who, under the 10 percent 
rate of deduction, would receive an increase equal to or in excess of one step. 
Is he entitled to any part of the compensation deductions of 15 percent taken 
on his February and March pay rolls, and, if so, how much? Should he be paid 
for,April and subsequent months at his classified rate of pay less 10 percent 
so long as the rate of compensation deduction remains at 10 percent, even 


82108°—34 29 
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though this would result in a net increase in pay over that received prior to 
classification equal to or in excess of one step in the corresponding classifica- 
tion grade? Or, does he revert to the salary rate paid prior to his classification. 
If so, should he be required to refund the difference between his old rate of 
pay and the amount actually received for February and March? 

Does the answer to any of the above questions depend on whether or not 
the employee was classified under the Executive Order on or before February 
1, 1934, or thereafter, and, if so, to what extent, assuming of course that prior 
to being classified he was in the service and received payment for services 
rendered? 

On account of the rapid turnover of this class of personnel it would be appre- 
ciated if your decision in this matter could be expedited. 


The decision of March 17, 1934, 13 Comp. Gen. 248, 245, held as 
follows: 


* * * Therefore, in applying the provisions of said order to officers and 
employees in the service when it became effective there must not result a 
promotion within the meaning of the provisions of section 7, supra. Where, 
however, under the adjustment, the net salary rate to be paid after withholding 
the applicable percentage reduction does not exceed the net salary previously 
paid for performance of substantially the same duties by an amount equal to 
or in excess of the amount of one salary step in the corresponding salary grade 
under the Classification Act, viz, $60, $100, $200, or $500 per annum, as the case 
may be, such an adjustment would not constitute an administrative promotion 
within the meaning of said section 7 of the act of March 3, 1933. See decision 
of March 12, 1934, A-54227. 


The first case submitted in your present letter relates to an em- 
ployee being paid at the net rate of $1,800 per annum without any 
percentage reduction under the Economy Act and who was denied 
an increase by reason of the classification of his position for the 
reason that the increase would equal or exceed one salary step in 
the classified grade. With respect to this employee, you are in- 
formed that, there having been nothing deducted from his compen- 
sation under or pursuant to the Economy Acts, there is nothing to 
be restored by reason of the passage of the act of March 28, 1934, 
nor any amount to be refunded to him, and the fact that the per- 
centage of reduction which would be applicable to the classified sal- 
ary rate was reduced from 15 to 10 percent effective February 1, 
1934, makes the difference between his present salary and the net 
salary rate of the classified position greater than before and conse- 
quently authorizes no change in his net salary of $1,800. 

With respect to the second example of the employee who was 
permitted to receive an increase to a classified rate less 15 percent 
because such net increase amounted to less than one salary step, 
such employee may be paid beginning February 1, 1934, if so classi- 
fied before that date, or from effective date of classification if classi- 
fied after that date and before March 28, 1934, at the classified rate 
less 10 percent notwithstanding that the difference between such 
rate and the rate received before classification will now exceed one 
salary step. Such additional increase is not due to an administra- 
tive promotion but is an increase authorized by statute (A-52844, 
June 7, 1934, 13 Comp. Gen. 411). 
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What is stated in the foregoing paragraph is based upon the 
condition that the employees must have been classified and/or en- 
titled to the classified rate less 15 percent before the passage of the 
act of March 28, 1934. If the adjustment to the classified rate is 
made after the passage of that act, the increase to the classified 
rate less 10 percent is authorized only if such increase does not then 
equal or exceed one salary step. 


(A-55729) 
GRATUITIES—SIX MONTHS’ DEATH—RELATIVE 


A foster mother who was not an adoptive mother and a putative father who 
had never under the laws of Puerto Rico legitimated or adopted his 
illigitimate son who was an enlisted man in the Army, are not “relatives” 
of such enlisted man within the meaning of that term as used in the act 
of December 17, 1919, 41 Stat. 367, as amended, and accordingly, are not 
entitled to the gratuity therein provided for dependent relatives previously 
designated by the enlisted man. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
June 14, 1934: 


There has been received your letter of May 14, 1934, requesting 
decision as to which, if either, of 2 vouchers submitted therewith is 
authorized to be paid, said vouchers each making claim for the 6 


months’ death gratuity provided under the act of December 17, 
1919, 41 Stat. 367, as amended by the act of March 2, 1923, 42 Stat. 
1385, in the case of Tito Correa, no. R-35560, late corporal, Com- 
pany B, Sixty-fifth Infantry, who died June 14, 1932, at post of San 
Juan, Puerto Rico. One voucher is stated in favor of Juana Lopez, 
designated by the decedent as his mother. The other voucher is 
stated in favor of Agustin Rios, designated by the decedent as his 
father. 

In her affidavit, which is part of the voucher in her favor, Juana 
Lopez avers that she is the stepmother (in fact, the foster-mother) 
of the soldier, it appearing from said affidavit that she is not, in 
fact, related in any way to the decedent and no claim of relationship 
is made by her. There is no evidence that she ever legally adopted 
the decedent as her son. 

The affidavits of Agustin Rios attached to and forming part of 
the voucher in his favor aver that he is single, aged 65 years, em- 
ployed at farming, and that the decedent was his son, his mother 
being Inocencia Cruz, “who died a long time ago.” The facts 
averred suggest that the soldier was the illegitimate son of the 
claimant Rios. 

The term “ child ” or “ children ” as used in the statutes, generally, 
embraces only legitimate children. Orthwein v. Thomas, 127 IIl. 
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554. This word “parent” as used in penal statutes cannot be 
applied to the father of an illegitimate child. People v. Rupp, 219 
Ill. 269. The father of an illegitimate child is not within the mean- 
ing of the word “ parent” or “father” as used in the War-Risk 
Insurance Act, and cannot be made a beneficiary of a war-risk 
policy. JZoward vy. United States, 2 Fed. (2d) 170. The words 
“relatives” and “relations” as used in statutes have uniformly 
been held not to include an illegitimate child; and to include only 
those persons who are entitled to share in the estate as next of kin 
under statutes of distribution. Jn re Sobel’s Estate, 191 N.Y.S. 
076; Lavigne v. Ligne des Patriotes, 54 L.R.A. 814 (178 Mass. 25). 

In Fordham v. Marrero, 273 Fed. 61, decided May 12, 1921, an 
appeal from a final judgment of the Supreme Court of Puerto 
Rico, it was stated with regard to a child born September 16, 1901, 
that: 


At the time of the birth of the appellee the Civil Code of Spain relating to 
the acknowledgment of children born out of wedlock was in force in Puerto 
Rico (Mendez y. Martinez, 21 P.R.R. 238), and this provided as follows: 

“Art. 135. The father is obliged to acknowledge the natural child in the 
following cases: 


“1. When indisputable paper written by him, expressly acknowledging his 
paternity, is in existence. 

“2. When the child is in the uninterrupted enjoyment of the status of a 
natural child of the defendant father, justified by direct acts of the said 
father or of his family.” 


The deceased soldier, according to report of military history 
dated October 1, 1932, first enlisted August 5, 1916, which in view of 
the age limit for enlistments, indicates he was born prior to or 
about 1898, at which time article 135 of the Civil Code of Spain, 
cited, supra, governed acknowledgment of natural children. That 
the claimant, Rios, never complied with the provisions of law re- 
lating to acknowledgment of this child is indicated by decision of 
the Court of the Arecibo Judicial District of Arecibo, Puerto Rico, 
dated July 20, 1932, translated copy of which is in the file, and holds: 

That the sole heir of Vincente Correa, known as Titta Correa, is his mater- 
nal grandmother, Mrs. Marie Viviana Cruz, the informer, a person of age. 
widow, housewife, resident of Arecibo. The Court decides this because she 
is the only person who has a right to the estate left by said principal, accord- 


ing to Art. 900 of the Civil Code of Puerto Rico, Vicente or Titto Correa hav- 
ing left neither father, mother, nor legitimate offspring. 


As the “ father” never legitimated Tito Correa as contemplated 
under the laws in force in Puerto Rico at the time of his birth, or 
thereafter such father is not within the meaning of the term “ rela- 
tive ” as used in the act of December 17, 1919, supra. 

Neither of the claimants being “ relatives” within the meaning of 
that term as used in the death gratuity statute, it is not material 
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whether they were dependent on, or were designated by, the soldier. 
See 9 Comp. Gen. 39, and cases cited. 

You are not authorized to make payment on either of the sub- 
mitted vouchers which are retained in the files of this office. 


(A-55745) 


QUARTERS ALLOWANCE WHILE SERVING IN THE PHILIPPINE 
ISLANDS 


Under the provisions of the act of March 24, 1934, 48 Stat. 456, the Philippine 
Islands may not be classed as a “foreign country” within the meaning 
of the act of June 26, 1930, 46 Stat. 818, and Presidential regulations issued 
thereunder authorizing the furnishing of living quarters, etc., to civilian 
officers and employees of the Government having a permanent station in a 
foreign country, other than in the case of Foreign Service officers under the 
Department of State. 


Comptroller General McCarl to the Secretary of Commerce, June 14, 1934: 
There has been received your letter of May 17, 1934, as follows: 


In connection with the Act approved April 12, 1930 (46 Stat. 163), authoriz- 
ing the payment of allowances for quarters, heat, and light to the officers 
of the Foreign Commerce Service, stationed in foreign countries, your decision 
is requested as to whether Manila, Philippine Islands, may be classed as in 
a foreign country for the purposes of payment of these allowances to officers 
stationed there. 

It would seem that those officers would be entitled to the allowances, under 
the provisions of Section 8, subsection (3), of the Act of March 24, 1934, Public, 
No. 127, 73rd Congress, which Act establishes the Philippine Islands as a foreign 
country insofar as the consular service of the State Department is concerned. 


Section 8 (a) (3) and section 17 of the act of March 24, 1934, 48 
Stat. 462, 465, provide as follows: 


Seo. 8 (a) Effective upon the acceptance of this Act by concurrent resolution 
of the Philippine Legislature or by a convention called for that purpose, as 
provided in section 17— 


* 7 ” %* * * * 


(3) Any Foreign Service officer may be assigned to duty in the Philippine 
Islands, under a commission as a consular officer, for such period as may be 
necessary and under such regulations as the Secretary of State may prescribe, 
during which assignment such officer shall be considered as stationed in a 
foreign country; but his powers and duties shall be confined to the perform- 
ance of such of the official acts and notarial and other services, which such 
officer might properly perform in respect of the administration of the immigra- 
tion laws if assigned to a foreign country as a consular officer, as may be 
authorized by the Secretary of State. 


* * * * *” * * 


Sec. 17. The foregoing provisions of this Act shall not take effect until 
accepted by concurrent resolution of the Philippine Legislature or by a con- 
vention called for the purpose of passing upon that question as may be provided 
by the Philippine Legislature. 


It is understood that the act was accepted by concurrent resolu- 
tion of the Philippine Legislature on May 1, 1934. 
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The act of April 12, 1930, 46 Stat. 163, cited in your letter, 
provided as follows: 


That section 3 of the act approved March 3, 1927, entitled “An Act to estab- 
lish in the Bureau of Foreign and Domestic Commerce of the Department 
of Commerce a Foreign Commerce Service of the United States, and for 
other purposes”, is hereby amended by adding thereto the following paragraph : 

“(f) The Secretary of Commerce may, under such rules and regulations as 
he may prescribe, furnish the officers in the Foreign Commerce Service of the 
Sureau of Foreign and Domestic Commerce stationed in a foreign country, 
without cost to them and within the limits of any appropriation made for this 
purpose, allowances for living quarters, heat, and light, notwithstanding the 
provisions of section 1765 of the Revised Statutes (United States Code, title 5, 
section 70): Provided, That the provisions of this paragraph shall apply only 
to those officers who are citizens of the United States: Provided further, That 
the provisions of this paragraph shall not apply to those officers who are 
living rent free in Government-owned buildings.” 

The subsequent act of June 26, 1930, 46 Stat. 818, enacted general 
provisions, as follows: 

That under such regulations as the heads of the respective departments 
concerned may prescribe and the President approve, civilian officers and em- 
ployees of the Government having permanent station in a foreign country may 
be furnished, without cost to them, living quarters, including heat, fuel, and 
light, in Government-owned or rented buildings and, where such quarters are 
not available, may be granted an allowance for living quarters, including heat, 
fuel, and light, notwithstanding the provisions of section 1765 of the Revised 
Statutes (U.S.C., title 5, sec. 70): Provided, That said rented quarters or 
allowances in lieu thereof may be furnished only within the limits of such 
appropriations as may be made therefor, which appropriations are hereby 
authorized: Provided further, That the provisions of this Act shall apply only 
to those civilian officers and employees who are citizens of the United States. 


This, in effect, superseded the act of April 12, 1930, and was intended 
to provide a uniform basis for granting allowances for quarters, 
heat, fuel, and light for all civilian officers and employees of the 
Federal Government permanently stationed in foreign countries. 
The President approved Standardized Regulations, June 19, 1931. 
However, the Philippine Islands are not yet a foreign country 
(see secs. 7, 10, and 15 of the said act of Mar. 24, 1934), and the pro- 
visions in section 8 of the act, providing that the Philippine Islands 
shall be considered a foreign country for certain specified purposes, 
including the station of the Foreign Service officers of the Depart- 
ment of State assigned to duty there, and it not appearing that the 
officers to whom you refer are connected with the specified purposes, 
the enactment may not be given a broader application than that 
which it specifies, the inference being that, by specifying the pur- 
poses for which the Philippine Islands are to be regarded as a for- 
eign country, the Congress intended that for all other purposes the 
Philippine Islands are not yet to be regarded as a foreign country. 
The question presented is answered in the negative. 
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(A-55829) 
OATHS—POSTMASTERS 


Unless he is also a notary public, a postmaster is not authorized under the 
provisions of section 8 of the act of August 24, 1912, 37 Stat. 487, to admin- 
ister the oath to a United States commissioner, verifying the correctness 
of his account for the statutory fees earned for services in criminal cases 
before him, inasmuch as the claimed fees are not to be classed as “ travel 
and other expenses” within the meaning of said 1912 act. 


Comptroller General McCarl to the Attorney General, June 14, 1934: 


On May 9, 1934, there was returned to the division of accounts, 
Department of Justice, the account of W. C. Edwards, United States 
Commissioner in the eastern district of Oklahoma for the quarter 
ended February 28, 1934, wherein he claimed $154.65 fees due from 
the United States for services in the various criminal cases therein 
listed ; such account was returned because the commissioner had veri- 
fied the account before the postmaster at Ada, Okla., who is not gen- 
erally authorized to administer oaths; and request was made that 
the commissioner’s affidavit to the account be sworn to before a proper 
officer. 

On May 11, 1934, the general agent and chief clerk of the depart- 
ment returned said account to this office for final settlement and 
advised that said postmaster was empowered to administer the oath 
to the Commissioner, in certification of the account, under the pro- 
visions of section 8 of the act of August 24, 1912, 37 Stat. 487, which 
said act provides: 


After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, * * * are required, empowered, and authorized, when re- 
quested, to administer oaths, required by law or otherwise, to accounts for 
travel or other expenses against the United States, with like force and effect 
as officers having a seal; for such services when so rendered, or when rendered 
on demand after said date by notaries public, who at the time are also sal- 
aried officers or employees of the United States, no charge shall be made; and 
on and after July first, nineteen hundred and twelve, no fee or money paid 
for services herein described shall be paid or reimbursed by the United States. 


Under the provisions of the statutes United States commissioners 
are required to verify by an oath the correctness of their accounts for 
the statutory fees earned for services in criminal cases before them. 
Such oath must be administered by some officer having general 
authority under the statutes to administer and certify oaths, or by 
some officer upon whom special authority has been conferred by 
statute to administer the particular oath required. 

The provisions of such 1912 act have been considered by this office 
in numerous decisions. (See particularly 3 Comp. Gen. 195 and 10 
Comp. Gen. 371.) The only accounts to which the officers mentioned 





444 DECISIONS OF THE COMPTROLLER GENERAL 


in said act, including postmaster, are authorized to administer oaths 
are accounts for travel or other expenses against the United States. 
The act does not confer upon the officers mentioned therein general 
authority to administer oaths, but limits the authority conferred to 
the accounts against the United States “ for travel or other expenses.” 
As the account of the United States Commissioner is a claim against 
the United States for the fees payable to him under the statutes for 
services performed in certain criminal cases, it would seem to be clear 
that the provisions of said 1912 act do not apply thereto, inas- 
much as the claimed fees are not “travel or other expenses ” within 
the meaning of said 1912 act, and may not be so classed. 

Accordingly, the commissioner’s account is returned for verification 
as required by law; that is, by an oath administered by an officer 
legally authorized to administer oaths generally. 


(A-54736) 
COMPEN: a ene ee OVERNMENT PRINTING 


The administrative regulation of the Government Printing Office in force prior 
to March 28, 1924, fixing time and one-half as the rate of compensation for 
work on legal holidays was rendered inoperative by section 23 of the act of 
March 28, 1934, 48 Stat. 522, establishing a 40-hour week and providing for 
overtime compensation on a weekly basis only, as to work on holidays 
falling within an employee’s regular tour of duty of 40 hours. It is only by 
reason of another statute that per diem employees affected by said section 
23 receive double compensation for work on legal holidays during the 
regular tour of duty of 40 hours, that is, their regular rate of compensation 
and gratuity pay. 


Comptroller General McCarl to the Public Printer, June 15, 1934: 


There has been received your letter of June 8, 1934, as follows: 


Section 23, Public Act 141, 73d Congress, as applied to the United States 
Government Printing Office, requires that employee’s weekly compensation, 
minus any general percentage reduction, shall be reestablished and main- 
tained at rates not lower than necessary to restore the full weekly earnings 
under wage schedules in effect June 1, 1932. 

On June 1, 1932, the wage schedule, established by authority of the Act of 
June 7, 1924 (U.S.C. Title 44, Section 40), for actual work on a holiday by 
hourly employees, was as follows: 


“HOLIDAY RATE 


“ Employees required to work on a legal holiday or a special holiday declared 
by Executive order shall be paid at the day rate plus 50 per cent for all the 
time actually employed in addition to their gratuity pay for the holiday as 
provided by law * * *” 

In your decision of April 23, 1934 (A-54736), in reply to my letter of April 
9, you stated: 

“* * * The legal holidays mentioned in the act of January 12, 1895, 28 
Stat. 607, should be included as a part of the 40-hour week for employees of 
the Government Printing Office. 12 Comp. Gen. 21; decision of January 25, 
1934, A-53169. Employees who are not required to work on said holidays are 
nevertheless entitled to their regular compensation for the day, and employees 
not paid on an annual basis, who are required to work on said holidays are 
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entitled, for the time worked on such days, at their regular rate of compensation 
(not ‘time and one-half’) in addition to the regular pay for the holi- 
om °* 5 =" 
In my opinion, the compensation for actual work by hourly employees on a 
holiday properly should be at the rate in effect June 1, 1932, as above stated. 
In view of these facts, I hereby request reconsideration of your decision of 
April 23 insofar as it affects pay for work on a holiday by hourly employees. 
I would appreciate an early reply. 


A similar question was considered and answered in decision of May 
19, 1934, A-54807, 13 Comp. Gen. 370, to the Secretary of the Navy, 
wherein it was stated—after quoting the decision of April 23, 1934, to 
you, and citing decision of May 1, 1934, to the Secretary of the Treas- 
ury, A-55192, 13 Comp. Gen. 307—as follows: 


* * * Unless and until modified in the manner provided by law, all schedules, 
regulations and practices in effect prior to March 28, 1934, relative to compensa- 
tion for overtime, Sunday, and holiday work are rendered inoperative insofar 
as they may be in conflict with the terms of section 23 of the act of March 28, 
1934, Public No. 141, establishing the 40-hour week, but otherwise are to remain 
in full force and effect. Therefore, the Navy Department may continue to pay 
the additional compensation rates provided in the quoted paragraph 2 of the 
“ Instructions ” in the Schedule of Wages which are not less than the minimum 
overtime rate required to be paid by the proviso to section 23 of the act of 
March 28, 1934, for work on Sundays and holidays when not within the regular 
tour of duty of the employees. But for work on Sundays within the regular 
tour of duty of the employees, only the regular rate of compensation on the 
basis of the 40-hour week should be paid, that is to say, the compensation for 
work on a Sunday under such circumstances is to be the same as for work on 
the other days of the week. For work on the legal holidays mentioned in the 
acts of January 6, 1885, 23 Stat. 516, February 23, 1887 24 Stat. 644 and June 
28, 1894, 28 Stat. 96, within the regular tour of duty of the employees, only 
twice the regular rate of compensation on a 40-hour-week basis should be paid. 


In other words, section 23 of the act of March 28, 1934, changes 
the hours of regular work of employees affected thereby from a daily 
to a weekly basis, every day of the week, including Sundays and 
holidays, being regarded the same when within the regular tour of 
duty of 40 hours. Thus, the administrative regulation you quote, 
in force prior to March 28, 1934, fixing time and one-half as the 
rate of compensation for work on legal holidays, was rendered inop- 
erative by said section 23 as to holidays falling within an employee’s 
regular tour of duty of 40 hours. It is only by reason of another 
statute that per diem employees affected by said section 23 receive 
double compensation for work on legal holidays during the regular 
tour of duty of 40 hours, that is, their regular rate of compensation 
and gratuity pay. 

Accordingly, the decision of April 23, 1934, 13 Comp. Gen. 295, 
must be and is affirmed. 


(A-55766) 
PATENTS—FEES FOR APPLICATIONS 


Where the rejection of an application for a patent is due to the issuance of a 
prior patent to the same applicant in a foreign country the fee which the 
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law requires to accompany the application and which is separate and dis- 
tinct from the fees required for the issuance of a patent may not be 
refunded to the applicant. 


Comptroller General McCarl to the Secretary of Commerce, June 15, 1934: 
There has been received your letter of May 18, 1934, as follows: 


Permit me to seek your opinion on the following question : 

By treaty, citizens of certain foreign countries, including Great Britain, 
filing applications for patents in the United States, are accorded the benefit 
of the filing date in the country of origin provided they file here within twelve 
months of filing abroad. 

Proceeding under such a treaty, one Stevens of Bristol, England, filed an 
application in our Patent Office seven days before the expiration of the yearly 
period. He would therefore ordinarily have received the benefit of his British 
filing date but, in this case, Stevens submitted an insufficient filing fee, his error 
arising from the fact that Congress had, unbeknownst to him, passed a law 
increasing the fees above those set forth in his copy of the Rules of Practice 
of the United States Patent Office. 

When Stevens was notified of the insufficiency he transmitted the balance 
which arrived at the Patent Office after the expiration of the yearly period. 
Acting under certain prior decisions, the application was assigned a filing 
date coincident with the arrival of the balance of the fee and was refused a 
date corresponding to the original, insufficient payment. Since the later date 
fell Outside the treaty period, and since a British patent had meanwhile issued 
to Stevens, he was, and is, according to law, barred from obtaining a patent 
here. Under the circumstances Stevens has petitioned for the return of the 
fees paid. 

The Appropriation Act of March 6, 1920 (U.S.C. title 35, Sec. 79), authorizes 
the Commissioner of Patents “to pay back any sum or sums of money paid to 
him by any person by mistake or in excess of the fee required by law.” The 
Acting Commissioner of Patents reports that in his opinion the first payment 
was by mistake (as to the fact that the application would be accepted within 
the treaty period), the second also (because the applicant believed it would 
be accepted retroactively), and would like to have authority to make the reim- 
bursement. 

Before closing it might be added that the amount involved is thirty-one 
dollars and also that the Patent office will operate this year at a net profit of 
approximately half a million dollars. 

Kindly advise me. 


Sections 78 and 78A, Title 35, U.S. Code, require that upon the 
filing of an original application for patent after July 1, 1932, the 
applicant must deposit a fee of $30 and $1 additional for each claim 
in excess of twenty, and a similar fee for the issuance of each origi- 
nal patent. That is to say, the filing fee with the application is not 
a fee for a patent, but is in payment for the services rendered in 
receiving and considering the application and its retention by the 
Government is not dependent upon the granting of a patent. It 
will be noted that the statutory provision for refunds cited in your 
letter does not authorize a refund of the fee filed with the application 
in all cases when a patent is not issued, but only when the fee has 
been paid by mistake or in excess of the amount required. Fees 
deposited with the application for a patent which cannot be issued 
due to issuance of prior foreign patent to the same applicant, can- 
not be said to have been paid by mistake any more than a mistake 
could be said to have been made in the payment of fees accompany- 
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ing all other rejected applications for patents. You are informed 
that the fee may not be refunded to the applicant. 


(A-55750), (A-54168) 
CONTRACTS—STENOGRAPHIC REPORTING 


Under a contract by the Secretary of Agriculture for stenographic reporting 
services for the Agricultural Adjustment Administration, fixing one price 
per page for extra copies when furnished the Secretary of Agriculture and 
another and greater price for copies to be furnished the public, copies for 
the National Recovery Administration are not for the public and must be 
furnished at the contract rate for copies otherwise furnished the Secre- 
tary of Agriculture. 


Comptroller General McCarl to the Administrator, National Recovery Admin- 
istration, June 16, 1934: 


There has been received your letter of May 4, 1934, as follows: 


We are again returning voucher number 7810 in the name of Earl W. 
Cooper. 

In answer to Preaudit Difference Statement against schedule 3414, please 
be advised that agreement regarding price of 10¢ per page was a verbal agree- 
ment with the N.R.A. when it was found necessary that copies of these tran- 
seripts be furnished the Administration. 

The contract which Mr. Cooper has with the A.A.A. and to which he refers 
in paragraph 3 of his letter of April 14, states specifically that extra copies 
of all transcripts be furnished the A.A.A. at 5¢ per page, and all outsiders at 
10¢ per page. This contract is called by Mr. Cooper one strictly with the A.A.A. 
and he does not feel bound to furnish any other organization with these extra 
copies at less than 10¢ per page. According to his understanding of “all 
outside agencies ’’, N.R.A. or any other Government agency would be included. 
He does not feel under obligation to sell at less than 10¢ per page under this 
agreement. 

The N.R.A. did not arbitrarily arrive at an agreed price of 10¢ per page 
in its dealings with Mr. Cooper. Copies of these transcripts were deemed 
necessary and the only source from which they could be had was through Mr. 
Cooper. No price other than the contract price to outsiders, 10¢ per page, was 
offered, and by this means the agreement was reached. 

However, under the contract of January 1, 1934, between Earl W. Cooper and 
the A.A.A., and by authority of Section 601 of the Economy Act, we understand 
that the A.A.A, may furnish the N.R.A. with copies of these transcripts at their 
contract price, or 5¢ per page, and submit a voucher for reimbursement. By 
reason of this, Administrative deductions in the amount of $1,497.20 for 
hearings since January 1, 1934, have been made on this voucher, thus reducing 
it to $1,138.40. A.A.A. will be asked to make payments to Earl W. Cooper for 


* * * . * * * 


these hearings at their contract price of 5¢ per page and then submit voucher 
to N.R.A. for reimbursement of this amount. By this method, N.R.A. will 
effect a saving of 50 percent in its future dealings with E. W. Cooper. 

We trust that this explanation will enable you to certify this bill for 
payment. 


Contract Als-8561, executed June 28, 1933, between the United 
States of America by R. G. Tugwell, Acting Secretary of Agricul- 
ture, and Earl W. Cooper, provides for the stenographic reporting by 
Mr. Cooper, during the period July 1, 1933, to December 31, 1933, 
of all hearings before the Secretary of Agriculture or persons des- 
ignated by him under the Agricultural Adjustment Administration 
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in Washington, D.C., and elsewhere at stated prices for original 
transcripts and carbons depending upon the promptness with which 
the copies are to be furnished and the location of the hearings. The 
contract contains, also, the provision under which the bidder agrees 
to furnish copies or parts thereof to “the public” at not to exceed 
12 cents per page. Contract Als—9240 between the same parties and 
covering similar hearings during the period January 1, 1934, to June 
30, 1934, contains a provision identical in language, except that the 
page rate for copies to the public is 10 cerits instead of 12 cents. 
In executing these contracts, the Secretary of Agriculture acted as 
agent of the United States and in the absence of specific provision to 
the contrary, any copies of the hearings required by other agencies of 
the Government are to be furnished at the same contract rates for 
copies as though furnished to the Secretary of Agriculture. The 
National Recovery Administration is not “the public” within the 
purview of the provision in the contract, and copies desired by it are 
to be furnished at the contract rates. Payment on the voucher at 
the rate of 10 cents per page is not authorized. The voucher will be 
returned, and if the contractor will submit a new voucher at the rate 
specified in the respective contracts for carbon copies furnished to or 
through the Secretary of Agriculture, the same will have considera- 
tion. 


(A-55759) 


COMPENSATION—DOUBLE—RETIRED PAY AND PART-TIME 
CIVILIAN COMPENSATION 


A retired Army officer whose retired pay is in excess of the rate of $3,000 
per annum, occupying a part-time civilian position for which the annual 
rate of compensation on a full-time basis also would be in excess of $3,000, 
must elect under the terms of section 212.of the Economy Act, which form 
of payment he will receive, and is not entitled to both his civilian com- 
pensation for the days he works and his retired pay for nonwork days in 
his civilian position. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
June 16, 1934: 


There has been received your letter of May 17, 1934, as follows: 


Attached hereto is a voucher covering retired pay to Brigadier General 
Pelham D. Glassford, U.S.A., Retired, for the period April 1st to April 30, 1934, 
which is before the undersigned, a disbursing officer, for payment. 

It appears that General Glassford was designated by the Labor Department 
as conciliator for the Imperial Valley labor dispute at a per diem of $20.00 plus 
expenses. He states that he performed the duties of conciliator during the 
period April 4th to 12, inclusive, and April 20th to 30, inclusive, a total of 20 
days during the month of April 1934. This voucher is computed to allow the 
officer 10 days’ full retired pay. 

In your decision of August 17, 1932 (12 Comp. Gen. 256), it was held that in 
applying the limitation of $3,000.00 per annum under Section 212 of the Economy 
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Act on the combined rate of compensation in a civil position and retired pay, 
it is the rate of compensation which controls, irrespective of the number of 
hours or days of work in the civilian position, and not the total amount of 
civilian pay and retired pay received during the year. 

In view of the above-mentioned decision, the undersigned is in doubt as to 
whether General Glassford is entitled to retired pay during the period that he 
is not actually engaged on these duties while holding this position and your 
decision is respectfully requested in the matter. 


General Glassford’s net retired pay, after making the percentage 
deduction, is at a rate in excess of $3,000 per annum. The telegram 
of March 26, 1934, from the Secretary of Labor to General Glassford 
states as follows: 


Secretary of Labor and Agriculture and Chairman of National Labor Board 
wish to designate you, effective April 3, 1934, as conciliator for Imperial 
Valley dispute stop we will forward all data in Washington files and necessary 
official documents stop Government is willing to pay twenty dollars per diem 
plus expenses unless your pension from Federal Government and Economy 
Act prevent this stop if you can accept will you wire collect your telephone 
number. 


The rate of compensation of $20 per diem, whether computed on 
the basis of 307, 312, or 360 days per annum, is equivalent to a rate 
in excess of $3,000 per annum. 

In decision of August 17, 1932, 12 Comp. Gen. 256, 257, cited by 
you, it was held as follows: 


Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, provides as 
follows: 

“Sec. 212 (a) After the date of the enactment of this Act, no person holding 
a civilian office or position, appointive or elective, under the United States 
Government or the municipal government of the District of Columbia or under 
any corporation, the majority of the stock of which is owned by the United 
States, shall be entitled, during the period of such incumbency, to retired pay 
from the United States for or on account of services as a commissioned officer 
in any of the services mentioned in the Pay Adjustment Act of 1922 
(U.S.C,, title 37), at a rate in excess of an amount which when combined 
with the annual rate of compensation from such civilian office or position, 
makes the total rate from both sources more than $3,000; and when the retired 
pay amounts to or exceeds the rate of $3,000 per annum such person shall be 
entitled to the pay of the civilian office or position or the retired pay, whichever 
he may elect. As used in this section, the term ‘retired pay’ shall be con- 
strued to include credits for all service that lawfully may enter into the com- 
putation thereof. 

“(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States.” 

Throughout subsection (a) the limitation is on the combined rate of com- 
pensation, and accordingly, in decision of July 14, 1932, to the Secretary of 
War, A-43204, in answer to question 14, it was stated in part as follows: 

“The purpose of section 212 is to limit the combined rate of compensation in 
a civilian office or position and retired pay for or on account of commissioned 
service to $3,000 per annum. * * *” 

The first part of subsection (b) which has been particularly stressed in your 
submission is simply the reverse of the restriction contained in subsection (a) ; 
that is, through abundant caution there were excepted those who would not 
come within the provisions of subsection (a) because the combined rate of 
civilian pay and retired pay would amount to less than $3,000 per annum, and 
accordingly no special significance is to be attached to the omission of the word 
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“rate” in subsection (b). For instance, in the letter of July 20, 1982, A-43331, 
and in the particular paragraph to which you refer, there was given an illustra- 
tion of a substitute postal employee who works part time at the rate of 65 
cents per hour, citing the rule stated in 8 Comp. Gen. 261, 264. 

You are advised, therefore, that in applying the limitation of $3,000 per annum 
under section 212 of the Economy Act, it is the combined rate of compensation 
which controls, irrespective of the number of hours or days of work in the 
civilian office or position, and not the total amount of civilian pay and retired 
pay received during the year. 


A retired officer whose retired pay and civilian compensation are 


both at a rate in excess of $3,000 per annum must, under the statute, 
elect which he will receive. 


You are advised, therefore, that as the rate of retired pay and the 
rate of compensation in the civilian position which is only part-time, 
both exceed $3,000 per annum, General Glassford is not entitled to 
retired pay for nonwork days in his civilian position, but must elect 
which form of payment he will receive, and unless and until he has 
done so—there being no evidence of record as to receipt of civilian 
compensation—the voucher in question is not authorized to be paid. 


(A-55931) 
COMPENSATION—ADMINISTRATIVE PROMOTIONS—SAVINGS 


Savings from any source during the fiscal year 1935, such as furloughs, leaves 
of absence without pay, or positions abolished before July 1, 1934, may be 
used for administrative promotions during the fiscal year 1985 on an 
annual basis subject to the conditions set forth in decision of June 9, 
1934, A-64807, 13 Comp. Gen. 419. 


en General McCarl to the Administrator of Veterans’ Affairs, June 


There has been received your letter of May 31, 1934, as follows: 


Under the limitations imposed by Section 8, Title II, of the Act of March 20, 
1933 (Public No. 2, 73d Congress), savings in appropriations resulting from 
the operation of the economy provisions of such Act were required to be im- 
pounded and returned to the Treasury. This restriction on the use of unex- 
pended balances of appropriations for personal services after the expiration 
of the fiscal year ending June 30, 1934, was removed by Section 25, Title II 
of the Independent Offices Appropriation Act of March 28, 1934. 

By Section 24 of the same Title and Appropriation Act, the prohibition ou 
administrative promotions contained in Section 7 of the Treasury-Post Office 
Appropriation Act, fiscal year 1934, also was removed to the extent that funds 
for any increases in compensation during the fiscal year 1935 are available, 
on an annual basis, from savings made in the amounts apportioned for personal 
services from the applicable appropriations for that fiscal year. 

Accordingly it is requested that you interpret the phrase “from savings maae 
in the amounts apportioned for personal services” and that this Administra- 
tion be advised whether Administrative promotions may be made from savings 
accruing from: 

(1) Furloughs; 

(2) Leaves of absence without pay; 

(3) Positions abolished; and 

(4) From savings effected by the operation of Section 24(2)(f), Title II of 
the Act of March 28, 1934, in those cases where, it is assumed, the use of appro- 
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priations to pay any increase in salary to the minimum of the grade resulting 
from the reallocation of the position of an officer or employee to a higher grade 
after June 30, 1982, by the Personnel Classification Board or the Civil Service 
’ Commission, would otherwise be prohibited. 


As a prerequisite to administrative promotions during the fiscal 
year of 1935, there must be a showing of the amount specifically 
appropriated or apportioned for personal services for the particular 
office or activity involved and a showing as to the amount necessary 
to pay the salaries for the entire year of all positions, whether filled 
or vacant, existing on July 1, 1934. See decision of June 9, 1934, 
A-54807, 13 Comp. Gen. 419. Accordingly, you are advised that 
actual savings from any source, during the fiscal year 1935, will be 
available for promotions, subject to the above condition. 

Your reference to positions abolished is understood as meaning 
positions abolished before July 1, 1934. Any savings from vacant 
positions in existence on or after July 1, 1934, must be impounded 
and will not be available for promotion unless and until the impound- 
ing be waived by the President. 


(A-56038) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—PERIODIC 
INCREASES OF ALASKA RAILROAD EMPLOYEES 


As a condition precedent to the promotion of an employee of The Alaska Rail- 
road, from $2,600 to $3,200, effective July 1, 1934, or thereafter during the 
fiscal year 1935, there must be shown (1) the apportionment for services 
for the fiscal year 1935 from the funds available for The Alaska Railroad 
(act of March 2, 1934, 48 Stat. 392, and act of March 12, 1914, 38 Stat. 
807) ; (2) the amount of such apportionment necessary to pay the salaries 
for an entire year of all positions, whether filled or vacant, existing at the 
time the promotion is proposed; and (3) a difference between the two 
amounts of at least $600. 

In order to justify periodic increases in compensation of certain employees of 
The Alaska Railroad during the fiscal year 1935, pursuant to administrative 
practice of granting such increases every 6 months, there not only must be 
sufficient savings on an annual basis to cover such increases to be made 
effective July 1, 1934, but also sufficient savings to make those increases 
effective January 1, 1935; that is, there must remain unobligated on June 
80, 1935, an amount equal to the amount that would have been necessary 
to cover the increases made effective January 1, 1935, for the preceding 6 
months, or from July 1, 1934. 


Comptroller General McCarl to the Secretary of the Interior, June 19, 1934: 
There has been received your letter of June 7, 1934, as follows: 


Reference is made to Section 24, subsection (e), paragraph 2, of the Inde- 
pendent Offices Appropriation Act, 1935, providing that administrative pro- 
motions may be made during the fiscal year 1935 to the extent that sums are 
available from savings made in the amounts apportioned for personal services. 
I would like to have your advice as to how this provision will be interpreted 
in its application to employees of the Alaska Railroad. In this connection | 
am attaching a copy of a letter recently received from the General Manager of 
the Alaska Railroad on this subject. 
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The letter to you from the General Manager of The Alaska Rail- 
road, dated May 16, 1934, is as follows: 


With reference to Section 24 (e) of Title II “Independent Offices Ap- 
propriation Act, 1935” amending Section 7 of the Treasury-Post Office Appro- 
priation Act, fiscal year 1934 as follows: 

“Provided further, that administrative promotions may be made during the 
fiscal year 1935 to the extent that funds are available therefor, on an annual 
basis, from savings made in the amounts apportioned for personal services from 
the applicable appropriations for the fiscal year 1935.” 

Will you kindly advise how this amendment will be interpreted in its appli- 
cation to The Alaska Railroad and what showing will be required to support 
the requirement “from savings made in the amounts apportioned for personal 
services.” 

At present I have under consideration the following salary changes to be 
effective July 1, 1934, or when permitted: 

Ralph Tuck, Geologist, $2,600 per annum, to be changed to Geologist, $3,200 
per annum. Dr. Tuck’s service with The Alaska Railroad has been entirely 
satisfactory and with his increased experience and the duties that he is called 
upon to perform I believe that $3,200 per annum would be a fair salary for 
the position. His work corresponds to P. and 8. Grade 3. 

Carpenter and Machinist Apprentices employed at the shops in Anchorage 
start work at a salary of $100 per month and are given an increase in salary 
each six months. As the Economy Act and amendments prevented this in- 
crease subsequent to July 1, 1932, can those who have been working since that 
date and are now in the service, be granted an increase of $20 per month 
on the basis of $5 increase for each six months of service since salary started 
or previous increase granted and can apprentices entering the service since 
July 1, 1932, be granted an increase equivalent to $5 for each six months of 
service. 


In decision of June 9, 1934, A-54807, 13 Comp. Gen. 419, to the 
Secretary of the Navy, it was stated: 


Consequently, as a prerequisite to any such administrative promotions during 
the fiscal year 1935, there must be a showing of the amount specifically appro- 
priated or apportioned for personal services for the particular office or activity 
involved, and a showing as to the amount thereof necessary to pay the salaries 
for an entire year of all positions, whether filled or vacant, existing on July 
1, 1934. The difference, if any, between said two amounts may be regarded 
as a saving available for promotions within the meaning of the provision in 
question. Likewise, any savings resulting from the nonfilling of vacancies 
existing on July 1, 1934, or which may occur during the fiscal year, provided 
impounding thereof be waived by the President, and any savings resulting from 
reductions in salaries or from absences without pay, whether voluntary or 
involuntary, will be available for such promotions. However, in determining to 
what extent promotions may be made from such savings, the availability is to 
be considered on an annual basis. For instance, if at the beginning of the 
second quarter there can be shown a saving in a particular office of $1,200 for 
the entire fiscal year, that entire amount may not be expended in promotions 
for the three remaining quarters by giving eight promotions of $200 each effec- 
tive October 1, 1934. In other words, promotions are not authorized to such an 
extent that the entire commitments at any one time would, when considered on 
an annual basis, exceed the total amount appropriated or apportioned for the 
particular service for the entire fiscal year. 


Accordingly, as a condition precedent to the proposed promotion of 
Ralph Tuck from $2,600 to $3,200, effective July 1, 1934, or thereafter 
during the fiscal year 1935, there must be shown (1) the apportion- 
ment for services for the fiscal year 1935 from the funds available 
for The Alaska Railroad (act of Mar. 2, 1934, 48 Stat. 392, and act 
of Mar. 12, 1914, 38 Stat. 307); (2) the amount of such apportion- 
ment necessary to pay the salaries for an entire year of all positions, 








Ws 


ee 


20°C oC % = =D 


— e— ee 4 
ae | 


~~ oe ° 


DECISIONS OF THE COMPTROLLER GENERAL 453 


whether filled or vacant, existing at the time the promotion is pro- 
posed ; and (8) a difference between the two amounts of at least $600. 

It is understood that the practice of increasing the compensation 
rates of the carpenter and machinist apprentices every 6 months 
was merely an administrative practice and that said increases were 
not in the nature of automatic increases authorized under regulations 
having the force and effect of law. If such are the facts, section 
201 of the Economy Act suspending all laws authorizing automatic 
increases in compensation and that, portion of section 24 of the act 
of March 28, 1934, 48 Stat. 523, removing such suspension during 
the fiscal year 1935, and the decisions of this office relative thereto, 
would have no application here. However, the periodic increases in 
compensation under administrative practice during the fiscal year 
1935 may be resumed only to the extent of available savings in ap- 
propriations or apportionments for personal services as above in- 
dicated on an annual basis. Therefore, to justify the proposed 
periodic increases, there not only must be sufficient savings on an 
annual basis to cover such increases to be made effective July 1, 1934, 
but also sufficient savings to make those proposed to be made effec- 
tive January 1, 1935. That is, there must remain unobligated 
on June 30, 1935, an amount equal to the amount that would have 
been necessary to cover the increases made effective January 1, 1935, 
for the preceding 6 months, or from July 1, 1934. 


(A-55723) 


CORPORATIONS—PARENT AND SUBSIDIARY—DISSOLUTION—ASSIGN- 
MENT OF PARENT CORPORATION FOR BENEFIT OF CREDITORS 


A parent corporation owning all stock of a subsidiary corporation is entitled 
upon dissolution of the subsidiary corporation to only so much of the prop- 
erty thereof as is not liable for the debts of the corporation, as in the case 
of an ordinary stockholder. 

The assignment of the general property and assets, etc., of a parent corporation 
to a trustee for the benefit of creditors does not affect the assets and prop- 
erty of the subsidiary corporation. Hence the trustee or assignee under 
such assignment has no valid claim for the proceeds of a Government check 
belonging to the subsidiary corporation when the subsidiary corporation 
is shown subsequently to have been dissolved because of the forfeiture of 
its charter for nonpayment of the State franchise tax. 


Comptroller General McCarl to Edgar R. Ailes, June 20, 1934: 
Consideration has been given to your claim for the proceeds of 
check no. 875592, for $238.18, drawn April 21, 1933, on the Treasurer 
of the United States, to the order of Step-N-Drive Truck Corpora- 
tion, by J. L. Summers, disbursing clerk, Treasury Department, 
symbol no. 14-342. 
The check in question represents refund of an overassessment 


against the payee corporation of income taxes for the year 1930, plus 
82108°—34——-80 
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interest, and appears to have been returned to the Commissioner 
of Internal Revenue, Washington, D.C., by the collector of taxes, 
Detroit, Mich., for the reason that the payee corporation appeared 
to be in process of liquidation. Said check was forwarded here for 
appropriate disposition in accordance with the established procedure 
in such cases. 

Your claim for the proceeds of the check is predicated on the 
ground that you have been appointed trustee of the assets, etc., of 
Divco-Detroit Corporation pursuant to a trust chattel mortgage and 
assignment agreement entered into on November 18, 1931, for the 
benefit of the creditors of said corporation. It is alleged that the 
payee corporation—Step-N-Drive Truck Corporation—was a sub- 
sidiary of and wholly owned by the Divco-Detroit Corporation, and 
that its assets were covered by the agreement just referred to, your 
contention thus being that, as trustee or assignee of the assets, etc., 
of the parent corporation, you are entitled to receive and dispose of 
the proceeds of the check belonging to the subsidiary corporation. 

In a letter dated December 22, 1933, from the law offices of Bryant, 
Lincoln, Miller, and Bevan, written in your behalf, the following 
was stated in reply to an inquiry by this office: 


The payee company has not been dissolved, It had absolutely no assets and 
did not have even enough cash to pay the expenses necessary to go through a 
dissolution. However, its charter has been cancelled by the state of New York 
for failure to pay franchise tax. 


The agreement referred to above recites the following with respect 
to its purpose, and the extent of the property transferred thereunder 
to the trustee or assignee: 


Whereas said Mortgagor has become and is indebted to the aforesaid seventy- 
one certain persons, firms, and corporations in various amounts aggregating 
approximately One Hundred Eighty-six Thousand Dollars ($186,000.00) ; and 

Whereas said mortgagor desires to secure the payment of said indebtedness, 
together with the debts which may hereafter be incurred by it in connection 
with the operation of its business in accordance with the terms and conditions 
of this agreement; and 

Whereas the said trustee is willing to act as trustee for the benefit of the 
said creditors of said mortgagor under this agreement. 

Now, therefore, this agreement witnesseth : 

That for the purpose of securing the present and future indebtedness here- 
inafter referred to, the said mortgagor, for and in consideration of the sum 
of One ($1.00) Dollar and other valuable considerations, and in consideration 
of the mutual covenants herein contained, has granted, bargained, sold, con- 
veyed, and mortgaged, and by these presents does grant, bargain, sell, con- 
vey, and mortgage, unto the said trustee the following-described goods, 
chattels, and personal property, to wit: 

All of the assets of Divco-Detroit Corporation, consisting of accounts re- 
ceivable, work in process, finished trucks, machinery, equipment, tools, dies, 
jigs, patterns, furniture, fixtures, delivery equipment, patents, patent rights, 
applications for patents, licenses and all shop rights, and all other goods, 
wares, merchandise, property, assets, effects, and choses in action of every 
kind, name, and nature now belonging to the said Divco-Detroit Corporation 
and/or used by it in connection with its business at 2435 Merrick Avenue, 
in the City of Detroit, Wayne County, Michigan, and also all goods, wares, 
merchandise, fixtures, furniture, and personal property of every kind and 
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nature which at any time hereafter may be purchased for, or added to, or used 
in connection with the aforesaid property or business, or comingled with the 
same, and also all accounts receivable, notes receivable, and receivables of 
every kind and nature which may hereafter accrue or become owing to the 
said Divco-Detroit Corporation. 

To have and to hold the same forever unto the said Trustee and to his 
successors in trust, however, and by way of mortgage security only, upon the 
terms and conditions herein provided. 


While you assert your claim on the basis of the transfer of the 
assets and property of the parent corporation to you as trustee or 
assignee pursuant to the agreement, supra, the only perceivable 
theory under which such assertion may be made is that the property 
so assigned to you included such shares of stock of the subsidiary 
corporation as may have been owned by the parent corporation— 
the agreement itself, in this connection, making no specific reference 
to any stock owned in the Step-N-Drive Truck Corporation. If, as 
alleged, the parent corporation, Divco-Detroit Corporation, wholly 
owned the subsidiary corporation, Step-N-Drive Truck Corporation, 
this is understood to mean nothing more than that the parent corpora- 
tion owned all the shares of stock issued by the subsidiary corporation. 
A person owning shares of stock in a corporation has no right to the 
property of a corporation, as such, but only a right to partake, accord- 
ing to the amount put into the fund representing the capital stock, 
of the surplus profits of the corporation, and ultimately, on its dis- 
solution, of so much of this fund as is not liable for the debts of the 
corporation. It is elementary law that an assignee can acquire no 
greater right than the assignor himself has. Consequently, if the 
parent corporation here has no right to the property, as such, of the 
subsidiary corporation, but only in the capacity of a stockholder, that 
is, only a right to participate in the surplus of such corporation, if 
such there be, it appears clear that you, as trustee or assignee, may 
not assert a valid claim to the check in question here, which is, in 
fact, the property of the subsidiary corporation. It even may be 
said that since the subsidiary corporation had no assets, as has been 
alleged, certainly none could be transferred by the agreement. 

Tt is a well-known rule of law that property and assets of a cor- 
poration are held in trust, firstly, for the payment of creditors and, 
secondly, for division among the stockholders, and the fact that a 
corporation may be subsidiary to another corporate body does not 
alter such rule of law. In the instant case it would appear that at 
the time of revocation of the charter the subsidiary corporation was 
indebted, at least to the State of New York for franchise taxes, and 
it is assumed also that since said corporation had no assets at the 
time of the forfeiture of its charter, as has been alleged, it must have 
been insolvent at the time. It is understood that state statutes pro- 
vide generally for the continuance of the corporate functions after 
dissolution, by forfeiture of a charter or otherwise, for the purpose 
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of saving the rights of interested parties, and, in the absence of such 
statutes, the rights of creditors would ordinarily be saved and pro- 
tected by the applicability of the liberal equitable doctrine that 
property and funds of a corporation are held in trust for payment 
of creditors. There has been no showing made here that the business 
of the subsidiary corporation has been liquidated pursuant to the 
applicable state statute or otherwise. 

The Government in making payments of its obligations must be 
assured of a full and complete acquittance so that no occasion will 
thereafter arise for the making of further payments to persons who 
might assert superior rights. 

In view of what has been stated herein, the evidence of record does 
not establish that you as trustee or assignee of the assets and prop- 
erty of the parent corporation are entitled to the proceeds of the 
check in question here. Accordingly, your claim must, on the present 
record, be denied. The check will be retained in the files of this 
office until such time as a valid claim therefor is presented. 


(A-55987) 


COMPENSATION—40-HOUR WEEK—PROMOTION OF NAVY-YARD 
APPRENTICES 


Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing a 40-hour 
week for certain classes of employees of navy yards and naval stations, 
including apprentices, and providing that the basis for adjustment of com- 
pensation rates on a 40-hour week basis is the wage schedule in effect on 
June 1, 1932, does not authorize or require advancement from one salary 
rate to another salary rate, or from one salary class to another salary 
class, within such schedule of wages pursuant to an administrative prac- 
tice in force on June 1, 1932, in contravention of existing statutory pro- 
hibition against administrative promotions. 


Comptroller General McCarl to Robert B. Eisinger, Claimant, June 21, 1934: 


There has been received your letter of June 5, 1934, making “ claim 
for the rate of pay established by the Naval Wage Schedule for 2d 
class apprentices ”, the letter being in pertinent part, as follows: 


On October 7, 1931, I began a four-year apprenticeship in the machinists’ 
trade at the Washington Navy Yard and received the rating of 4th class ap- 
prentice and the pay of 30¢ per hour. 

During June of 1932, I passed the examination provided for in the Regu- 
lations. This examination was held under the auspices of the Labor Board; 
and, as I understand it, my promotion to the rating of 3d class apprentice was 
recommended to the Commandant and approved by him. Again, in June of 
1933, I passed a similar examination, which, as I understand it, entitled me 
to a promotion to the rating of 2d class apprentice; and which I understood 
was also duly approved by the Commandant. While my progress in the trade 
and my academic studies resulted in my promotion to the 38d and 2d classes 
respectively, the provisions of the economy law, prohibiting administrative pro- 
motions in pay, resulted in that I did not receive the rate of pay to which 
I was entitled under the Schedule of Wages for Civil Employees in the Field 
Service of the Navy Department; but as a 2d class apprentice, I am still 
receiving the pay of a 4th class apprentice. 
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Section 23 of the Independent Offices Appropriation Act of March 28, 1934, 
requires that the compensation of the employees covered by that section shall 
be reestablished and maintained “in accordance with the full time weekly 
earnings under the respective wage schedules in effect on June 1, 1932.” If 
the wage scale in effect on June 1, 1982, had been continued undisturbed by 
subsequent economy legislation prohibiting “administrative promotions”, my 
pay would now be 50¢ per hour, in view of the fact that I have met the 
requirements for promotions, and the promotions have been approved by the 
Commandant, insofar as the change in class is concerned. 

I am under the impression that Section 23 of the Act of March 28, 1934, 
which reestablishes and maintains the wage schedules in effect on June 1, 1932, 
carries with it the right of employees to receive the rate of pay according to 
their scheduled rating; and also restores to the management the exercise of 
authority which they possessed on June 1, 1932, in matters affecting promotions. 

It will be noted that in the Schedule of Wages for Civil Employees in the 
Field Service of the Navy Department, as revised to July 23, 1931, that on 
page 33, the general heading “Apprentice” is followed by four separate classi- 
fications, designated respectively, Ist, 2nd, 3rd, and 4th class. Likewise, under 
the general heading “ helper ” the several trades in which they serve as helper, 
are arranged in a column opposite which is the rate of pay such class of 
helper is to receive. 

* * cd Ea *~ oe * 

I desire, therefore, to make claim for the rate of pay established by the 
Naval Wage Schedule for 2nd-class apprentices. Will -you be kind enough, 
therefore, to render a decision upon the facts above set forth, or as they may 
be supplemented or corrected by the Department, in answer to the following 
inquiries : 

1. Am I entitled to the scheduled rate of pay of 50¢ per hour, as such rate 
has been increased by Section 23 of the Act of March 28, 1934, as a 2nd- 
class apprentice? 

2. If so, does my promotion as to pay become effective on March 28, 1934? 

3. If not, what is my status as to pay, under Section 23 of the Act of March 
28, 1934, or other provisions of law or regulations? 


Section 7 of the act of March 3, 1933, 47 Stat. 1515, provides as 
follows: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1984: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is ap- 
pointed, unless such minimum rate would require an actual reduction in com- 
pensation: Provided further, That the restoration of employees to their former 
grades or their advancement to intermediate grades following reductions of 
compensation for disciplinary reasons shall not be construed to be administra- 
tive promotions for the purposes of this section. The provisions of this section 
shall not apply to commissioned, commissioned warrant, warrant, and enlisted 
personnel, and cadets, of the Coast Guard. 


This was a reenactment, with amendment not here material, of 
section 202 of the Economy Act of June 30, 1932. 

In decision of November 28, 1932, A-45759, to the Secretary of 
the Navy, it was held that an advance in the wages of apprentices 
at navy yards would constitute an administrative promotion within 
the meaning of, and be prohibited by, the Economy Act, citing 12 
Comp. Gen. 5, with reference to apprentices at the Government 
Printing Office. 

Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows: 
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The weekly compensation, minus any general percentage reduction which 
may be prescribed by Act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of labor shall not be more than forty per week; 
and pa peameat shall be compensated for at the rate of not less than time and 
one-half. 


This statutory provision establishes a 40-hour week for certain 
classes of employees of navy yards and naval stations, including ap- 
prentices whose wages are fixed by wage boards, published in the 
schedule of wages cited by you, and provides that the basis for 
adjustment of compensation rates from a 44- or 48-hour week to a 
40-hour week is the wage schedule in effect on June 1, 1932, but 
does not authorize or require advancement from one salary rate to 
another salary rate, or from one salary class to another salary class, 
within such schedule of wages pursuant to an administrative practice 
in force on June 1, 1932, in contravention of the existing statutory 
prohibition against administrative promotions. 

Accordingly, based on the facts stated in your letter, you are not 
entitled, as a matter of statutory right, to an advancement in wages 
to the rate fixed for a second-class apprentice, and your claim must 
be and is denied. 

Pursuant to the terms of section 24 of the act of March 28, 1934, 


48 Stat. 522, such advancement on or after July 1, 1934, and during 
the fiscal year 1935, would be a matter solely for administrative 
consideration, limited by the availability of funds from savings on an 
annual basis from personnel appropriations or apportionments. See 
decision of June 9, 1934, to the Secretary of the Navy, A-54807, 
13 Comp. Gen. 419. 


(A-55239) 


VEHICLES—PASSENGER CARRYING—LIMITATION 


A rental agreement pursuant to which the Government agrees to rent pas- 
senger-carrying vehicles for one year at monthly rates which would exceed 
$750 per year is in contravention of section 3 of the act of March 3, 1933, 
47 Stat. 1513, which limits the amount which may be paid for the purchase 
of any motor-propelled passenger-carrying vehicle to $750 and the amount 
which may be paid for maintenance, upkeep, and repairs to $400 per annum. 


Comptroller General McCarl to Secretary of War, June 22, 1934: 
There has been received your letter of April 25, 1934, as follows: 


The U.S. District Engineer, Kansas City, Missouri, entered into contract 
W-461-eng-5341 with the Bohannan Rent-A-Car Company, Kansas City, Mis- 
souri, for the hire of eighteen automobiles for a period of one year. Para- 
graph nine of the specifications of said contract provides for liability on the 
part of the United States for repairs to the automobiles resulting from acci- 
dents for which it is found a Government employee was responsible. 
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The District Engineer has submitted reports on an accident with accompany- 
ing claim by the contractor for the cost of repairs to his car, and recommends 
the approval of the claim by this office. The funds involved were allotted to 
the Kansas City District under the National Industrial Recovery Act. 

Your decision is requested as to whether or not the appropriation referred to 
is available to pay said claim, and if so whether or not similar claims may be 
paid by disbursing officers on properly approved vouchers or should be referred 
to your office for direct settlement. The papers on the claim referred to are 
attached. 


The contract referred to in your submission provides for the rental 
of 14 sedans, 2 station wagons, and 2 one-half ton trucks, comparable 
to Fords, Chevrolets, or Plymouths, for a period of 1 year at the 
rate of $62.50 per month, plus 1 cent per mile for the average mileage 
traveled per month. With respect to damages, the contract provides: 


In case of an accident causing serious damage to any automobile or truck the 
case will be referred to a board of officers who will determine the responsibility. 
If a Government employee is found to be responsible the United States will pay 
for the damage to the car. If the responsibility for the accident is found to 
rest with another party the United States will not pay for the damages. 


This stipulation in the contract is not authorized by law and ap- 
propriations not having made provision for the payment of claims 
for damages are not available therefor. See section 3678, Revised 
Statutes. Accordingly, there is no legal basis for payment of the 
instant claim for damages to one of the motor vehicles. 

There appears a further question in this case. Executive Order 
No. 6660 of March 27, 1934, provided: 


By virtue of and pursuant to the authority vested in me by the National 
Industrial Recovery Act of June 16, 1933 (ch. 90, 48 Stat. 195), and the Fourth 
Deficiency Act, fiscal year 1933, of June 16, 1933 (ch. 100, 48 Stat. 274, 275), the 
heads of all emergency agencies established under the authority of the said 
National Industrial Recovery Act and operating under funds allocated to 
them by the President from the appropriation for national industrial recovery 
contained in the said Fourth Deficiency Act, together with the heads of all 
executive departments and other independent establishments insofar as they 
operate under funds allocated to them by the President from the said appropria- 
tion, are hereby authorized, out of funds so allocated to make such expendi- 
tures (including expenditures for personal services and rent at the seat of 
government and elsewhere, for law books and books of reference, for paper, 
printing and binding, and for the purchase, maintenance, and operation of 
passenger-carrying vehicles), as they may deem necessary to effectuate the pur- 
poses for which the said funds are allocated: Provided, That the purchase, main- 
tenance, and operation of motor-propelled passenger-carrying vehicles subsequent 
to the date of this order shall be subject to the provisions of section 3 of the 
act of March 3, 1933 (ch, 212, 47 Stat. 1489, 1513). 

All such expenditures made or incurred prior to the date of this order are 
hereby confirmed and ratified. 


Section 3 of the act of March 3, 1933, 47 Stat. 1513, prohibits the 
use of appropriations as follows: 


(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive 
of busses, ambulances, and station wagons), at a cost, completely equipped for 
operation, and including the value of any vehicle exchanged, in excess of $750, 
unless otherwise specifically provided for in the appropriation. 

* a . + & a * 

(c) For the maintenance, upkeep, and repair (exclusive of garage rent, pay 
of operators, tires, fuel, and lubricants) on any one motor-propelled passenger- 
carrying vehicle, except busses and ambulances, in excess of one-third of the 
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market. price of a new vehicle of the same make and class and in no case in 
excess of $400. 


If the Executive order, quoted above, may be accepted as authoriz- 
ing the purchase, operation and maintenance of passenger-carrying 
vehicles notwithstanding the terms of section 5 of the act of July 
16, 1914, 38 Stat. 508, it does not authorize expenditures in excess of 
the restrictions in the act of March 3, 1933. See decision of April 
28, 1934, A-51743, 13 Comp. Gen. 305. 

For the fractional month of September 9 to 30, 1933, payments per 
vehicle were $53.51; for the month of October payments were made 
at the rate of $72.18 per vehicle, and for November at the rate of 
$71.05. At this rate of payment, there will have been expended by 
the end of the year more than the limitation fixed by the act of 
March 3, 1933, supra, for the purchase of new automobiles—but the 
rented vehicles will not belong to the Government. The limitation 
of $400 for maintenance, upkeep, and repair fixed by the act of 
March 3, 1933, is for application to the vehicles involved in this 
contract and there may not be expended more than that amount per 
vehicle. When that limit has been reached, credit must be disallowed 
for all payments thereafter made. 

Payments for rental at the above rates would have exceeded the 
limitation of $400 by May 1 and as it may be presumed that such 
payments have been made, no payment in addition thereto is now 
authorized. 

You are advised accordingly. 


(A-56233) 
LEAVE OF ABSENCE—TEMPORARY AND EMERGENCY EMPLOYEES 


Employees serving on and after July 1, 1934, under appointments designated 
as “temporary”, or under appointments fixed for a definite duration, as 
for 30 days, 60 days, etc., may not be granted sick or annual leave of 
absence with pay, even though the leave may have been regarded as 
“earned” under appointments designated as “ indefinite” or “ permanent” 
prior to July 1, 1934. 

Employees appointed for the duration of emergency work, or for such period 
as their services may be required on such work, under authority of emer- 
gency legislation, the operation of which and/or the availability of funds 
for which terminate June 30, 1935, although the appointments may be 
terminated at any time prior to said date and must terminate not later 
than said date, are to be regarded as “emergency ” employees, rather than 
“temporary”, and may be granted sick and annual leave of absence with 
pay within the limitations prescribed by statute and/or administrative 
regulations, 


Comptroller General McCarl to the Federal Emergency Administrator of 
Public Works, June 22, 1934: 


There has been received your letter of June 20, 1934, as follows: 


Reference is made to a recent circular sent to the heads of executive depart- 
ments and independent establishments by the Director of the Bureau of the 
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Budget, copy attached, requesting that all appointments heretofore made as 
“indefinite” be terminated not later than June 30, 1934, and after that date 
appointments made under emergency funds be specifically designated either as 
“temporary ” or “emergency” and the duration expressly limited to a period 
not extending beyond June 30, 1935. In this connection I desire your ruling 
as to whether employees so appointed will earn annual or sick leave from July 
1, 1934. If not, may the leave which has been earned already but not used up 
to June 30, 1934, be taken subsequent to that date. 

In view of the early date of the proposed change, I shall appreciate having a 
prompt response. 


Circular No. 327, issued June 11, 1934, by the Director of the 
Bureau of the Budget, is as follows: 


All appointments which may have been made by the several executive depart- 
ments, independent establishments, and emergency agencies which, with re- 
spect to their duration are designated as “indefinite” as distinguished from 
“temporary ” or “ emergency ” shall be terminated not later than June 30, 19384, 
and no further such indefinite appointments shall be made under emergecny 
funds. 

Each appointment made under emergency funds, as distinguished from the 
appropriations for the regular activities of the Government, shall be made and 
specifically designated either as a temporary or an emergency appointment, and 
shall expressly limit its duration to a period not extending beyond June 30, 
1935. 


In decision of September 20, 1933, 18 Comp. Gen. 85, it is stated: 


The general rule is that leave of absence with pay may not be granted to 
employees serving under temporary appointments, that is, employees serving 
under appointments of a definite duration. (3 Comp. Gen. 382; 4 id. 650; 5 id. 
903 ; 6 id. 175, 266, 275.) 


Therefore, employees serving on and after July 1, 1934, under ap- 
pointments designated as “ temporary ”, or under appointments fixed 
for a definite duration, as for 30 days, 60 days, etc., may not be 
granted sick or annual leave of absence with pay, even though the 
leave may have been regarded as “ earned ” under appointments des- 
ignated as “ indefinite ” or “ permanent” prior to July 1, 1934. 

However, “emergency ” appointments are not necessarily to be 
regarded as “temporary ” within the meaning of the above quoted 
rule prohibiting the granting of leave of absence with pay. Em- 
ployees appointed for the duration of emergency work, or for such 
period as their services may be required on such work, ander au- 
thority of emergency legislation the operation of which and/or the 
availability of funds for which terminate June 30, 1935, although the 
appointments may be terminated at any time prior to said date and 
must terminete not later than said date, are not to be regarded as 
“temporary ” within the meaning of the decisions of this office, hold- 
ing that leave of absence with pay may not be granted to temporary 
employees. Employees may be serving under an emergency appoint- 
ment reading in substance as follows: 


Effective on date of oath, you have been [or are hereby] appointed a (Des- 
ignation), Grade t $ per annum less the same percentage deduc- 
tion as that applicable to regular employees under the provisions of Sections 
2 and 8 of Title II of the Act of March 20, 1933, as amended, for emergency 
work in the (Name of Office, Bureau, etc.) for such period of time as your 
services may be required on such work and funds are availiable therefor, but 
not to extend beyond June 30, 1935. 
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The employees so serving may be regarded as “emergency ” 
rather than “temporary” employees, and the granting to such 
employees of sick and annual leave of absence with pay, within the 
limitations prescribed by statute and/or administrative regulations, 
would not be in contravention of the decisions of this office. In 
computing leave of absence allowable in such cases, the leave earned 
prior to such appointment may be taken thereafter. 
The questions presented are answered accordingly. 


(A-55880) 
CONTRACTS—ARCHITECTS’ FEES 


Under a contract by the Architect of the Capitol for architectural services in 
connection with the construction of public buildings which provides for a 
percentage compensation based on the cost of the buildings and their 
equipment, no part of the cost of beautifying and/or improving the 
grounds appurtenant to such buildings may be included in computing the 
amount of the architects’ fees. 

Words and Phrases—Building. The term “ building” has a recognized mean- 
ing, importing a structure inclosed within walls and covered by a roof, 
and such meaning is not to be enlarged by application to include sur- 
rounding grounds. The term “equipment” as applied to buildings also 
has an established meaning and does not include plantings, topsoil, or 
sidewalks on surrounding grounds. 


Comptroller General McCarl to The Architect of the Capitol, June 23, 1934. 
There has been received your letter of May 22, 1934, relative to 
the inclusion of the following items as part of the basis for payment 
of the six percent architects’ fee of Edward H. Bennett and William 
E. Parsons for services in connection with the construction of the 


new conservatory, Botanic Garden, under contract ACbg-1, March 
4, 1930. 


I a deine nthieedidiemte ninenserninieedeeaate $4, 066. 20 
i la ano Gteceans greene dh cegeenen aeiihanenebsiotinieneets 8, 480. 40 
ere I ee ei 5, 158. 35 


Article 1 of the contract with the architects, which you quote in 
part as authority for inclusion of the items above, deals exclusively 
with the scope of the services to be rendered by the architects under 
their contract. It establishes the obligation of the architects as dis- 
tinguished from the undertakings of the Government as set forth in 
Article 2 and has no reference to the amount of the fee or the basis 
upon which it is to be estimated. 

Article 2 of the contract provides in pertinent part that “ the party 
of the first part [the Government] also agrees to pay the parties of 
the second part, as compensation, an amount equal to Six percent 
(6%) of the total cost of the buildings and their equipment.” 

This provision is clear and unambiguous and establishes the basis 
upon which the percentage fees of the architects are to be computed. 
It is true, no doubt, that the sidewalks were a part of the approach 
to the new conservatory, that the topsoil was used in the grounds and 
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inside of the conservatory, and that the cost of transplanting was 
brought within the scope of the project by the Congress. This, how- 
ever, is not sufficient to constitute any of the items involved a part 
of the buildings or their equipment. The term “ building ” has been 
the object of definition by the courts too often to require discussion 
here. A building is a structure or edifice inclosing a space within 
its walls and usually covered with a roof. See 9 Corpus Juris 685 for 
numerous definitions to the same effect. The term equipment, as 
applied to buildings, also has an established meaning and does not 
include plantings, topsoil, or sidewalks. 

This office has held that a steam distribution system between a 
power plant and public building did not constitute a building. 10 
Comp. Gen. 499; that landscaping was not a building and that 
the construction of public roads was not a building. 11 Comp. 
Gen. 57; A-40066 and A-40068, January 8, 1932. While the question 
involved in those cases was different the principle is the same. It is 
clear that the buildings and their equipment could be complete and 
ready for occupancy without reference to approaches or the beauti- 
fication of the surrounding territory. 

In view of the plain contract provisions it must be held that the 
6 percent fee to which the architects are entitled is to be computed 
upon the cost of the actual buildings and their equipment without 
reference to exterior walks, topsoil, or planting. 

You are advised, therefore, that the inclusion of the items here in- 
volved as part of the basis for determining the amount of the archi- 
tects’ fees is not proper and payment on such basis is not authorized. 


(A-55929) 


BOARD OF TAX APPEALS—APPOINTMENTS 


Pursuant to Title X of the Revenue Act of 1926, 44 Stat. 106, the terms of mem- 
bers of the Board of Tax Appeals expire upon anniversaries of the dates 
the terms of the original appointees expired. 


















Comptroller General McCarl to the Chairman of the Board of Tax Appeals, 
June 23, 1934: 


There has been received your letter of June 1, 1934, as follows: 


Title X of the Revenue Act of 1926 (Public, No. 20, 69th Congress, page 108) 
[44 Stat. 106], provides in part as follows: 
* 


* * * * * . 


“(b) The terms of office of all members who are to compose the Board prior 
to June 2, 1926, shall expire at the close of business on June 1, 1926. The terms 
of office of the sixteen members first taking office after such date shall expire, 
as designated by the President at the time of nomination, four at the end of 
the sixth year, four at the end of the eighth year, four at the end of the 
tenth year, and four at the end of the twelfth year, after June 2, 1926. The 
terms of office of all successors shall expire twelve years after the expiration 
of the terms for which their predecessors were appointed; but any member 
appointed to fill a vacancy occurring prior to the expiration of the term for 
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which his predecessor was appointed shall be appointed only for the unexpired 
term of his predecessor.” 

On June 8, 1926, the President commissioned Messrs. W. C. Lansdon, C. P. 
Smith, and J. M. Sternhagen as “A Member of the Board of Tax Appeals for a 
term of eight years.” On the same day each of these appointees took the oath 
of office and entered on duty. 

On January 19, 1932, a commission was issued to Mr. J. Russell Leech as 
“A Member of the Board of Tax Appeals for the unexpired term of eight years 
from June 2, 1926.” Mr. Leech qualified by taking the oath of office and enter- 
ing on duty on January 30, 1982. 

For pay purposes, I request your decision as to the date of expiration of the 
appointments of the terms of the four Members above mentioned. 


The provisions of the Revenue Act of 1926 quoted in your letter 
are to the effect that the original terms are to run for a specified 
number of years from the date stated in the act, and that any person 
chosen to fill a vacancy should be appointed only for the unexpired 
term of his predecessor. Similar statutory provisions as to appoint- 
ments and term of office are found in the Tariff Act of September 
8, 1916, 39 Stat. 795, in the Interstate Commerce Act of February 4, 
1888, 24 Stat. 383, and in the Federal Trade Commission Act of 
September 26, 1914, 38 Stat. 717, and have been uniformly regarded 
as fixing the expiration of the terms of appointees on anniversaries 
of the dates the terms of the original appointees expired. See 
A-20249, November 2, 1927. Accordingly, I have to advise that the 
terms of all four of the members named in your submission expired 
at the close of business June 1, 1934. 


1  (A-56104) 
PROPERTY—PRIVATE—DAMAGED IN THE MILITARY SERVICE 


Articles of personal property acquired after the effective date of change of 
Station orders may not be included in the authorized change of station 
allowance of baggage and are not within the contemplation of the act of 
March 4, 1921, 41 Stat. 1436, providing for the settlement of the claims 
of officers and enlisted men of the Army for loss of private property 
destroyed in the military service of the United States. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
June 25, 1934: 


There has been received your letter of June 1, 1934, submitting 
for decision whether payment thereon is authorized a voucher in the 
sum of $72.25 in favor of Lester M. Dyke, captain, Medical Corps, 
United States Army, covering reimbursement under the act of March 
4, 1921 (41 Stat. 1436), for damage to his personal property alleged 
to have been sustained while being transported from San Francisco, 
California, to Washington, D.C., between February 4, 1933, and 
February 24, 1933, incident to change of station from Schofield Bar- 
racks, Territory of Hawaii, to Army Medical Center, Washington, 
D.C., under paragraph 15, Special Orders No. 249, Headquarters 
Hawaiian Department, Fort Shafter, Territory of Hawaii, October 
13, 1932. 
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It appears that certain articles of furniture were purchased by 
Captain Dyke from the department of vocational training, Pacific 
Branch, United States Disciplinary Barracks, Alcatraz, Calif.; that 
this furniture was packed and crated by men of the department of 
vocational training, Alcatraz, Calif., and that on February 1, 1933, 
16 packages of household furniture were received at Fort Mason, 
Calif., from the department of vocational training, consigned to the 
claimant, Army Medical Center, Washington, D.C.; that these pack- 
ages were in apparent good order and condition; that they were 
stowed on the Army Transport Service Pier, Fort Mason, Calif., 
with other property of like nature; that on the same date the prop- 
erty was loaded in Hatch 5, lower hold, United States Army trans- 
port Republic, which sailed from San Francisco, Calif., on February 
4, 1933, to Brooklyn, N.Y.; that the goods were received at the Army 
base, Brooklyn, N.Y., on February 21, 1933, in apparent good order 
and condition; that the property was turned over to the Baltimore & 
Ohio Railroad for shipment to Silver Spring, Md., on February 24, 
1933; that upon arrival of the goods at Silver Spring they were in 
apparent good order and condition, and that on unpacking, the items 
covered by the claim were found damaged. 

A board of officers appointed under paragraph 2, Special Orders 
No. 145, Headquarters, Army Medical Center, Washington, D.C., 
June 17, 1933, found, in part, that from the nature of the damage 
done to this furniture, the damage was due to faulty packing and 
crating and not due to rough handling during transportation. This 
board recommended that “ an adjustment of the original price of the 
furniture be made by the Disciplinary Barracks, Alcatraz, Calif., to 
Capt. Lester M. Dyke, to the amount of $72.75 [$72.25] in a complete 
settlement of the account.” This figure is the result obtained by 
deducting from the total damage sustained, $104.75, the amount 
recovered from the Baltimore & Ohio Railroad Co., $32.50. 

A board of officers convened under the provisions of finance office 
memorandum no. 41, dated September 15, 1933, found that the dam- 
age occurred in transportation incident to claimant’s change of sta- 
tion orders, and recommended that claimant be reimbursed in the 
amount of $72.25. 

The officer’s change of station orders were dated October 13, 1932, 
and directed his release from assignment and duty in the Hawaiian 
Department, effective on date of departure. He was further directed 
to proceed by the Army transport sailing from Honolulu about 
November 12, 1932, to San Francisco, Calif., thence via Government 
transport through the Panama Canal to New York, and upon arrival 
in New York and upon the expiration of any furlough or leave of 
absence granted him to proceed to Army Medical Center, Washing- 
ton, D.C., for duty. 
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The evidence indicates that the furniture involved in this claim 
was acquired after the effective date of his orders. That is, it ap- 
pears that the purchase of said furniture from the department of 
vocational training, Pacific branch, United States Disciplinary. Bar- 
racks, Alcatraz, Calif., occurred after November 12, 1932, contem- 
plated date of detachment from duty in the Hawaiian Department, 
and before February 1, 1933, date this shipment of furniture was 
received at Fort Mason, Calif. It has been held that such articles 
acquired after the effective date of orders may not be included in the 
authorized change of station allowance of baggage and are not 
within the contemplation of the act of March 4, 1921, supra. See 
A-41424, dated April 8, 1932. 

Accordingly, you are not authorized to make payment on the 
voucher. 


(A-56123) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—AVERAGE 
PROVISIONS 


The administrative promotion during the fiscal year 1935 of an officer or em- 
ployee occupying the only office or position in a grade prescribed by the 
Classification Act, from savings on an annual basis, is subject to the 
average provision and limited to a rate not in excess of the mathematical 
average of the grade. 


Comptroller General McCarl to the Recorder of Deeds, District of Columbia. 
June 25, 1934: 


There has been received your letter of June 12, 1934, as follows: 


A copy of your opinion, A-54807, dated June 9, 1964, as expressed to the 
Secretary of the Navy, relative to administration promotions during the fiscal 
year 1935, is before me. 

I note that this opinion places no limit upon the amount of increase insofar 
as the various step-ups are authorized under the Reclassification Act. 

Your opinion is requested, therefore, on the following questions: 

(1) Whether an administrative or executive official may increase his 
salary from the minimum of his grade to the maximum of the 
grade, or 

(2) Whether he may only increase his salary from the minimum of 
the grade to the average of the grade, 

due regard being had to there being available sufficient funds, in keeping with 
your opinion. 


It is assumed that your office or position is the one in question. 
The records of this office disclose that there is no other office or posi- 
tion under the office of the recorder of deeds allocated in grade 
CAF-13, with a salary range from $5,600 to $6,400 per annum, and 
that your present salary rate is the minimum rate of the grade. 

The act of June 4, 1934, 48 Stat. 847, including the appropriation 
for the office of the recorder of deeds of the District of Columbia 
contains the so-called “ average provision ” in part as follows: 


* * * Provided, That in expending appropriations or portions of appro- 
priations contained in this Act for the payment of personal services in accord- 
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ance with the Classification Act of 1923, as amended, with the exception of 
the two civilian Commissioners the average of the salaries of the total number 
of persons under any grade in any bureau, office, or other appropriation unit 
shall not at any time exceed the average of the compensation rates specified 
for the grade by such Act, as amended: Provided, That this restriction shall not 
apply * * * (5) to reduce the compensation of any person in a grade in 
which only one position is allocated. 


Originally the average provision (act of Apr. 4, 1924, 43 Stat. 64) 
contained no reference to one position in a grade, and in decision of 
July 19, 1924, 4 Comp. Gen. 77, it was held as follows (quoting from 
the syllabus) : 


Where there is only one employee in a grade no comparative efficiency rating 
can be made, and if the employee is determined administratively to bave at- 
tained the proper efficiency, his compensation may be fixed at any rate of pay 
within his grade. 

For the fiscal year 1926 the average provision contained the fol- 
lowing (quoting from the act of Mar. 3, 1925, 43 Stat. 1217) : 


* * * and in grades in which only one position is allocated the salary 
of such position shall not exceed the average of the compensation rates for 
the grade: Provided, That this restriction shall not apply * * * (2) to 
require the reduction in salary of any person whose compensation was fixed 
as of July 1, 1924, in accordance with the rules of section6o0fsuch Act * * *, 


This provision was construed and applied in decision of May 11, 
1925 (4 Comp. Gen. 932). 

For the fiscal years 1927 to 1932, inelusive, the average provision 
contained the following (quoting from the act of May 10, 1926, 44 
Stat. 418) : 


* * * and in grades in which only one position is allocated the salary of 
such position shall not exceed the average of the compensation rates for the 
grade except that in unusually meritorious cases of one position in a grade 
advances may be made to rates higher than the average of the compensation 
rates of the grade but not more often than once in any fiscal year and then only 
to the next higher rate * * *. 


This was construed and applied in decision of August 26, 1926, 
6 Comp. Gen. 160. 

For the fiscal years 1933 and 1934, during which promotions within 
the grade were prohibited by.section 202 of the Economy Act, and 
section 7 of the act of March 3, 1933, 47 Stat. 1515, the average 
provision has been the same as for the fiscal year 1935, quoted above. 

In view of this legislative history of the average provision, and 
as exception (5) provides that the restrictions shall not apply “to 
reduce the compensation of any person in a grade in which only one 
position is allocated”, there can be no doubt but that the average 
provision for the fiscal year 1935 is applicable to prohibit the increase 
in compensation of the person holding the only office or position in 
a grade under a bureau, office, or other appropriation unit to a rate 
above the mathematical average of the grade, unless expressly 
excepted from the restrictions thereof. 

As your office has not been expressly excepted from the restrictions 
of the average provision, and as your present salary is $5,600 per 
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annum, the minimum rate of the grade, question (1) is answered 
in the negative, and question (2) in the affirmative, provided there 
are available sufficient savings on an annual basis as stated in decision 
of June 9, 1934, A-54807, 13 Comp. Gen. 419. 


(A-56249) 


FORM OF EMERGENCY APPOINTMENTS—NATIONAL RECOVERY 
ADMINISTRATION 


Emergency appointments should cover only periods for which the particular 
service may be required and not to extend in any event beyond June 30, 
1935. 


Comptroller General McCarl to the Administrator, National Recovery Ad- 
ministration, June 25, 1934: 
There has been received your letter of June 21, 1934, as follows: 


There is attached herewith a copy of appointment which has been drafted to 
comply with Circular No. 327, dated June 11, 1934, from the Director of the 
Bureau of the Budget. Your recommendation for the correctness of this 
appointment is respectiully solicited. 


The proposed form of emergency appointment is as follows: 


Your appointment in the National Recovery Administration is hereby changed 
to read as follows: 

“Your appointment is for the emergency and shall not extend beyond June 
30, 1935.” 


It is assumed that the proposed notice of change in the terms of 
appointment is to be sent to each employee now in the service of 
your Administration under an appointment complying with the pro- 
visions of Executive Order No. 6440 of November 18, 1933, as 
amended, but which is not specifically limited as to period of 
duration. 

The form of the change in appointment as proposed by you would 
seem to imply that there will be need for all emergency personnel for 
the entire duration of theemergency. No doubt certain classes of work 
authorized by emergency legislation’ and/or for which emergency 
appropriations are available will be completed prior to the termina- 
tion of the general emergency. Also it is to be presumed that, for 
various reasons, the services of some employees may cease to be 
required before June 30, 1935, and before the termination of the 
present emergency. Consequently it is suggested that the notice of 
change in appointment be made to read substantially as follows: 


Your appointment in the National Recovery Administration is hereby changed 
to show that it is an emergency appointment for such period only as your 
services may be required and not to extend in any event beyond June 30, 1935. 


With respect to appointments hereafter made, your attention is 
invited to decision of June 22, 1934, A-56233, 13 Comp. Gen. 460, to 
the Federal Emergency Administrator of Public Works, wherein the 
following form of emergency appointment was suggested as proper: 
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Effective on dute of oath, you have been [or are hereby] appointed a 
(Designation), Grade —. at $ per annum less the same percentage deduc- 
tion as that applicable to regular employees under the provisions of Sections 2 
and 3 of Title Il of the Act of March 20, 1933, as amended, for emergency work 
in the (Name of Office, Bureau, etc.) for such period of time as your services 
may be required on such work and funds are available therefor, but not to 
extend beyond June 30, 1935. 


(A-55954) 


DISBURSING OFFICERS—ACCOUNTABILITY FOR PAYMENTS 
FROM EMERGENCY CONSERVATION WORK FUNDS 


The terms of Executive Order No. 6200, dated July 11, 1933, relative to the 
administration of emergency conservation work, may not be regarded as 
relieving disbursing officers from liability for improper payments of funds 
covered thereby resulting from their own errors. 


Comptroller General McCarl to the Director, Emergency Conservation Work, 
June 27, 1934: 


There is for consideration by this office in the audit of the disburs- 
ing accounts of Captain E. F. Rea, Finance Department, United 
States Army, symbol no. 200-843, the question of liability for over- 
payments made by him from Emergency Conservation Work funds 
made available under the act of March 31, 1933, 48 Stat. 22. 

The overpayments in question were made under facts and circum- 
stances which may be epitomized as follows: 

Check no. 42891 was drawn May 1, 1933, to the order of Grace 
Troila, allottee of Domenic Belfino, for $15, for payment of item 
no. 9 on pay-roll voucher no. 82, the enrollee being a member of the 
Three Hundred and Sixth Forestry Company, Civilian Conservation 
Corps, Fort George G. Meade, Md. The voucher covers payment for 
the month of April 1933. With respect to item 9, it is shown on the 
voucher that Domenic Belfino enrolled on April 9, 1933; that the 
monthly rate of allotment was $15; that the total amount accruing 
for the period April 9 to April 30, 1933, was $22; that the total 
amount of the allotment accruing over this period was $11; that the 
subject check was issued to the allottee in the sum of $15, notwith- 
standing that the pay roll showed the amount due the allottee to be 
$11, thus resulting in a clear overpayment of $4 to the allottee, which 
operated, to that extent, as an overdraft in the depository account. 

Checks nos. 1,137,590 and 1,137,604, constituting items nos. 11 and 
25, respectively, on pay roll voucher no. 152, were drawn on June 
8, 1933, each in the sum of $6.00, to the order of Eugenia Eubanks 
and Marie Lauer, allottees, respectively, of Jefferson D. Lee and 
Raymond D. McKelvy, the enrollees being members of the Three 
Hundred and Forty-first Company, Civilian Conservation Corps, 
Fort George G. Meade, Md. The voucher covers payment for the 
month of May 1933. With respect to items nos. 11 and 25, it is 
shown that the two members in question enrolled on May 24, 1933, 
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that the monthly rate of allotment in each case was $22.50, that the 
total amount accruing for the period May 24, to May 31, 1933, was 
$7 in each case—that the total amount of the allotment accruing 
over this period was $5 in each case—that the subject checks were 
issued to the allottees in the sum of $6 each, notwithstanding that 
the pay roll showed the amount due each allottee to be $5 only, thus 
resulting in a clear overpayment of $1 in each case, which operated, 
to that extent, as an overdraft in the depository account. 

By letter of March 13, 1934, this office requested the disbursing 
officer to deposit the total amount of the overdrafts, $6.00, from his 
nonofficial funds to his official credit with the Treasurer of the United 
States, under the officer’s disbursing symbol no. 200-843. The dis- 
bursing officer under date of April 17, 1934, replied as follows: 


Overdraft items of $4.00 and $2.00. 
Under date of February 20, 1934, the undersigned request relief from liability 
in accordance with Executive Order No. 6200. No reply has been received. 


While this office has no record of having received the request for 
relief referred to in the officer’s reply, supra, he apparently believes 
that the Executive order referred to relieves him of liability for the 
overpayments here in question. Said Executive order issued July 
11, 1933, provides in part— 

* * * no disbursing officer shall be held liable for any payment made 


under the provisions of the foregoing Act and said Executive Orders, or for the 
uncollected balance of any overpayment involved. 


It is fundamental that disbursing officers of the Government are 
bound to account faithfully and fully for all moneys intrusted to 
their care, and in so accounting they are personally liable to the 
United States for such moneys for which they fail to show a lawful 
use in the expenditure thereof. In other words, the relation of a 
disbursing officer to the Government is direct and personal, and he is 
therefore directly responsible for the legality of payments made by 
him from Government funds. The accounting officers of the Govern- 
ment may allow credit in the accounts of a disbursing officer only 
where the accounts show that the public funds intrusted to his care 
were properly disbursed. Conversely, however, credit may not be 
allowed where his accounts clearly show that the public funds so 
intrusted to his care were not properly disbursed. See, generally, 
decision of May 7, 1934, A-52987, 13 Comp. Gen. 326. 

In the instant case the facts were properly certified to the dis- 
bursing officer, the pay rolls in this respect clearly showing the 
amount due each allottee. The issuance of the checks by the dis- 
bursing officer for amounts in excess of those shown from the facts 
certified to on the pay roll to be due the several allottees was due to 
an error of the disbursing officer, and the responsibility therefore 
rests solely with him under his statutory duties, notwithstanding the 
provisions of the Executive order, swpra. 
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Accordingly it is requested the disbursing officer be instructed to 
deposit the amount in question to the credit of his official account 
without further delay. 


(A-55879) 


SPECIFICATIONS—AGREEMENTS FOR SECURING ORDERS FROM THE 
GOVERNMENT—BIDS 


An agreement made by a bidder to pay for services in securing orders from 
the Government for motor trucks, either on a contingent fee basis or in the 
form of favors or by means of a liberal expense account, being against 
public policy, an administrative requirement from all bidders for an afft 
davit that no such agreement was entered into, is an enforceable condition 
of the specifications, and any bid may be rejected for failure to furnish the 
affidavit. Faithful compliance with section 3709, Revised Statutes, in stat- 
ing the needs of the United States in advertised specifications—the job to 
be performed—without unnecessary details of construction, devices, lubrica- 
tion, etc., will reduce to a minimum the fertile field of high-pressure 
Salesmanship. 


Comptroller General McCarl to the Secretary of War, June 28, 1934: 


There have been received your letters of June 19 and 26, 1934, 
concerning invitation by the War Department No. 398-34-145, dated 
May 16, 1934, for bids opened May 26, 1934, for the delivery of 68 
ambulances and concerning which protest has been submitted by 
the Trew Motor Co. with respect to the administrative procedure 
followed (1) in the refusal of the officers at Camp Holabird, where 
the bids were opened, to permit competing bidders to examine the 
bids after they had been opened; (2) that the prices as read by the 
officer opening the bids showed the Trew Motor Co. to have submitted 
a bid of $1,027.85 each, and the Chevrolet Motor Co. to have sub- 
mitted a bid of $1,115 each; (3) that when the bids were tabulated 
and an abstract thereof prepared the bid of the Chevrolet Motor 
Co. was shown as $1,015 each; and (4) that the Trew Motor Co. 
objected to the requirement in the specifications that there be exe- 
cuted by bidders an affidavit to the effect that they had not employed, 
and would not employ, any person on a contingent fee basis to secure 
contracts with the War Department for the delivery of motor 
vehicles. 

With respect to the last-named objection of the Trew Motor Co., 
you have reported in the letter of June 19. 1934, as follows: 


Among the conditions contained in this invitation was the following: 

“6. Sworn affidavit required with this bid: 

“Each bid submitted in response thereto must be accompanied by an affi- 
davit that the bidder has not employed and will not employ any person, other 
than a bona fide established commercial or selling Agency maintained by the 
bidder for the purpose of securing business, to solicit or secure an award or 
contract hereunder upon any agreement for a commission, percentage, broker- 
age, or contingent fee. 

“If the articles bid upon are not manufactured by the bidder, the bid must 
also be accompanied by an affidavit of the manufacturer of similar import. 
If the bidder or manufacturer is a partnership, the affidavit must be executed 
by one of the partners. If the bidder or manufacturer is a corporation, the 
affidavit must be executed by an officer of the corporation duly authorized to 
make such affidavit.” 
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The bid submitted by the Trew Motor Company in response to the invitation 
under consideration was not accompanied by such an affidavit, and the abstract 
of bids contains the following notation: 

“Mr. A. H. Ferrandou, representative of Trew Motor Co. (Bidder No. 8), 
at the opening of these Bids was questioned with reference to the missing 
sworn affidavit, and he stated to the Officer opening bids that he could not 
furnish assurance that the builder would furnish sworn affidavit called for in 
Paragraph 6, Page 6 of this Bid, if called upon to do so.” 

In its letter to you the Trew Motor Company states in substance that from 
the information available it appears that it is the low legal bidder and should 
receive the award, that at the time the bids were opened the purchasing officer 
asked its representative if it would furnish the affidavits called for by the 
invitation and its representative replied that he could not answer. 

The company contends that there is no justification or reasonable purpose for 
requiring such an affidavit. It invites attention to Article 11 of the Standard 
Government Form of Contract, Supplies (Standard Form No. 32), entitled 
“Covenant against contingent fees”, and to the fact that the invitation under 
consideration requires the successful bidder to agree to execute a contract on 
that form. It contends that the provisions contained in Article 11 fully protect 
the Government and that the War Department has no authority to alter or 
change any of the artides of Standard Form No. 32 which was approved by 
the President on June 10, 1927. The company states that it complies fully with 
the requirements of Article 11, that it is prepared to sign a contract prepared 
on Standard Form No. 32, and that it has not employed any person to solicit this 
contract on any agreement for a commission, percentage, brokerage or contingent 
fee. It further states “* * * neither, we are reliably informed and have 
every reason to believe, has the manufacturer; and that there have been 
included in the prices quoted the Government on these ambulances no amounts 
to be paid as such fee.” 

The stipulation against contingent fees originated during the World War, as 
the result, it is understood, of certain abuses which developed in connection 
with the procurement of war supplies. Supply Circular No. 76, Purchase, 
Storage, and Traffic Division, General Staff, War Department, August 15, 1918, 
provided that: 

“1. The following covenant, prepared by the Attorney General and approved 
by the President, shall be inserted in all contracts of the War Department: 

“The contractor expressly warrants that he has employed no third person to 
solicit or obtain this contract in his behalf, or to cause or procure the same to 
be obtained upon compensation in any way contingent, in whole or in part, 
upon such procurement; and that he has not paid, or promised or agreed to pay, 
to any third person, in consideration of such procurement, or in compensation 
for services in connection therewith, any brokerage, commission, or percentage 
upon the amount receivable by him thereunder; and that he has not, in esti- 
mating the contract price demanded by him, included any sum by reason of 
any such brokerage, commission, or percentage; and that all moneys payable 
to him hereunder are free from obligation to any other person for services 
rendered, or supposed to have been rendered, in the procurement of this con- 
tract. He further agrees that any breach of this warranty shall constitute 
adequate cause for the annulment of this contract by the United States, and 
that the United States may retain to its own use from any sums due or to 
become due thereunder an amount equal to any brokerage, commission, or per- 
centage so paid or agreed to be paid.” 

That circular also provided that supplies should be purchased only from 
manufacturers and dealers who have the required supplies in stock. 

By Supply Cireular No. 32, Purchase, Storage, and Traffic Division, General 
Staff, War Department, April 29, 1919, Circular No. 76 was amended so as to 
exempt from its provisions sales of goods through a bona fide commercial rep- 
resentative employed by the contractor in the regular course of his business in 
dealing with customers other than the Government and whose compensation is 
paid in whole or in part by commissions on sales made and sales of goods 
through established commercial or selling agents or agencies regularly engaged 
in selling such goods. 

General Orders No. 10, War Department, March 10, 1921, prescribed that the 
following provisions should be inserted in all War Department contracts: 

“ Covenant against contingent fees—The contractor warrants that it has not 
employed any person to solicit or secure this contract upon any agreement for 
a commission, percentage, brokerage, or contingent fee. Breach of this war- 
ranty shall give the United States the right to annul the contract or, in its 
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discretion, to deduct from the contract price or consideration the amount of 
such commission, percentage, brokerage, or contingent fee. This warranty shall 
not apply to commissions payable by contractors upon contracts or sales secured 
or made through bona fide established commercial or selling agencies main- 
tained by the contractor for the purpose of securing business with others than 
the United States.” 

With very slight modification of its language this provision became Article 11 
of Standard Form No. 32, approved by the President June 10, 1927. 

According to published newspaper reports (The Evening Star, Washington, 
D.C., Thursday, February 22, 1934; id., Thursday, March 1, 1984), it devel- 
oped during the recent investigation by the Grand Jury of the District of 
Columbia concerning alleged activities of certain persons in connection with 
proposed procurement of motor vehicles by the War Department thut the 
Fargo Motor Corporation, a dealer in Dodge trucks, had entered into a con- 
tract with a “well-known lawyer-lobbyist” under which the latter was to 
receive 2 commission for business obtained from the War Department. Like- 
wise, according to newspaper reports (The Evening Star, Washington, D.C., 
Thursday, April 19, 1984) the Grand Jury, in its report, severely condemned 
what it described as “The reprehensible conduct of a large motor manufae- 
turer in the making of a contingent contract providing for the payment of a 
contingent commission to a person not then a member of this bar, for alleged 
services in securing an award by the War Department on contracts which 
could be awarded to the lowest bidder only.” 

It is understood that the facts with reference to the same alleged contingent 
fee contract were developed by a supplementary investigation conducted by 
the Committee on Military Affairs of the House of Representatives. 

On April 18, 1934, The Assistant Secretary of War directed that the special 
provision with reference to contingent fees contained in Invitation No, 398-34- 
145 and quoted above be inserted in all invitations for bids for motor 
vehicles then outstanding or thereafter issued. 

The policy referred to above which was originally established by the War 
Department and sanctioned by the President, and subsequently with the ap- 
proval of the President extended to all the Departments of the Federal Goy- 
ernment, was bused on the firm conviction that expenditures for supplies 
should be limited to legitimate elements of cost and reasonable profits and 
should not include such a wholly unnecessary item as contingent fces, and was 
designed to prevent abuses such as those which developed in connection with 
the procurement of war supplies. 

The instructions issued on April 18, 1934, were designed to effectuate that 
policy and to prevent any possibility that interested persons might attempt to 
evade its effect by permitting their products to be offered by a separate legal 
entity which had not itself employed anyone on a contingent basis. 

At the time these instructions were issued it was assumed that the practice 
thus prohibited by the War Department and condemned by the Grand Jury 
would be discontinued at once and that no prospective bidder would be barred 
thereby. However, the present refusal of a bidder to furnish an affidavit, while 
other bidders have complied with this requirement without question, suggests 
that this may not be the case, If the assertion of the Trew Motor Company 
that “* * * we have not employed any person to solicit this contract on 
any agreement for a commission, percentage, brokerage or contingent fee; 
neither, we are reliably informed and have every reason to believe, has the 
manufacturer; and that there have been included in the prices quoted the 
Government on these ambulances no amounts to be paid as such fee” is correct, 
no satisfactory reason for the company’s refusal to furnish affidavits to that 
effect is apparent. 

War Department invitations in connection with the proposed procurement 
which was considered by the Grand Jury provided that any contract resulting 
therefrom would be executed on Standard Form of Government Contract No. 
82, and the contingent fee contract referred to by the Grand Jury, if made, 
was entered into with knowledge that the successful bidder would be required 
to execute a contract containing the provisions of Article 11 of that form. It 
is therefore apparent that the willingness of a bidder to execute a contract 
containing those provisions does not necessarily preclude the possibility of an 
unknown contingent fee contract entered into by the manufacturer. The fact 
that, in connection with authorized invitation or contract provisions, there 
cannot be recognized an independent status between the manufacturers of auto- 
mobiles or trucks and the sales agencies or dealers who contract to sell said 
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automobiles or trucks to the Government was recognized in your decision 
(A-51737) of November 10, 1933. 

With the express approval of the Interdepartmental Board of Contracts and 
Adjustments (now the Federal Contract Board) and of the Director of the 
Bureau of the Budget by authority of the President, the insertion in Govern- 
ment Standard Forms of additional provisions not inconsistent with those 
approved by the President is authorized. 


The question as to the legality of contingent fee arrangments 
between a manufacturer or dealer in supplies and a lawyer or lay- 
man, by which such lawyer or layman is to be paid a contingent 
fee based on a percentage of contracts obtained with the United 
States or based on a percentage of appropriation secured to pay a 
private claim, has been before the Supreme Court of the United 
States in a number of cases. One of the earliest cases was that of 
Marshall vy. Baltimore and Ohio Railroad Company, 16 Howard 314, 
where there was an agreement to secure the passage of a bill by the 
State of Virginia Legislature and suit was brought for the fee. 
The Court held that the contract was void as against public policy, 
saying: 

Influences secretly urged under false and covert pretenses must necessarily 
operate deleteriously on legislative action, whether it be employed to obtain 
the passage of private or public acts. Bribes, in the shape of high contingent 
compensation, must necessarily lead to the use of improper means and the 
exercise of undue influence. Their necessary consequence is the demoraliza- 
tion of the agent who covenants for them; he is soon brought to believe that 
any means which will produce so beneficial a result to himself are “ proper 
means”; and that a share of these profits may have the same effect of quick- 
ening the perceptions and warming the zeal of influential or “ careless” mem- 
bers in favor of his bill. The use of such means and such agents will have 
the effect to subject the State governments to the combined capital of wealthy 
corporations, and produce universal corruption, commencing with the repre- 
sentative and ending with the elector. Speculators in legislation, public and 
private, a compact corps of venal solicitors, vending their secret influences, will 
infest the capital of the Union and of every State, till corruption shall become 
the normal condition of the body politic, and it will be said of us as of Rome— 
“Omne Romae venale.” 

The case of Providence Tool Company vy. Norris, 2 Wallace 45, 
was another early case wherein the tool company had entered into a 
contract with the Secretary of War to deliver 25,000 muskets at the 
rate of $20 a musket. This contract was secured through the exer- 
tion of Norris under a previous agreement with the company to the 
effect that in event he obtained the contract he should receive com- 
pensation for his services proportionate to the amount of the con- 
tract. There is related in the opinion of the court some of the in- 
fluences used or attempted to be used in securing the contract, and 
when Norris brought suit to recover his compensation the court held 
that the contract was void as against public policy, saying: 

* * * We have no hesitation in answering the question in the negative. 
All contracts for supplies should be made with those, and with those only, who 
will execute them most faithfully, and at the least expense to the Government 
Considerations as to the most efficient and economical mode of meeting the 
public wants should alone control, in this respect, the action of every depart- 
ment of the Government. No other consideration can lawfully enter into the 


transaction, so far as the Government is concerned. Such is the rule of public 
policy; and whatever tends to introduce any other elements into the transac- 
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tion, is against public policy. That agreements, like the one under considera- 
tion, have this tendency is manifest. They tend to introduce personal solicita- 
tion, and personal influence, as elements in the procurement of contracts; and 
thus directly lead to inefficiency in the public service, and to unnecessary ex- 
penditures of the public funds. 

The principle which determines the invalidity of the agreement in question 
has been asserted in a great variety of cases. It has been asserted in cases 
relating to agreements for compensation to procure legislation. These have 
been uniformly declared invalid, and the decisions have not turned upon the 
question, whether improper influences were contemplated or used, but upon 
the corrupting tendency of the agreements. Legislation should be prompted 
solely from considerations of the public good, and the best means of advanc- 
ing it. Whatever tends to divert the attention of legislators from their high 
duties, to mislead their judgments, or to substitute other motives for their 
conduct than the advancement of the public interests, must necessarily and 
directly tend to impair the integrity of our political institutions. Agree- 
ments for compensation contingent upon success suggest the use of sinister 
and corrupt means for the accomplishment of the end desired. The law meets 
the suggestion of evil, and strikes down the contract from its inception. 

There is no real difference in principle between agreements to procure 
tavors from legislative bodies and agreements to procure favors in the shape 
of contracts from the heads of departments. The introduction of improper 
elements to control the action of both is the direct and inevitable result of 
all such arrangements. 


As specially pertinent in this connection is the statement of that 
court in 7’rist v. Child, 21 Wallace 441, where Trist had entered 
into a contract with Child for the purpose of securing the passage 
of a private bill for reimbursement of expenses incurred by Trist 
in negotiating a treaty with the Republic of Mexico. The fee fixed 
in the agreement for Child was a percentage of the amount appro- 
priated. When suit was brought on the agreement the court de- 
nied recovery on the ground that the contract was void as against 
public policy, saying, among other things, that: 

That foundation of a republic is the virtue of its citizens. They are at once 
sovereigns and subjects. As the foundation is undermined, the structure is 
weakened. When it is destroyed, the fabric must fall. Such is the voice of 
universal history. The theory of our government is that ali public stations 
are trusts, and that those clothed with them are to be animated in the discharge 
of their duties solely by considerations of right, justice, and the public good. 
They are never to descend to a lower plane. But there is a correlative duty 
resting upon the citizen. In his intercourse with those in authority, whether 
executive or legislative, touching the performance of their functions, he is 
bound to exhibit truth, frankness, and integrity. Any departure from the line 
of rectitude in such cases is not only bad in morals but involves a public wrong. 
No people can have any higher public interest, except the preservation of their 


liberties, than integrity in the administration of their government in all its 
departments. 


There have been a number of other cases involving similar points, 
including opinion dated January 2, 1934, of the Court of Appeals 
of the District of Columbia in Noonan v. Gilbert, wherein the court 
condemned as against public policy a contract to obtain a reduction 
of fare for school children on the street railways of the District 
of Columbia, either through the action of the Public Utilities Com- 
mission or through legislation with a part’ of the fee contingent 
upon success in securing the reduction in fares. 

In view of these decisions of the courts, it would seem that any 
contract to pay a person on a contingent-fee basis, that is, a percent- 











476 DECISIONS OF THE COMPTROLLER GENERAL 





age on contracts obtained by such person for his employer from the 
United States, is contrary to public policy, and that there would be 
no necessity for objection to a requirement in a request for bids, if 
administratively considered necessary in the public interest, that 
each bidder make affidavit as a condition to eligibility for considera- 
tion, that it has not agreed to pay any sum for services in securing 
the business and contingent in any manner upon the award thereof. 
In other words, while the law does not require such showing, but— 
inasmuch as such agreements are void as between the contracting 
parties because against public policy and are conducive to improper 
practices—when it is the administrative view such a requirement in 
connection with bidding is necessary in the public interest, it may be 
employed. 

However, in such instances it would appear there should be 
guarded against likewise other practices and conditions equally if 
not more dangerous, such as that of giving to and accepting favors 
by those in a position to influence specification provisions or the 
maintenance of special sales organizations, generously financed, but 
able to escape the ban because “regularly” employed. In actual 
results it might be that an agent with compensation contingent upon 
accomplishments would deserve to win solely on the merit of his 
wares and the reasonableness of his price, but would be denied be- 
cause of disclosure of the basis of his compensation; while a com- 
petitor who has actually exerted improper influence may secure the 
award, at a higher cost to the Government, because no similar show- 
ing is required of him and his practices are not otherwise brought 
to light. 

If it is a matter of combating the effect of high-pressure sales- 
manship and the exerting of improper influences on those entrusted 
with the duty of making purchases on behalf of the United States, 
there appears vastly more involved than the agent who operates on 
a contingent-fee basis—undesirable as is such method. 

But all this could be largely, if not wholly, cured merely by faith- 
ful administrative observance of section 3709, Revised Statutes. 
Where the Government need—the job to be done, the work to be 
performed—is faithfully and fully disclosed and bidding is per- 
mitted thereon, there will be afforded no field for high-pressure 
salesmanship. It is in instances where the intent of the law is 
avoided and instead of disclosing the Government need—the par- 
ticular or type of work to be done—there is attempt to stipulate in 
detail, high-pressure salesmanship finds a fertile field; influence 
that will secure inclusion or exclusion of a particular dimension, 
device, plan of lubrication, etc., may frequently determine the 
successful bidder. 
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As heretofore pointed out, and frequently, the War Department’s 
difficulty in these matters arises largely from its failure to faith- 
fully give effect to section 3709, Revised Statutes. See decision of 
April 19, 1934, 18 Comp. Gen. 284, 291. Until the administrative 
practice in this respect is made to conform with the purpose of the 
law, this office will continue to experience difficulty in finding legal 
basis for crediting payments and, unfortunately, the public will 
have basis for crediting accusations that improper influences are 
successfully exerted. 

Answering this question specifically, you are advised that the in- 
clusion or exclusion of the requirement in request for bids is for 
administrative determination based upon the public need in the par- 
ticular case, and when included constitutes a material requirement 
and will be given such weight and effect by this office. 

The Trew Motor Co. failed to furnish the affidavit in this case 
as to contingent fees but the claim is not for acceptance for the 
reason that the bid submitted by that company is not the low bid for 
the delivery of the motor vehicles. 

You have transmitted, pursuant to the request of this office, the 
original bids submitted in this case, and an examination thereof 
shows that the bid of the Chevrolet Motor Co. was in the sum of 
$1,015 each and not $1,115 each, and a careful examination fails to 
disclose any evidence of alteration, erasure, or other change in the 
bid of said company. The officer opening the bids has stated in 
affidavit of June 26, 1934, that he had no recollection of any such 
error in reading the amount of the bids but the bid actually sub- 
mitted by the bidder—and not the announcement thereof by the 
officer opening the bids or tabulation thereof in the abstract of bids 
opened—is the controlling consideration, and even though an error 
may have been made in announcing the figures submitted, the terms 
of the bid and not the announcement are controlling. 

Possibly the complaint as to this feature of the matter would 
not have arisen had it not been for the posted instructions to the 
effect that bidders would not be permitted to examine the bids after 
they had been opened. The law does not contemplate secrecy in 
the awarding of contracts for the purchase of motor vehicles. On 
the contrary, the law requires an advertisement for bids in such 
terms as to permit of full and free competition of all qualified bid- 
ders. Also, it provides in section 3743, Revised Statutes, that all 
contracts made by virtue of any law and requiring the advance of 
public money or in any manner connected with the settlement of 
public accounts shall be promptly deposited in this office, and in 
section 8744 as amended, that all bids received by the War Depart- 
ment for the delivery of supplies to the Government shall be 
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promptly deposited in this office available for the examination of 
any interested person. That is to say, the advertising and letting 
of contracts for the purchase of motor vehicles and other supplies by 
the War Department are required by law to be so public and open 
that there should be no secrecy with respect thereto except in a 
limited class of cases where, for reasons of national defense, the 
protection of the public interests so requires. It is understood that 
instructions have been issued to discontinue the procedure apparently 
followed at Camp Holabird in refusing to permit bidders to examine 
the bids of their competitors after they have been opened by the 
Government, to the end that there may be no just cause for complaint. 
Your questions are answered accordingly. 


(A-49756) 


ECONOMY ACT AMENDED—COMPENSATION REDUCTION—UNITED 
STATES EMPLOYMENT SERVICE 


The United States employment service under the Department of Labor having 
been created by statute, is not one of the “ emergency agencies” for which 
classification of salary rates has been required by Executive Order, and 
as the rates of employees originally appointed to serve with said office, 
under authority of section 2 of the act of June 6, 1933, 48 Stat. 113, may 
be fixed and paid administratively without regard to classification act, 
there is no basic salary for said employees from which it is necessary to 
make 5-percent deduction effective July 1, 1934, under terms of section 21 
(a) of the act of March 28, 1934, 48 Stat. 522. 


Comptroller General McCarl to the Secretary of Labor, June 29, 1934: 
There has been received your letter of June 11, 1934, as follows: 


Your attention is invited to my letter dated June 28, 1933, copy of which is 
attached hereto, with reference to the application of the regular percentage 
reduction from salaries of employees of the United States Employment Service 
established by Executive order under Section 2, Title II of the Act of March 
20, 1983. 

Your opinion, rendered July 8, 1983 (No. A-49756), in reply to my letter of 
June 28, 1983, was based upon an Executive order issued under section 3, Title 
II of the Act of March 20, 1933 (48 Stat. 12), and was to the effect that: 

“1. All employees transferred to the United States Employment Service at 
the date of abolishment of the old Employment Service would be subject to the 
regular percentage reduction established by Executive order under section 2, 
Title II of the Act of March 20, 1933; 

“2. The Director of the United States Employment Service would likewise 
be subject to such percentage reduction, since his salary was specifically fixed 
by section 1 of the Act of June 6, 1983; and 

“3. The officers and employees appointed under section 2 of the Act of June 
6, 1933, would not be subject to such percentage reduction, since that Act was 
passed subsequent to the Economy Act of March 20, 1933, and that there was 
no existing law, schedule, Executive order or departmental order by which 
the compensation of such newly appointed or employed officers or employees 
could be determined.” 

Accordingly, the regular 15% reduction to January 31, 1934, and the 10% 
reduction effective February 1, 1934, has been applied to the salary of the 
Director of the United States Employment Service and to the salaries of all 
employees transferred under section 1 (b) of the Act of June 6, 1933. No 
such reductions have, however, been applied to the officers and employees 
appointed under section 2 of the Act. 

An Executive order (No. 6440), issued November 18, 1933, provides in part 
as follows: 
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“* * * in order to secure greater uniformity in the rates of compensation 


of employees engaged upon the same or similar classes of work, it is hereby 
ordered that the respective heads of 

National Industrial Recovery Administration, 

Agricultural Adjustment Administration, 

Tennessee Valley Authority, 

Public Works Administration, 

Emergency Conservation Work, 

Reconstruction Finance Corporation, 

Farm Credit Administration, 

Federal Emergency Relief Administration, 

Home Owners’ Loan Corporation, 

Federal Coordinator of Transportation, 
which are authorized by law to employ personal services and to fix rates of 
compensation therefor without regard to the Classification Act of 1923, as 
amended, shall, unless otherwise specifically authorized by me, fix such rates 
for officers and employees now in the service, as well as for those hereafter 
appointed, at the amounts prescribed in the following salary-standardization 
schedule, in accordance with the duties and responsibilities of the positions 
occupied by them.” 

(There follows a chart showing the grades and respective salaries established 
by the President.) 

An amendment of Executive order No. 6440, issued January 10, 1934 (No. 
6554), provides that— 

“The provisions of Executive order No. 6440, dated November 18, 1933, pre- 
scribing rates of compensation of Government employees in emergency agencies 
not subject to the Classification Act and acts amendatory thereof, are hereby 
extended to include, in addition to the agencies named in that order, all other 
existing emergency agencies and those hereafter created, the rates of compen- 
sation of the officers and employees of which are fixed without regard to the 
Classification Act of 1923, as amended.” 

Your attention is invited to the fact that Executive Order 6440 designated 
the emergency organization units to which this Order applies and also to the 
fact that Executive order No. 6554 states that “in addition to the agencies 
named in that order, all other existing emergency agencies and those hereafter 
created ” shall be subject to the provisions of Executive order No. 6440. 

The provisions of these Executive orders have been construed as not being 
applicable to the employees of the United States Employment Service, since this 
service is a permanent bureau of the Department of Labor and not an emergency 
organization. 

Your attention is further invited to section 21 of “ Title II, Economy Provi- 
sions” of Public, No. 141, 73rd Congress, approved March 28, 1934, which 
amends section 2 of the Act of March 20, 1933, by extending the provisions of 
this section to June 30, 1935. 

Your ruling dated July 8, 1933 (No. A-49756), with respect to the application 
of the percentage reduction to officers and employees appointed under section 2 
of the Act of June 6, 1933, was based upon the fact that there was no existing 
law, schedule, Executive order, or departmental order by which the compensa- 
tion of such newly appointed or employed officers or employees could be 
determined. 

In view of the basis upon which this decision was rendered and the fact that 
these provisions of the Economy Act have been extended through the fiscal year 
1935 by the Act of March 28, 1934, your opinion is respectfully requested as to 
the application of the regular 5% reduction effective July 1, 1934, from salaries 
of such officers and employees appointed under section 2 of the Act of June 
6, 1933. 


Sections 1 and 2 of the act of June 6, 1933, 48 Stat. 113, provide in 
part as follows: 


That (a) in order to promote the establishment and maintenance of a 
national system of public employment offices there is hereby created in the 
Department of Labor a bureau to be known as the United States Employment 
Service, at the head of which shall be a director. The director shall be ap- 
pointed by the President, by and with the advice and consent of the Senate, 
and shall receive a salary at the rate of $8,500 per annum. 

(b) +. * * 
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Sec. 2. The Secretary of Labor is authorized, without regard to the civil 
service laws, to appoint and, without regard to the Classification Act of 1923, as 
amended, to fix the compensation of one or more assistant directors and such 
other officers, employees, and assistants, and to make such expenditures (includ- 
ing expenditures for personal services and rent at the seat of government and 
elsewhere and for law books, books of reference and periodicals) as may be 
necessary to carry out the provisions of this Act. In case of appointments for 
service in the veteran’s employment service provided for in section 3 of this 
Act, the Secretary shall appoint only veterans of war of the United States. 

The United States Employment Service under the Department of 
Labor has thus been created by statute and is not one of the “ emer- 
gency agencies ” for which the classification of salary rates has been 
established by the cited Executive Orders. See decisions of April 11, 
1934, A-54731, and June 11, 1934, A-55970. Hence, the rules 
stated in your letter in the numbered subparagraphs 1, 2, and 3, 
and which constitute a summary of what was held in the deci- 
sion of July 8, 1933, 13 Comp. Gen. 6, remain applicable on and 
after July 1, 1934, and consequently 5 percent is not required 
to be deducted from the salaries of the officers and employees orig- 
inally appointed and paid under authority of section 2 of the 
act of June 6, 1933, supra. That is to say, section 21 (a) of title 
II of the act of March 28, 1934, which amended sections 2 and 3 
of title II of the act of March 20, 1933, does not operate to make 
the percentage deductions applicable to the employees here in ques- 
tion. However, to secure greater uniformity in the rates of com- 
pensation of the employees of this bureau there is suggested for your 
consideration whether the appointments of all such employees should 
not now be terminated and superseded by new appointments fixing 
the compensation at classification rates less the appropriate .per- 
centage reduction, as for example: “ with compensation at the rate 
of $1,800 per annum less the amount by which such salary would be 
reduced under sections 2 and 8 of title II of the act of March 20, 
1933, as amended, if such sections were applicable.” But, of course, 
in making such changes no increases in the net rates of compensation 
paid to individual employees would be authorized other than such as 
would result from reductions in the rate of the percentage reductions. 


(A-55877) 


COMPENSATION—RESTORATION OF AUTOMATIC PROMOTIONS— 
CUSTOMS SERVICE 


In view of the provisions of the Act of June 27, 1934, 48 Stat. 1265, all officers 
and employees of the Government entitled to automatic increases in com- 
pensation, including employees of the Customs Service whose salary rates 
are subject to the terms of the Act of May 29, 1928, 45 Stat. 955, may be 
credited with services performed during the fiscal years 1983 and 1934 in 
determining both the amount and effective date of automatic increases on 
and after July 1, 1934, and during the fiscal year 1935 pursuant to the terms 
of subparagraph (1), section 24 of the Act of March 28, 1934, 48 Stat. 523. 
13 Comp. Gen. 384; id. 399 are rendered inoperative. 





DECISIONS OF THE COMPTROLLER GENERAL 481 


Comptroller General McCarl to the Secretary of the Treasury, June 29, 1934: 


There has been received your letter of May 24, 1934, as follows: 


Section 1 of the Bacharach Act approved May 29, 1928 (45 Stat. 955), reads 
in part as follows: i 
“ Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the following annual rates of 
compensation are hereby established for the employees in the customs service 
hereinafter specified : 
s + + . - +. s 


“(c) Clerks, entrance salary, $1,700; clerks having one year’s satisfactory 
service, $1,800; clerks having two years’ satisfactory service, $1,900; clerks 
having three years’ satisfactory service, $2,000; clerks having four years’ satis- 
factory service, $2,100; thereafter promotion of clerks to higher rates of com- 
pensation shall be in accordance with existing law.” 

Section 201, Title II, Part II, of the Act of Congress approved June 30, 
1932, making appropriations for the Legislative Branch of the Government 
for the fiscal year ending June 30, 1933; and for other purposes, reads as 
follows: 

“All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason ef 
length of service or promotion are suspended during the fiscal year ending June 
30, 1933; but this section shall not be construed to deprive any person of any 
increment of compensation received through an automatic increase in com- 
pensation prior to July 1, 1932.” 

The provisions of Section 201, referred to above, are continued in full foree 
and effect for the fiscal year ending June 30, 1934, by Section 4 (a), Title II, 
of the act of Congress approved March 3, 1933, making appropriations for the 
Treasury and Post Office Departments for the fiscal year ending June 30, 
1934, and for other purposes. 

Under the prohibition contained in Section 201 of the Act of June 30, 1962, 
and continued in the Act of March 3, 1933, automatic promotions for clerks in 
the Customs Service have been suspended since the close of business on 
June 30, 1932. 

Section 24, Title II, of the Act of Congress dated March 28, 1934, known as 
the “Independent Offices Appropriation Act, 1935", provides for the continu- 
ance in full force during the fiscal year 1935 of the above-quoted Section 201 
and for the insertion at the end thereof of the following amendment: 

“This section shall not apply during the fiscal yeur ending June 30, 1935, 
except to the extent that it suspends the longevity increases provided for in the 
tenth paragraph of section 1 of the Pay Adjustment Act of 1922. This 
amendment shall not authorize the payment of back compensation.” 

On July 7, 1930, Leo M. Ackley, an employee in the Customs Collection Dis- 
trict of Log Angeles, California, was transferred from verifier-opener-packer te 
clerk at $1,700 per annum; and effective July 7, 1951, his salary was increased 
from $1,700 to $1,800 upon the completion of one year of continuous satisfactory 
clerical service, At the close of business on July 6, 1932, Mr. Ackley completed 
two years of continuous satisfactory clerical service; and at the close of busi- 
ness on July 6, 1933, he completed three years of continuous satisfactory clerical 
service, but was not given an automatic increase of $100, effective July 7, 1982, 
or an increase of $100 effective July 7, 1933, due to the prohibition against 
automatic increases during the fiscal years 1983 and 1934 contained in the 
economy legislation referred to herein. 

On May 5, 1930, John Lyons, an employee in the Customs Collection Distriet 
of San Francisco, California, was transferred from verifier-opener-packer te 
clerk at $1,700 per annum; effective May 5, 1981, his salary was increased from 
$1,700 to $1,800 upon the completion of one year of continuous satisfactory 
clerical service; and effective May 5, 1982, his salary was increased from $1,800 
to $1,900 upon the completion of two years of continuous satisfactory clerieal 
service. At the close of business on May 4, 1933, he completed three years of 
continuous satisfactory clerical service; and at the close of business on May 4 
1934, he completed four years of continuous satisfactory clerical service, but 
was not given an automatic increase of $100, effective May 5, 1933, or ap 
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increase of $100, effective May 5, 1934, due to the prohibition against auto- 
matic increases during the fiscal years 1933 and 1934, contained in the economy 
legislation referred to herein. Had the increases in 1933 and 1934, above 
referred to, not been prohibited Mr. Lyons on May 5, 1934, would have reached 
a salary of $2,100 per annum, the maximum provided by the Bacharach Act 
for clerks. 

It is assumed that the prohibition against payment of back compensation con- 
tained in Section 24, Title II, of the Independent Offices Appropriation Act, 
1935, refers only to making automatic increases effective on dates occurring 
between the close of business on June 30, 1932, and July 1, 1934, that is, making 
automatic increases retroactive to the dates of the completion of one, two, 
three, or four years’ service. 

The cases of Messrs. Ackley and Lyons are similar to many others in the 
Customs Service governed by the same principles. Therefore, this Department 
will appreciate an expression of your views on the following questions: 

(a) Under the provisions of the Bacharach Act, quoted above, in conjunction 
with the provisions of Section 24, Title II, of the Independent Offices Appro- 
priation Act, 1935, above referred to, is there authority for an increase in Mr. 
Ackley’s salary in the amount of $200, effective July 1, 1934, in addition to the 
$100 increase to which he will be entitled upon the completion of four years 
of continuous satisfactory clerical service at the close of business July 6, 
1934? 

(b) Under the provisions of the Bacharach Act, quoted above, in conjunction 
with the provisions of Section 24, Title II, of the Independent Offices Appro- 
priation Act, 1935, above referred to, is there authority for an increase in Mr. 
Lyons’ salary in the amount of $200, effective July 1, 1934? 

(c) If it is held that Messrs. Ackley and Lyons cannot be given increases in 
the amount of $200 per annum each, effective July 1, 1934, when can they be 
given automatic increases and in what amount? 


In decision of May 24, 1934, A-55507, 13 Comp. Gen. 384, to the 
Postmaster General, it was held as follows: 


It is to be noted that section 201 of the Economy Act completely suspended 
the operation of all Federal statutes authorizing automatic increases in com- 
pensation. Consequently, all such statutes must necessarily be regarded as 
not having been in existence during the period July 1, 1982, to June 30, 1934, 
inclusive. Hence, not only was the granting of the automatic increase in com- 
pensation prohibited but also no service during that period may be included 
in computing longevity to determine either the amount or the effective date 
of an automatic increase in compensation, as both would necessarily be based 
upon a statute not operative during such period. It necessarily follows there 
may be included for the purposes of section 4 of the act of February 28, 1925, 
only periods of service prior to July 1, 1932, and on and after July 1, 1934, 
during the fiscal year 1935. See the decisions ‘considering the application of 
section 103 of the Economy Act, pursuant to which the right to receive annual 
leave of absence with pay was “suspended” during the period June 30, 1982, 
to and including March 31, 1933, holding that no leave accrued during the 
period the act was in effect (12 Comp. Gen. 575; id. 601; id. 609, 613; id. 621). 
And with respect to the particular statute here involved, it is to be noted also 
that promotions from grade to grade are specifically restricted to “the next 
higher grade”, thus prohibiting the skipping of one or more grades in any 
circumstances. 


See also decision of May 31, 1934, A-55654, 13 Comp. Gen. 399, to 
the Secretary of State, involving Foreign Service officers. 

However, the subsequent act of June 27, 1934, 48 Stat. 1265, pro- 
vides as follows: 


That in the administration of the provision of subparagraph (1) of section 
24 of the Independent Offices Appropriation Act, 1935, amending section 201 
of part II of the Legislative Appropriation Act for the fiscal year 1933, all 
service rendered by postal and other officers and employees prior to July 1, 
1982, and subsequent to June 30, 1932, shall be credited to the officers or 
employees and such officers or employees promoted to the grade to which they 
would have progressed had section 201 (suspending automatic increases in 
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compensation) of part II of the Legislative Appropriation Act, fiscal year 1933, 
not been enacted. 


In view of this legislation, enacted subsequent to the decisions of 
May 24, 1934, A-55507, to the Postmaster General, 13 Comp. Gen. 
884, and May 31, 1934, A-55654, to the Secretary of State, 13 Comp. 
Gen. 399, questions (a) and (b) are answered in the affirmative. 


(A-55682) 
TELEPHONES—COLLECTION FOR USE FOR PERSONAL MESSAGES 


Government facilities, owned or subscribed for, should not be used for private 
or personal purposes, but when so used under emergent conditions, the 
collection for their use in foreign countries should be in sufficient amount 
to permit payment of the bills in terms of United States currency without 
any loss to the Government. 


Comptroller General McCarl to the Secretary of the Treasury, June 30, 1934. 

Consideration has been given to the matter presented by the Chief 
Disbursing Officer, Division of Disbursement, Treasury Department, 
in his letter of May 15, 1934, as follows: 


Your attention is invited to Certificate of Settlement No. 0326230, Claim No. 
0202012 (4), dated May 7, 1934, in favor of the Bell Telephone Company of 
Canada for $3.51, transmitted to this office for payment, to be charged to 
“ Special Deposit Account” of the Department of Labor, showing a balance of 
only $3.50 (Bureau of Immigration and Naturalization) Voucher Nos. 17892, 
20886, and 23150. 

This particular payment will be made by requesting the Department of Labor 
to deposit one cent to “ Special Deposit Account” to prevent overdraft, and in 
order that sufficient funds will be available for payment. 

It is clear that an amount for exchange may be charged in settlements 
against moneys regularly appropriated, but it is not apparent, where a definite 
sum has been set aside in “ Special Deposit Account”, as in the case in ques- 
tion, how a charge may be made in excess of the balance. While the amount 
is small, yet the principle involved is one that may cause overpayments in 
said “ Special Deposit Account.” 

This question is submitted for decision in order that future cases, involving 
Special Deposit Account payments, may be considered. 


The facts and circumstances surrounding the issuance of the settle- 
ment referred to in the letter, supra, are as follows: That the Bell 
Telephone Co. of Canada, Ltd., entered into a contract (no. Li 2585) 
with the United States for furnishing telephone service to the United 
States Immigration Inspector’s Office, Department of Labor, Mon- 
treal, Quebec; that bills were submitted for the period December 1, 
1933, to March 1, 1934, amounting to $53.51, Canadian currency ; that 
said bills included certain unofficial messages amounting to $3.50, 
Canadian currency, which amount was collected (apparently in 
United States currency) from the persons involved in the transmis- 
sion of the unofficial messages, and placed in the special deposit 
account of the Department of Labor for payment therefrom to the 
telephone company, as is required to be done in such cases under the 
provisions of supplement no. 2, General Regulations. No. 40, General 
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Accounting Office; that in the settlement of the bills there were 
issued by this office two settlements, one charging the applicable 
appropriation to cover the official services amounting to $50.01, pay- 
able in Canadian currency, the other charging the special deposit 
account to cover the unofficial messages amounting to $3.50 payable, 
also, in Canadian currency; and that in each settlement the Treas- 
urer of the United States was requested to arrange with the Federal 
Reserve Bank of New York for the purchase of a draft for payment 
of the respective amounts in foreign currency. 

Upon receipt of advice from the Treasurer that the total cost in the 
United States currency of the drafts purchased on the Royal Bank 
of Canada, Montreal, Quebec, Canada, in favor of the Bell Tele- 
phone Co. of Canada, Ltd., for $50.01 and $3.50, Canadian currency, 
to cover the settlements above referred to, was $50.20 and $3.51, 
respectively, such currency then being at a premium of 3 percent 
certificates of settlement were issued by this office, one charging the 
applicable appropriation with the sum of $50.20 for payment by 
Treasury warrant, the other charging “special deposit account ”, 
Department of Labor, with the sum of $3.51 for payment by J. L. 
Summers, disbursing clerk of your department. 

The question raised in the letter hereinbefore quoted relates to the 
latter certificate of settlement, charging the special deposit account 
with the sum of $3.51, whereas the only sum available therefor in 
said account was $3.50. With respect to this particular case it is 
stated that proper adjustment will be made by requesting the De- 
partment of Labor to deposit the difference, namely, 1 cent, to the 
special deposit account and the present question, therefore, relates 
primarily to similar cases arising in the future. 

Under General Regulations No. 40, supplement no. 2, of this office, 
it is provided that where, under emergent conditions, Government 
facilities, owned or subscribed for, are used for other than official 
business, collection be made from the user for the determined value 
of such use and be accounted for through a proper disbursing officer’s 
special deposit account. This regulation contemplates, in cases such 
as here involved, that collection be made in a sum amply sufficient 
to cover the cost to the Government for paying that part of the bill 
covering the charge for unofficial use of the service. In no event 
should public funds bear any cost incidental to the payment by the 
Government for the unofficial use of its facilities. With this in view 
the Secretary of Labor is being advised in a separate communication 
of today that hereafter any collection made by the Department of 
Labor for unofficial use of Government facilities in foreign countries 
should be in such amounts as will permit the payment of bills, such 
as here involved, in terms of United States currency without any 
logs to the Government. 
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(A-56180) 
FOREIGN EXCHANGE—LOSSES 


Actual traveling expenses allowable to officers traveling in foreign countries 
and amounts lawfully expended by naval attachés as maintenance allow- 
ances are properly for consideration in determining losses sustained by 
such officers within the purview of the act of March 26, 1934, 48 Stat. 466, 
and Executive Order No. 6657—A. 


Comptroller General McCarl to the Secretary of the Navy, June 30, 1934: 


Reference is had to your indorsement of June 15, 1934, upon letter 
of June 8, 1934, from the Bureau of Supplies and Accounts, request- 
ing decision upon the specific questions set forth in paragraph 4 of 
the basic letter, which is as follows: 


Reference: (a) Letter of the Bureau of Supplies and Accounts to the Sec- 
retary of the Navy June 7, 1934, L10-5(1)/OS(ORX). 

1. Executive order No. 6657-A, dated March 27, 1934, defines, in paragraph 
3 (e), the terms “ net allowances” and “net pay and allowances”, as follows: 

“The term ‘net allowances’ means allowances paid to the employee. 

“The term ‘net pay and allowances’ means the employee’s full pay, includ- 
ing extra or additional pay, and all allowances (other than those furnished in 
kind), less deductions therefrom on account of allotments, fines and forfeitures, 
clothing, hospital, civil-service retirement fund, percentage deductions in com- 
pensation, and other sundry checkages.” 

2. It would appear from the definitions thus used in the Executive order that 
the benefits intended therein are applicable to per diem allowances and/or 
actual expenses not to exceed $7 per day, as provided in Section 12 of the act 
of June 10, 1922, in the case of officers of the Navy and Marine Corps traveling 
on duty in foreign countries. 

3. It would also appear that the maintenance allowance authorized by the 
Secretary of the Navy to Naval Attachés as provided in the current naval ap- 
propriation act under the heading “ Miscellaneous Expenses” is included in the 
term “extra or additional pay” within the meaning of the Executive order of 
March 27, 1934. 

4. It is requested that in addition to the questions presented to the Comp- 
troller General of the United States, as requested in reference (a), the follow- 
ing questions also be presented for decisions: 

(3) May actual expenses not to exceed $7 per day in the case of officers 
traveling in foreign countries be included in the computation of the benefits 
under the act of March 26, 1934, and the Executive order issued pursuant 
thereto? 

(4) May the amount expended by naval attachés as maintenance allowance 
as allowed by the Secretary of the Navy be included in the computation of 
the benefits of such law and Executive order? 


The letter mentioned in reference (a) was not inclosed but pre- 
suming the omission was intended, your indorsement asking decision 
only on “ the specific questions set forth in paragraph 4 of the basic 
letter,” my decision will be confined to these specific questions. 

Executive Order No. 6657—A, in addition to the definition con- 
tained in the basic letter, contains the following pertinent provi- 
sions: 

1. The words in the act “ while in service in foreign countries,” for the pur- 
pose of these regulations, shall be understood to mean (a) while employed in 
or on assignment or detail to a post of duty in a foreign country, (b) while en 
route through a foreign country or on a foreign vessel to or from such post, 
(0) while, during such assignment or detail abroad, on leave of absence with 
pay in a foreign country, (d) while traveling in foreign countries under official 


orders, or (e) while attached to and serving on board United States vessels 
stationed in foreign waters for not less than 30 consecutive days. 


82108°—34——32 
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PURPOSE OF RBEGULATIONS 


2. The purpose of these regulations is to provide for reimbursement to officers, 
enlisted men, and employees of the United States (hereinafter referred to 
as employees), for losses sustained from appreciation of foreign currencies in 
their relation to the American dollar, as authorized under the aforesaid act. 


METHOD OF COMPUTATION OF PAYMENT OF LOSSES 


3. (a) The loss above referred to is that calculated on the basis of con- 
version into foreign currency of the employee’s net salary and net allowances, 
except as provided in paragraphs (b) and (c) of this section. 

(b) In case of employees serving under the War and Navy Departments 
(with the exception of military and naval attachés and other employees at- 
tached to their offices, who shall be governed by paragraph (a) of this sec- 
tion), the loss is that calculated on the basis of conversion into foreign 
currency of the employee’s net pay and allowances. 

(c) In case of employees traveling in foreign countries under official orders, 
not employed in or on assignment or detail to a post of duty in a foreign 
country, no part of the employee’s salary shall be included in the loss referred 
to for the purposes of these regulations. 


The appropriation “ Miscellaneous Expenses, Navy, 1934” found 
in the act of March 3, 1933, 47 Stat. 1521, provides for “ main- 
tenance of attachés abroad, including office rental and pay of em- 
ployees.” The purpose of the act of March 26, 1934, 48 Stat. 466, 
and the Executive order, supra, is “ to meet losses sustained * * * 
by officers, enlisted men, and employees.” If an employee has been 
reimbursed in full for the amount actually expended, no loss has 
been sustained and no additional payment is authorized. Accord- 
ingly, subject to the condition that an actual loss is shown, due to 


the appreciation of foreign currency, questions 3 and 4 are answered 
in the affirmative. 


(A-56221) 
COMPENSATION—FORTY-HOUR WEEK—ENGINEER DEPARTMENT OF 
THE ARMY 


As the administrative procedure for fixing the compensation rates of all 
officers and employees of the Engineer Department of the Army, including 
those in the trades and similar occupations, is not and has never been 
regarded as similar to the procedure followed by wage boards, section 23 
of the act of March 28, 1934, 48 Stat. 522, establishing a 40-hour week, is 
not applicable. 


Comptroller General McCarl to the Secretary of War, June 30, 1934: 


There has been received your letter of June 16, 1934, as follows: 


The following provision ix contained in the Act making appropriations for 
the Executive Office and sundry independent executive bureaus, boards, com- 
missions, and offices for the fiscal year ending June 30, 1935, and for other 
purposes (H.R. 6663). 

“Sxro. 23. The weekly compensation, minus any general percentage reduc- 
tion which may be prescribed by Act of Congress, for the several trades and 
occupations, which is set by wage boards or other wage-fixing authorities, 
shall be reestablished and maintained at rates not lower than necessary to 
restore the full weekly earnings of such employees in accordance with the 
full-time weekly earnings under the respective wage schedules in effect on 
June 1, 1932: Provided, That the regular hours of labor shall not be more 
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than forty per week; and all overtime shall be compensated for at the rate of 
not less than time and one-half.” 

The Engineer Department has the following classes of employees who are not 
considered as coming under the provision of the Classification Act of 1923, and 
amendatory acts, and whose salaries are, therefore, not fixed by statute: 

a. Crews of dredges and boats, including masters, pilots, mates, engineers, 
dredge runners, drill runners, dredge hands, and deck bands. Practically all 
of these employees receive a monthly rate of pay. 

b. Craftsmen in the various skilled trades,  taatdine carpenters, machinists, 
and plumbers, when paid at an hourly or daily rate. The majcrity of these 
men are employed in repair shops; others are employed on floating plant or 
elsewhere. 

ce, Certain supervisory employees, such as overseers and foremen, when paid 
at an hourly or daily rate. Some of these employees are in repair shops, but 
the majority are with field parties. The hours of labor of these employees are 
not restricted even under the National Industrial Recovery Act. 

d. Common or unskilled laborers when paid at an hourly or daily rate. 
A few of these men are employed in shops, but the vast majority are 
employed by field parties on construction or other work. 

e. Miscellaneous employees on field jobs (as differentiated from shop jobs), 
such as pile drivermen, oilers, firemen, and teamsters. Some of these employees 
are on monthly rates and others on hourly or daily rates. 

Before the extension of the Classification Act to the field, the rates of pay of 
all employees of the Engineer Department were fixed by District Engineers, or 
by the Chief of Engineers and the Secretary of War upon recommendation of 
District Engineers, in accordance with the following principles: 

a. Each employee must receive a “ living” salary or wage. 

b. The rates must be high enough to attract the number and kinds of 
employees needed. This principle recognized the law of supply and demand. 

ec. The rates must be in line with those paid employees in similar profes- 
sions, positions, or trades in the vicinity. In accordance with this principle, 
higher salaries were paid in the larger cities than in the smaller communities. 
It was motrconsidered proper, for example, for the Department to pay a stenog- 
rapher $150 per month when stenographers of equal ability were being paid 
$100 per month by business firms. Nor was it considered proper for the 
Government to pay materially less than that paid by private employers. 

The same principles were applied to all salaries or wages whether profes- 
sional, clerical, or in the trades or common labor grades, and whether for 
monthly or per diem employees. No wage boards have ever been set up in the 
Engineer Department and none are in existence today. 

It has not been, and is not now, the practice to consult with any class of 


employees as to their rates of pay, although any employee, whether under or 


outside of the classification act, may request an increase in salary and may 
bring that and any other matter which affects his welfare to the attention of 
his employing officer. 

Since the application of the classification act to field employees, the principles 
enumerated above, which were formerly applied to all employees, have been 
applied in fixing rates for those employees to whom the classification act does 
not apply. 

Attention is invited to the ruling of the Comptroller of the Treasury of 
August 8, 1918, in which the “ adjusting of wages by wage boards or similar 
authority’, a phrase used in Section 6 of the Act of July 3, 1918, authorizing 
an increase of $120.00 per year in the compensation of civilian employees, 
was held as not applicable to the fixing of wages by administrative officers 
who are charged with the duty of fixing wages to be paid under lump sum 
appropriations. 

Attention is further invited to a statement by Senator Thomas of Oklahoma, 
the proponent of the amendment which became Section 23, which appears on 
page 3055 of the Congressional Record of February 21, 1934. The statement 
indicates that it was the intention to limit the application of provision in ques- 
tion to employees of navy yards, arsenals, the Panama Canal, the Government 
Printing Office, and the Bureau of Engraving and Printing. 

It is requested that reply be made to the following specific questions: 

1, Does Section 23 of the Act cited apply to any of the employees listed 
under a, b, c, d, and e, of the second paragraph above? 

If the answer to the above should be in the affirmative, the following addi- 
tional questions are submitted: 
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2. By what method shall the proper rates to be paid be computed? Since 
formal schedules for employees of the Engineer Department at Large of these 
grades were not in effect on June 1, 1932, the only means of determining the 
rates in effect on that date would be through reference to the pay rolls for 
June 1, 1932. It is assumed that the provision of law applies to the rates 
of positions rather than to the rates of individual employees, and that an 
employee now holding a given position is to be paid the rate which applied 
to that position on June 1, 19382, whether or not the employee held that same 
position on June 1, 1932, and whether or not that particular employee was in 
the service on that date. As an example: If it should be determined that 
the rate of compensation of a Carpenter in the Engineer Department at Large, 
Chicago District, on June 1, 1932, was $6.40 per day and the employees served 
on a 44-hour week basis (five 8-hour days and a 4-hour day on Saturdays), 
information is requested as to the method of computing the compensation of 
(a) an employee who held the position of Carpenter at $6.40 per day on 
June 1, 1932, and who now is employed in the same position, and (b) an 
employee who has been appointed to the position of Carpenter in the same 
district since June 1, 1932. 

3. It is assumed that any changes in pay made under this section will take 
effect on the date of the Act, March 28, 1934. If so, information is requested 
as to what procedure shall be followed in making retroactive adjustments in 
the compensation of any employees whose pay may be increased by the appli- 
cation of the provision of law. (a) Shall adjustments be made by the De- 
partment in the cases of employees who are still in the service and whose 
names are carried on current pay roll? (b) Will it be necessary for employees 
who have been separated from the service or placed in furlough or other non- 
pay status since March 28, 1934, to submit claim to the General Accounting 
Office to obtain adjustment in their cases? (c) In making retroactive adjust- 
ments, shall time and a half be paid for hours of work in excess of forty per 
week for the period beginning March 28, 1934? (d) In the case of employees 
who have been on a 44-hour week with pay for 48 hours, would additional 
payment be due, in view of the fact that double payment has, in effect, already 
been made for the four hours of work on Saturday? 

4. Does the provision of law above quoted apply to positions on work 
financed with funds provided by the National Industrial Recovery Act of 
June 16, 1933? If so, information is requested as to whether the rates as 
determined are to supersede the minimum rates fixed under Section , 
Public Works Administration Bulletin No. 51. 


In decision of April 6, 1934, 13 Comp. Gen. 265, 267, it was stated 
as follows: 


In section 23 of the Independent Offices Appropriation Act for 1935, enacted 
March 28, 1934, 48 Stat. 522, there are used the terms “ wage boards or other 
wage-fixing authorities”, showing clearly that the statute was intended to 
apply not only to employees of the classes included whose compensation is 
authorized by law to be fixed by wage boards but, also, to employees whose 
compensation is authorized to be fixed administratively under a procedure 
similar to that followed by wage boards, that is, with reference to wages, etc., 
paid to similar classes in commercial industry rather than with reference to 
salary rates or schedules of rates specifically fixed by or pursuant to 
statute. * * * 


In decision of August 8, 1918, 25 Comp. Dec. 131, 133, the follow- 
ing question and answer are stated: 


“2. Whether executive officers (Secretary of War, Chief of Engineers, and 
district engineers) may be construed as similar authorities to wage boards, so 
that rates of pay adjusted by them from time to time shall be taken into con- 
sideration in adjusting the pay of employees.” 

I do not understand that the provision of the statute relative to the adjusting 
of wages by wage boards or similar authority applies to the fixing of wages by 
administrative officers who are charged with the duty of fixing wages to be 
paid under lump-sum appropriations. The fixing or adjusting of such com- 
pensation is a matter for administrative determination, subject to other laws 
and regulations governing the compensation of the employees. In adjusting 
wage scales to accord with local rates, the fact that by law the employee 
receives this additional compensation must be known and doubtless must be in 
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mind when fixing wages, but this is a matter of administrative discretion. 
When the wage shall have been lawfully fixed the employee will be entitled 
thereto, and also to the additional compensation, provided he comes within the 
other provisions of the statute (25 Comp. Dec. 71). 


It appears from this decision and from the facts stated in your 
letter that the administrative procedure in fixing the compensation 
rates for the five classes of employees mentioned is not and has never 
been regarded as similar to that followed by wage boards. While 
the administrative requirement stated in paragraph c of your letter 
that “ The rates must be in line with those paid employees in similar 
professions, positions or trades in the vicinity ” also may be a factor 
considered by Federal wage boards, it is not the controlling factor. 

Accordingly, question 1 is answered in the negative, making it 
unnecessary to answer questions 2, 3, and 4. 
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PROCEDURE FOR THE RECEIPT AND DISPOSITION OF MONEYS RE- 
CEIVED ON SPECIAL DEPOSIT ACCOUNT COLLECTIONS ON AC- 
COUNT OF THE UNOFFICIAL USE OF FACILITIES SUBSCRIBED FOR 
AND/OR USED BY THE GOVERNMENT 


[General Regulations No. 40—Supplement No. 4] 


May 21, 1934. 
Paragraph 5 of Supplement No. 2, General Regulations No. 40, issued Novem- 
ber 28, 1930, with reference to the collection of charges for personal telephone 
messages and specifying that such regulations shall not apply to any department 
which maintains an organization for the control of any facility used by it on behalf 
of the Government, which organization collects the amounts received for the un- 
official use thereof and transmits same to the owner, is hereby rescinded. 


J. R. McCart, 
Comptroller General of the United States. 


BALANCES DUE THE UNITED STATES BECAUSE OF IRREGULARITIES, 
ETC., TO BE PROMPTLY REPORTED TO THE GENERAL ACCOUNTING 
OFFICE 


[General Regulations No. 50—Supplement No. 1) 


APRIL 4, 1934. 
Section 236, Revised Statutes, as amended, provides: 

‘Sec. 236. All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the Govern- 
ment of the United States is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.” 


For the further protection of the interests of the United States administrative 
officers of each executive department, independent commission, board, bureau, 
office, agency, or other establishment of the Government, including the municipal 
government ‘of the District of Columbia, and corporations created after March 3, 
1933 (Executive Order No. 6549), who have or may receive information with ref- 
erence to any irregularity or discrepancy involving accountability to, or a claim 
on behalf of, the United States, will report, or cause to be reported, promptly and 
fully to the General Accounting Office detail information for its guidance in the 
settlement and adjustment of the account. 

Any such claim or account the facts as to which were brought out after June 30, 
1921, will be reported as aforesaid, if such action has not been taken; matters 
relating directly to disbursing and collecting officers’ accounts will be addressed 
to the Audit Division, and other matters will be addressed to the Records Division, 
General Accounting Office. 

Report as to the administrative action taken in each agency of the Government 
is requested. 

J. R. McCart, 
Comptroller General of the United States. 
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ACCOUNTING FOR RETIREMENT FUND COLLECTIONS AND 
DEDUCTIONS 


[General Regulations No. 54—Supplement No. 7] 


DECEMBER 21, 1933. 
To the Heads of Government-Owned Corporations: 
1. Attention is invited to the circular letter, dated November 10, 1933, of the 
Veterans’ Administration, the first paragraph of which provides: 


“It has been decided by this Administration that a status acquired under 
the Civil Service Retirement Act by an employee in the classified civil service 
of the United States is retained upon transfer or appointment without break 
in continuity of service to a position in a Government-owned corporation.” 


2. Section 10 of the act approved May 29, 1930, 46 Stat. 475, provides, in part: 


**Beginning as of July 1, 1926, there shall be deducted and withheld from 
the basic salary, pay, or compensation of each employee to whom this Act 
applies a sum equal to 3% per centum of such employee's basic salary, pay, or 
compensation. The amounts so deducted and withheld from the basic 
salary, pay, or compensation of each employee shall, in accordance with such 
procedure as may be prescribed by the Comptroller General of the United 
States, be deposited in the Treasury of the United States to the credit of the 
‘civil-service retirement and disability fund’ created by the Act of May 22, 
1920, and said fund is hereby appropriated for the payment of annuities, 
refunds, and allowances as provided in this Act.” 


3. By virtue of the authority contained in section 10 of the act, supra, it is di- 
rected that there be deducted from the basic salary, pay, or compensation of each 
employee of a Government-owned corporation, who has retained the status ac- 
quired under the Civil Service Retirement Act as provided by Veterans’ Bureau 
circular letter dated November 10, 1933, supra, 3% percent of such employee’s 
basic salary, pay, or compensation. 

4. Disbursing officers of Government-owned corporations rendering accounts 
current to the General Accounting Office will follow the procedure prescribed by 
General Regulations No. 54, Supplement No. 3, for accounting for deductions from 
the salary, pay, or compensation of, and collections from, employees on account 
of the retirement fund. At the end of each month each such disbursing officer 
paying rolls and vouchers for personal services which include such deductions or 
receiving collections for the account of the retirement fund, and who does not render 
accounts current to the General Accounting Office, will prepare standard form 
1070, entering in the spaces provided the name of each employee from whom de- 
ductions and collections will be scheduled, in triplicate, and remitted by check 
payable to the Treasurer of the United States, to the Disbursing Clerk, Division 
of Disbursement, Treasury Department, for deposit to the credit of the retire- 
ment fund, and in this connection see General Rcceththane No. 54, Supplement 
No. 3, for procedure of effecting adjustments of ‘‘over” and ‘‘under” deductions. 


J. R. McCaru, 
Comptroller General of the United States. 


ACCOUNTING PROCEDURE FOR RETURN OF ADVANCES OF PUBLIC 
FUNDS UNDER THE SUBSISTENCE EXPENSE ACT OF 1926 AND 
OTHER ACTS AUTHORIZING TRAVEL ADVANCES 


(General Regulations No. 59—Supplement No. 2] 
May 16, 1934. 

1. Paragraphs 4, 5, 6, and 7 of General Regulations No. 59 and paragraph 6 
of Supplement No. 1 thereof, with reference to accounting for advances under 
the provisions of the Subsistence Expense Act of 1926, to the extent that the 
following regulations are applicable are hereby rescinded. These regulations will 
apply in all cases where disbursements for the department or establishment, or 
any bureau or office thereof, in which the traveler is employed are made through 
disbursing officers of the Division of Disbursement, Treasury Department, and 
will also apply to other offices whenever practicable. 

2. Every traveler to whom an advance has been made under the Subsistence 
Expense Act of 1926, or any other act authorizing advances for like purpose, 
shall, upon his return to headquarters, promptly prepare and submit through his 
administrative office his expense account on a reimbursement voucher, standard 
form 1012. See paragraph 84 of the Standardized Government Travel Regula- 
tions of January 30, 1934. 
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Scheduling Collections Representing Return of Unexpended Travel Advance 


3. Immediately thereafter the traveler to whom such an advance has been 
made will return the unexpended balance thereof to the designated person in his 
bureau or office whose duty it is to receive collections and issue receipts therefor, 
who will issue a receipt in triplicate (checks being taken subject to collection) 
and enter on such receipt as memorandum information the amount of the reim- 
bursement voucher to be applied against the advance. The original of the 
receipt, signed by the receiving officer, will be given the traveler, one copy will 
accompany the schedule of collections, standard form no. 1044, to the disbursing 
officer, and one copy will be sent to the personnel officer in charge of the traveler’s 
(employee’s) individual service record card in order that proper notation may be 
made on such record that the amount of the travel advance previously recorded 
thereon has been accounted for, after which the copy of the receipt may be 
returned to the person issuing the same. The refunds of travel advances (cash 
and/or checks) for which receipts have been issued will be listed on a separate 
unnumbered schedule of collections, standard form no. 1044, prepared in triplicate, 
showing in the spaces provided the title of the department or establishment, 
bureau or office concerned, and the name of disbursing officer who made the 
advance(s). In the space provided for ‘‘Name of remitter” will be shown the 
names of the travelers whose advance accounts are to be credited; in the ‘‘ purpose” 
column will be entered a reference to the reimbursement vouchers which are to 
be applied on the advances; in the ‘‘amount”’ column will be shown the amounts 
of the collections received; and in the column ‘‘Fund to be credited” will be 
shown “return of travel advances.” 

(a) The schedules, form 1044, in duplicate, together with the checks, cash, 
etc., and copies of the receipts issued therefor, will be transmitted without delay 
to the disbursing officer who made the advances or to his successor in office, and 
he will prepare certificate of deposit, using form no. 6599, returning the amount 
to the proper official checking (symbol) account and causing notation thereof 
to be made on the traveler’s record of advance of funds, standard form no. 1038 
or 1038a, as the case may be. One copy of the schedule of collections, standard 
form 1044, will be signed by the disbursing officer and returned to the collecting 
officer transmitting same. 


Scheduling Reimbursement Vouchers 


4. The traveler when submitting his reimbursement voucher will indicate on 
standard form no. 1039 (statement to accompany accounts rendered under an 
advance of funds) whether or not he is to continue in a travel status and whether 
or not he will have further need for the advance. If he is to continue in a travel 
status and the advance is to be continued, the reimbursement voucher will be 
scheduled for payment by the disbursing officer as if no travel advance had been 
made. If he is not to continue in a travel status or will have no further need for 
the advance, the amount of the reimbursement voucher shall be applied against 
the advance as follows: 

(a) If the amount of the voucher is less than the outstanding balance of the 
traveler’s advance account, the voucher will be listed on a separate schedule of 
disbursements, standard form no. 1064, which will be conspicuously marked 
“To be applied against travel advances.”” No check will be drawn unless the 
checking account from which the voucher would be paid is different from that 
from which the travel advance was made, in which case a check in favor of the 
United States will be drawn against the checking account pertaining to the 
appropriation chargeable with the travel expense and will be deposited, using 
form no. 6599, to the checking account (symbol) from which the travel advance 
was made. 

(b) If the amount of the voucher is in excess of the outstanding balance of 
the traveler’s advance account, the voucher will be listed on a schedule of dis- 
bursements, standard form no. 1064, along with other vouchers chargeable to 
the same appropriation for which disbursing officers’ checks are to be issued. 
A check will be drawn in favor of each traveler (claimant) listed thereon for the 
amount of his voucher in excess of the said travel advance balance and trans- 
mitted to him, and one check will be drawn in favor of the United States for the 
amount of the outstanding balances of the travel advances. The check drawn 
in favor of the United States will be deposited in the Treasury, using form 6599, 
to the credit of the disbursing officer’s official checking (symbol) account from 
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which the advance was made. (This is particularly necessary when the voucher 
is payable from a different checking (symbol) account than the one from which 
the advance was made.) 

5. Each disbursing officer making advances of public funds under the Sub- 
sistence Expense Act of 1926, or any other act authorizing advances for similar 
purposes, shall submit to the General Accounting Office with his accounts a list 
of such advances outstanding at the close of each accounting period, grouped by 
departments, on standard form no. 1089, schedule of advances under the Subsis- 
tence Expense Act of 1926, which standard form is hereby prescribed for the 
purpose indicated for general use throughout the Government service. Where 
travel advances are made under acts other than the Subsistence Expense Act of 
1926, a separate list will be prepared for advances made under each act, the title 
of which will be shown in lieu of “‘Subsistence Expense Act of 1926” on the 
schedule, and such schedules showing the data required as indicated in the 
columnar headings of the form shall support the total amount of outstanding 
travel advances entered on the account current (as a separate item) under the 
analysis of balance due the United States. 

6. The disbursing officer shall examine the schedules of advances prepared at 
the close of each accounting period, and if any outstanding balances of advances 
appear thereon under which no vouchers have been submitted for a period of 1 
month following the month in which the advance was made, he shall make demand 
for the immediate return thereof through the administrative officer of the depart- 
ment or establishment in which the traveler is employed, and a carbon copy of 
each of such letters shall be attached to the schedule of advances submitted with 
the disbursing officer’s accounts to the General Accounting Office. 

7. The foregoing instructions do not apply to those cases where the amounts of 
the travel advances have been previously recorded as charges against a specific 
appropriation or fund. 

(a) In such cases collections representing return of unexpended balances of 
the said advances will be recorded in the manner provided for other current col- 
lections reimbursable to the appropriations or funds so charged. 

(b) Reimbursement vouchers submitted by a traveler to whom an advance 
was made, said advance having been previously charged as an expenditure to 
an appropriation or fund, will be listed on the current schedule of disbursements 
for which checks are to be issued, but the check in payment of such voucher 
should be drawn to the ‘‘ United States”, showing in the space provided for object 
for which drawn “applied against travel advance of (name of traveler).’’ Such 
check will then be accounted for and deposited as collections reimbursable to the 
appropriation or fund previously charged with the travel advance, as provided 
above. 

8. Upon receipt of these regulations, each department or establishment is 
requested to make requisition at once upon the Public Printer for a supply of 
standard form no. 1089, schedule of advances under Subsistence Expense Act, 
1926, and other acts, which it is estimated will be required for its service for the 
period ending June 30, 1935. In so doing, it is understood and agreed by said 
departments and establishments that they thereby consent to the plan of combin- 
ing all the requisitions submitted and printing the total thereof in one edition to 
be delivered to the respective departments and establishments, or placed in stock 
at the Government Printing Office, subject to their order, or partly delivered and 
whe d placed in stock, as the case may be, and that they authorize the Public 

rinter to prorate the cost of printing and to render bill against each department 
and establishment for its proportionate share on the basis of the number of forms 
ordered by it. To meet the needs of the departments and establishments for the 
balance of the current fiscal year, multigraphed copies of the standard form 
herein prescribed may be used. 


J. R. McCaru, 
Comptroller General of the United States. 
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STANDARD FORMS FOR TRANSPORTATION OF GOVERNMENT 
PROPERTY 


(General Regulations No. 69—Supplement No. 1] 


JANvARY 18, 1934. 

1. In order to eliminate confusion and loss of time in the ordering, recording, 
issuance, and use of Standard form no. 1062, ‘‘Government bill of lading—extra 
sheet’’, the following standard forms are prescribed and published for general use 
throughout the Government service in lieu thereof: 

Standard form no. 1062, Government bill of lading—extra sheet (revised). 

Standard form no. 1062a, Government bill of lading—extra sheet (memo- 
randum copy). 

Standard form no. 1062b, Government bill of lading—extra sheet (shipping 
order). 

2. Standard form no. 1062, as revised, will be printed on suitable white paper 
and will be used as an extra or continuation sheet for the original bill of lading, 
Standard form no. 1058, or the temporary receipt, Standard form no. 1060, or 
the certificate in lieu of lost bill of lading, Standard form no. 1061. 

3. Standard form no. 1062a will be printed on suitable yellow paper and will 
be used as an extra or continuation sheet for the memorandum bill of lading, 
Standard form no. 1058a. 

4. Standard form no. 1062b will be printed on suitable salmon pros and will 
be used as an extra or continuation sheet for the shipping order, Standard form 
no. 1059. 

5. The standard forms of ‘Government bill of lading-—extra sheet’’, previously 
prescribed by the General Regulations No. 69 of August 24, 1928, should be 
continued in use until the present supply in the departments and establishments 
and in stock at the Government Printing Office is exhausted, after which the new 
forms herein approved should be issued and used. 

As soon as the supply of Standard form 1062 (old) on hand, including the 
printed forms in stock at the Government Printing Office, has become exhausted, 
the departments and establishments will make a requisition upon the Public 
Printer for a supply of the revised form estimated to be required for the balance 
of the fiscal year then current. It is understood and agreed by said departments 
and establishments that they thereby consent to the plan of combining all the 
requisitions submitted and printing one edition to be delivered to the respective 
departments and establishments, or placed in stock at the Government Printing 
Office as the case may be, and that they authorize the Public Printer to prorate 
the cost of printing and render bill against each department and establishment 
for its proportionate share on the basis of the number of forms ordered by it. 
This procedure will be followed at the beginning of each fiscal year or oftener as 
may be required by the Public Printer. 

6. The Public Printer is authorized to print on said standard forms where 
more economical and advantageous to do so, upon requisition therefor, the name 
of the department or establishment and the name and location of the bureau 
or office. 


J. R. McCart, 
Comptroller General of the United States. 
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* Show also cubic measurement for shipments via ocean carrier in cases where required. 
1 No. 1062, peace on white paper, for use as an extra or continuation sheet for standard form no. 1058, 
original bill of lading; standard form no. 1060, temporary receipt; standard form no. 1061, certificate in lieu 


of lost bill of lading. No. 1062a, printed on yellow paper, for use as an extra or continuation sheet for stand- 
ard form no. 1058a, memorandum bill of lading. 0. 1062b, printed on salmon paper, for use as an extra or 
continuation sheet for standard form no. 1059, shipping order. 
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ADJUSTMENTS IN DISBURSING OFFICER’S ACCOUNT COVERING PAY- 
MENTS BETWEEN DEPARTMENTS AND ESTABLISHMENTS OF 
THE UNITED STATES 


[General Regulations No. 78] 


APPENDIX 


Apri 4, 1934. 

1. The following procedure and standard forms of vouchers for adjustments 
between appropriations and/or funds and schedule of adjustments are hereby 
prescribed and published for general use throughout the Government service 
not later than May 1, 1934: 

Form 1080, voucher for adjustments between appropriations and/or funds 
(original—white) . 

Form 1080a, voucher for adjustments between appropriations and/or funds 
(memorandum—yellow). 

Form 1080b, voucher for adjustments between appropriations and/or funds 
(collection voucher—blue). 

Form 1080c, voucher for adjustments between appropriations and/or funds 
(memorandum of collection voucher—green). 

Form 1081, schedule of adjustments. 

2. General Regulations No. 21, dated March 10, 1923, and supplement no. 1 
thereto, dated March 12, 1928, are rescinded effective May 1, 1934 

3. In order to simplify the method of making settlements between departments 
and/or establishments, and bureaus or offices in the same or different departments 
or establishments, where services have been performed or supplies furnished by 
one department, establishment, bureau, or office for another, or where payments 
in advance are demanded under authority of law for services to be performed or 
supplies furnished, settlement for which is to be effected through the accounts 
of a disbursing officer of the department (establishment, etc.) billed, the following 
procedure is prescribed: 

(a) The department, establishment, bureau, or office (the billing office) per- 
forming the services or furnishing the supplies for which reimbursement or 
advance payment is sought will state on adjustment voucher on standard forms 
1080, 1080a, 1080b, and 1080c (to be prepared at one writing), showing the 
details of the transaction(s). The billing office will enter in the spaces provided 
in the heading of the voucher (1) the bill number, (2) the symbol, title, and 
amount of each appropriation and fund to be credited, and (3) the names of the 
departments, establishments, bureaus, or offices concerned. Forms 1080 and 
1080b will be certified by the officer in the billing office having administration of 
the appropriation(s) and/or fund(s) to be credited. 

(b) The billing office will then prepare the schedule of adjustments (form 1081), 
in quintuple, as follows: (1) Insert in the heading the names of the departments, 
establishments, bureaus, and/or offices concerned, (2) list the adjustment vouchers 
(form 1080) in the right-hand column, indicating the amount to be credited to 
each appropriation or fund symbol, and (3) summarize by appropriation and 
fund symbols at the end thereof. 

(c) The original and memorandum copies of the adjustment voucher (forms 
1080 and 1080a) and the collection voucher (form 1080b), accompanied by the 
original and four copies of the schedule of adjustments (form 1081) will be trans- 
mitted by the billing office to the department, establishment, bureau, or office 
for which the services or the supplies were or are to be performed or furnished. 
The memorandum copy of the collection voucher (form 1080c) and a carbon 
copy of the schedule of adjustments (form 1081), will be retained in the files of 
the billing office aw ~—s information as to the action taken. (See par. 3, sec. i.) 

(d) Upon receipt of the adjustment vouchers (forms 1080, 1080a, and 1080b) 
and copies of the schedule of adjustments (form 1081) in the department, estab- 
lishment, bureau, or office billed, the vouchers and schedules will be completed 
as follows: 

(1) The symbol, title, and amount to be charged against each appropriation or 
fund will be indicated in the spaces provided therefor in the heading of forms 
1080, 1080a, and 1080b. 

(2) The adjustment voucher (form 1080) will then be immediately certified 
for payment (as authorized in section 601, title VI, of the Economy Act of June 
30, 1932, 47 Stat. 417), by the officer having administration of the appropriation (s) 
or fund(s) to be charged. 
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(3) There will also be inserted in the heading of all copies of the schedule of 
adjustments (form 1081) the name of the disbursing officer in whose accounts the 
appropriations and/or funds will be charged and credited. 

(4) The schedule of adjustments (form 1081) will then be completed by entering 
in the left-hand column a summary of the amounts chargeable to the appro- 
priation(s) and/or fund(s) involved. 

(e) The completed vouchers (forms 1080 and 1080b), accompanied by the 
original and four copies of the completed schedules (form 1081), will be trans- 
mitted by the office billed to the disbursing officer indicated on the schedule, for 
consummation of the transactions through his accounts. 

(f) Upon receipt of the completed adjustment vouchers (form 1080, etc.) and 
their accompanying schedules (form 1081), the disbursing officer will number 
each such adjustment voucher in a separate series, beginning with number A-1 
at the first of each fiscal year. 

From the schedules of adjustments, postings will be made to the disbursing 
office ledger, debiting the appropriations and/or funds properly chargeable and 
crediting the appropriations and/or funds properly reimbursable. 

(g) In effecting the payment, the disbursing officer will draw a check for the 
amount of the schedule, in favor of ‘‘The United States’’, and enter the check 
number, date, and amount in the spaces provided therefor at the bottom of the 
schedule (form 1081). 

(h) The checks will be deposited by the disbursing officer with the Treasurer of 
the United States, using Treasury form 1 (revised), with personal credit on 
account of the appropriations or funds creditable as indicated on the schedule of 
adjustments. A separate certificate of deposit (form 1) must be prepared for 
each department and/or establishment whose appropriations and/or funds are 
being credited. 

(i) The original adjustment vouchers (form 1080) together with the original 
schedule and ‘summary (form 1081) supporting the payments and a copy of 
form 1081 together with form 1080b (collection voucher), supporting the receipts, 
will accompany the disbursing officer’s accounts current to the General Account- 
ing Office. One carbon copy of the schedule (form 1081) will be retained in the 
disbursement file of the disbursing officer and one copy of form 1081 will be 
retained in the collection file of the disbursing officer. A copy of form 1081 will 
be attached to the duplicate (green) copy of certificate of deposit (Treasury 
form 1, revised) covering amounts deposited and sent by the disbursing officer 
making the deposit to the billing department or establishment as an advice of 
the completion of the transactions. (See par. 3, sec. c.) 

(j) The total amount of voucher adjustments will be shown in the disbursing 
officer’s account current. The payments wil] be shown in the ‘ Adjustment” 
column on the payment side opposite the appropriations or funds chargeable. 
The receipts will be shown in the “ Adjustment’’ column on the receipts side, 
under the group heading “‘ Revenues and repayments” opposite the appropriations 
or funds creditable. 

4. In all cases where a disbursing officer in effecting adjustments under these 
regulations takes into his accounts transactions creditable to appropriation(s) 
and/or fund(s) of departments or establishments for which he is not the disbursing 
officer, he will enter such adjustments on the face of the account current at the 
end thereof, or on a separate sheet, recapitulated as to departments and estab- 
lishments. 

5. When adjustments are to be made between allotments granted from the 
same appropriation and/or fund to bureaus or offices of the same department or 
establishment, the adjustment will be made by appropriate bookkeeping entries 
and will not appear in the disbursing officer’s accounts. 

6. If adjustments cannot be made in the manner and under the conditions 
described above, request, accompanied by the vouchers (forms 1080, a, b, and ec), 
duly certified, will be sent to the General Accounting Office, for transfer settle- 
ment. 

7. Where a department ‘‘account of advances” is used, adjustment vouchers 
(forms 1080, a, b, and ec), duly certified, will be listed on the schedule of adjust- 
ments (form 1081) and transmitted, with the schedule, to the General Accounting 
Office, for transfer settlement. 

8. Upon receipt of these regulations, each department or establishment is 
requested to wale requisition at once upon the Public Printer for a supply of 
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vouchers for adjustments between appropriations and/or funds (forms 1080, 
1080a, 1080b, and 1080c), and schedule of adjustments (form 1081) which it is 
estimated will be required for its service for the period ending June 30, 1935. 
In so doing, it is understood and agreed by said departments and establishments 
that they thereby consent to the plan of combining all the requisitions submitted 
and printing the total thereof in one edition to be delivered to the respective 
departments or establishments, or placed in stock at the Government Printing 
Office, subject to their order, or partly delivered and partly placed in stock, as 
the case may be, and that they authorize the Public Printer to prorate the cost 
of printing and to render bill against each department and establishment for its 
proportionate share on the basis of the number of forms ordered by it. To meet the 
needs of departments and establishments for the balance of the current fiscal 
year, multigraphed copies of the standard forms herein prescribed may be used. 


J. R. McCart, 
Comptroller Generalofythe United States. 
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Rigatesd Form No. 1080 VoucHER FOR ADJUSTMENTS D.O. Vou. No. A 
ComPprnotLen Grneas, U.s, BETWEEN APPROPRIATIONS Bill No. 
April 4, 1934 AND/oR FUNDS 


(Disbursement) 
Appropriation(s) and/or fund(s) to be debited 


(Department, establishment, bureau, or office billing) (For use of 
pari 7 Paying office) 
Appropriation(s) and/or fund(s) to be credited | 








UNIT PRICE AMOUNT 


No. or QUAN- 
ORDER DATE OF DELIVERY ARTICLES OR SERVICES TITY 


Cost | Per | Dollars | Cts. 

















(Department, establishment, bureau, or 
office billing) 


I certify that the above bill is correct 
and just; that the items are computed in | 
accordance with the actual cost of labor 
and/or material and that the amounts 
listed have been expended from the above || 
appropriation(s) and/or fund(s) to be cred- 
ited, which is (are) entitled to reimburse- 
ment; or that the advance payment re- | 
quested is authorized by law and should 
be credited to the appropriation(s) and/or | 
fund(s) indicated. 





(Signature of officer in control of appro- 
priation to be credited) 





(Department, establishment, bureau, or office billed) 


I certify that the above articles were received and accepted or the services 
performed as stated and should be debited to the appropriation(s) and/or fund(s) 
as indicated; or that the advance payment requested is approved and should be 
debited to the appropriation(s) and/or fund(s) indicated. 


(Signature of officer in control of appropriation to be debited) 


82108°—34——33 (Title) 
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Standard Form’ No. 10808 VYoucHER FOR ADJUSTMENTS 
BETWEEN APPROPRIATIONS 


FORM APPROVED BY 


COMPTROLLER GENERAL U.S. 


April 4, 1934 


Appropriation(s) and/or fund(s) to be debited 


APPENDIX 


AND/OR FUNDS 
(Disbursement) 

















NTE ene eee nn eee ee ee ce an mn Dr. 
(Department, establishment, bureau, or office billed) | 
I a a } 
(Department, establishment, bureau, or office billing) } 
(For use of | 
Appropriation(s) and/or fund(s) to be credited __.._______- Sarees <a) | 
ae Saas. (Symbol, title,andamount) #2 ~~ 
UNIT PRICE AMOUNT 
No. oF | Date or DEtiv- . QUAN- as Alcea 
foe a ARTICLES OR SERVICES fo | 
Cost | Per | Dollars | Cts. 
} 
1 
| 
| 
| | 
| 
a 
aoe j a = Ss = —X—X—X=—= 
(For use of billed office only) 
| Differences___.._______--- ete eeece 
IIA dak athe MY | 
Account verified; correct for___----- 5S] = 
I le accel 
| 








MEMORANDUM 
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sad Sigetore Form No. 1080b VOUCHER FOR ADJUSTMENTS DP. Vets Wt: Disscsswtnce 
ORM APPROVED BY 2 . 
= COMPTROLLER GENERAL U.S. BETWEEN APPROPRIATIONS ER Oita atsakvocimeseds 
April 4, 1934 AND/OR FuNDs ‘ 
* (Collection) Paying Office No.-......-.. 
- Appropriation(s) and/or fund(s) to be debited -__.......-.------------ to 























wa a nn nn no nnn nn en en ne ee een eee PaIp BY 
ec etek as dards cao ee a LN a a dil Dr. 
(Department, establishment, bureau, or office billed) 
SO a siti a a 
| (Department, establishment, bureau, or office billing) (For use of 
aie . paying office) 
-| Appropriation(s) and/or fund(s) to be credited _-__.._._._..------- casio tl 
n,n (Symbol, title,andamount) 2.8 
| | UNIT PRIcE| AMOUNT 
a No. or | Date oF DELIv- 4 Wiceieiene QUAN- |__ alee laces 
ORDER ERY ARTICLES OR SERVICES | “arty : i 
E Cost | Per | Dollars | Cts. 
\cciaiieaninsialpitiaidimmnadpiiiaalaes jiascintphiiacinaiinei —|—— 
| 
| 
| 
| 
} | 
| 
| | 
| | 
| 
____- cota... itneaeienmmeneeeiammemans Se emer sae eomnuinans a 
satiaiieametaicaieveiiaaieapeetimienttat aad ainsi tian tatiianieriieil (For use of billed office only) | 
(Dept., estab., bureau, or off. billing) } 
A I certify that the above bill is correct 
and just; that the items are computed in | Differences 
> accordance with the actual cost of labor Pe eNe sa Steno ere | 
and/or material and that the amounts } 
listed have been expended from theabove || ----------c-- cc rocco nooo or--- | 
appropriation(s) and/or fund(s) to be 
credited, which is (ere) entitled to reim- |, ...........~......- en nnennes 
bursement; or that the advance payment P 
requested is authorized by law and should — 
be credited to the appropriation(s) and/or || ~~ ~~ ~~~ ~~~" "Ween 
Sund{s) indlented. Account verified; correct for. _.$ === 
(Signature of officer in control of appro- | 
; priation to be credited) 
= | 
= ohiei disses 5 ee (Signature or initials) ..... bach apiece maida gia al india aes a ti 
(Title) 
- — — ———— 
? COLLECTION VOUCHER 
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Standard Form No. 1080c 
FoRM APPROVED BY 
COMPTROLLER GENERAL U.S. 
April 4, 1934 


APPENDIX 


VOUCHER FOR ADJUSTMENTS 
BETWEEN APPROPRIATIONS 


AND/oR FuNps 
(Collection) 


Appropriation(s) and/or fund(s) to be debited 


(Department, establishment, bureau, or office billed) 


(Department, establishemnt, bureau, of office billing) 


Appropriation(s) and/or fund(s) to be credited 














D. 0. Vou. No. A 
Bill No 


Dr. 


(For use of 
paying office) 

















———S—S—_— ——_ ee —————— = —— _ 
UNIT Price | AMOUNT 
No. oF siitiadas sealed venee QUAN- |___ — 
Orper | DATE OF DELIVERY ARTICLES OR SERVICES tea 
Cost | Per | Dollars | Cts. 
“ ~! ee ee 
| 
| 
| 
| 
| 
| 
| | 
} 
| 
j | 
Total ae nae ee en ee a a is eee te eaten sie a> en GA Se ae Se i ms ee aR oe AS Swine we 
(For use of billed office only) 
Differences - - - - - pe 
EU RAONacs -bolenee eerste tne erento 


Account verified; correct for..$ |= 
| 

| (Signature or initials)............. 

' 


COLLECTION VOUCHER 
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Standard Form No. 1081 Schedule No. ........-. 
FoRM APPROVED BY _ a " . 
COMPTROLLER GENERAL U.S. SCHEDULE OF ADJUSTMENTS ne en ede 


April 4, 1934 





sae naga ath tne Gea ee SN ee an eee , whose funds are to be debited. 
(Department or establishment) 
ik ad elias a Reina ied ac kil aca nal Ss deemed , whose funds are to be credited. 
(Department or establishment) 
NE Oconee memos Beate a vake eet oh eh ee ee ed doune 
(Name and title) (Place) 
haa a a aN ce gs 
APPROVED AND/OR FuND | aa VOUCHER| APPROPRIATION AND/OR FUND . 
TO BE DEBITED AMOUNT NuMBER TO BE CREDITED AMOUNT 
} | 
| | 
| | 
| | 
| | 
| oa. 
| 
| 
| 
| 
| 
| 1 
| 
| | 
| | 
| | 
| 
| 
| 
| 
| 
| 
| 
' 
| | 
Paid by check no. -..-.----- I a ete eta ae lect |) 


on Treasurer of the United States in favor of the United States. 








INDEX 


ABSENCES: 
See Leaves of absence. 


ACCOUNTS: 


See Disbursing officers and agents. 


Allotted funds: 


Emergency conservation work—Showing 
to be made to determine that expendi- 
tures charged to emergency funds were 
in fact incurred in carrying out the pur- 
pose for which the funds were made 
available__ nanan — 

Public works—basis for accounting to 
General Accounting Office for expendi- 
ture of emergency funds allotted to 
regular Government agencies 

Supporting data: 

Evidence required to authorize transfer 
of appropriations to the Agriculture 
Department for the inspection, analy- 
ses, and tests of foods and other prod- 
ucts, for another department or estab- 
lishment, under act Mar. 3, 1933 

Where a disbursement is made in excess 
of the amount allowable as determined 
in the audit on the basis of available 
evidence, and the disbursing officer de- 
clines to furnish supporting data, credit 
for the overpayment must be dis- 
allowed_...- 


ADJUSTED COMPENSATION: 


See Veterans’ Administration. 


ADVERTISING: 
Bidders: 


Agreement to pay for services in securing 
orders from the Government for motor 
trucks, being against public policy, an 
administrative requirement from all 
bidders for an affidavit that no such 
agreement was entered into is an en- 
forceable condition of the specifications 
and any bid may be rejected for failure 
to furnish the affidavit. 

Qualifications: 
Dredging—fact that a corporation with 

sufficient financial resources and with 
experienced personnel may not have 
performed a contract for the Govern- 
ment constitutes no basis for rejection 
of its low bid. id was 
Low bid of otherwise responsible bidder 
may not be rejected because he had 
not filed on or before date bids were 
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Page 


176 


249 


381 


311 


471 


274 


DIGEST 








ADVERTISING—C ontinued 
Bidders—Continued. 


Qualifications—Continued. 

opened his signed copy of the Presi- 
dent’s reemployment agreement, 
when records show such copy was 
filed shortly after bids were opened 
and before any action was taken 
thereon and when _ investigation 
showed bidder was paying above the 
wage scale and otherwise conforming 
to the reemployment agreement. . . 

Membership in N.R.A. not required by 
Executive order of Aug. 10, 1933 


Bids: 


Acceptance of other than lowest: 
Automobile—where specifications in 
invitation for bids called for a light- 
weight sedan, the lowest bidder offer- 
ing such a car otherwise meeting the 
specifications may not have its bid 
rejected and an award made to a 
higher bidder because a heavier car 
is desired Setcsleioieiiiaendies 
Trucks—where there has been delay 
until the period stipulated in the bids 
for acceptance has expired and the 
low bidders have refused to extend 
the period in which their bids may be 
accepted, appropriations may not be 
charged with the amount of higher 
bids for delivery of the equipment - - 
Conditional 
Stipulations by bidders not contained 
in the advertised specifications re- 
quire that their bids be disregarded _. 
Trucks—where a bidder qualifies his 
bid with respect to compliance with 
applicable codes of fair competition 
either by himself or by persons from 
whom he may procure articles, mate- 
rials, or supplies to be used in the 
production of the article bid upon, the 
bid is not responsive to the advertised 
specifications and is not for considera- 
tion.. aes onenecin 
Delays—trucks—where there has been 
delay until the period stipulated in the 
bids for acceptance has expired and the 
low bidders have refused to extend the 
period in which their bids may be ac- 
cepted, appropriations may not be 
charged with the amount of higher bids 
for delivery of the equipment. 


Page 


284 


169 


. 359, 364 


284 
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ADVERTISING—C ontinued. 
Bids—C ontinued. 
Particular make: 

Soapstone: 

Fact that a particular material has 
been used for 40 years and proved 
satisfactory is no justification for 
the continued purchase thereof to 
the exclusion of all others of similar 
or equal quality, nor is the personal 
preference of administrative em- 
ployees sufficient to authorize 
specifying a particular material to 
the exclusion of others that would 
serve the purpose 

Naming of a particular make of article 
in the advertisement for proposals 
should be followed by the qualify- 
ing phrase ‘or equal”’ 

Rejection: 

Agreement to pay for service in secur- 
ing orders from the Government for 
motor trucks, being against public 
policy, an administrative require- 
ment from all bidders for an affidavit 
that no such agreement was entered 
into is an enforceable condition of the 
specifications and any bid may be 
rejected for failure to furnish the 
affidavit 

Codes of fair competition: 

If situation has so changed since date 
of opening of bids that any of the 
bidders may feel that a contract 
awarded on basis of its bid as sub- 
mitted would involve a violation 
of any provision of the applicable 
code, such bid may be withdrawn, 
or all bids may be rejected and the 
Government’s needs read vertised.. 

Low bid of otherwise responsible bid- 
der may not be rejected because he 
had not filed on or before date bids 
were opened his signed copy of the 
President’s reemployment agree- 
ment, when records show such copy 
was filed shortly after bids were 
opened and before any action was 
taken thereon and when investiga- 
tion showed bidder was paying 
above the wage scale and otherwise 
conforming to the reemployment 
agreement 

Where required certificate of compli- 
ance is furnished, a bid is not for 
rejection because of the belief or as- 
sumption that the price quoted is in 
violation of any code 

Dredging—fact that a corporation with 
sufficient financial resources and with 
experienced personnel may not have 
performed a contract for the Govern- 
ment constitutes no basis for rejec- 
tion of its low bid 

Low bid may not be rejected because 
bidder is not a member of the N.R.A- 


Page | ADVERTISING—Continued. 
Bids—Continued. 
Required—gasoline—code of fair compe- 
tition for petroleum industry and 

Executive order of Aug. 10, 1933, do not 

constitute any modification of require- 

ments of sec. 3700, R.8.........-....... 

Tie: 

Procedure for awarding contract where 
there is more than one low bid in 
same amount and there is no choice 
as to quality among the several 
offerings 

Whether submission of identical bids 
by all or several bidders constitutes a 
violation of the antitrust laws is for 
determination by the Federal Trade 
Commission and/or the Department 
of Justice 

Withdrawal—codes of fair competition— 
if situation has so changed since date of 
opening of bids that any of the bidders 
may feel that a contract awarded on 
basis of its bid as submitted would 
involve a violation of any provision of 
the applicable code, such bid may be 
withdrawn, or all bids may be rejected 
and the Government’s needs read- 
vertised 

Readvertisement—codes of fair competi- 
tion—if situation has so changed since date 
of opening of bids that any of the bidders 
may feel that a contract awarded on 
basis of its bid as submitted would 
involve a violation of any provision of 
the applicable code, such bid may be 
withdrawn, or all bids may be rejected 
and the Government’s needs readver- 


159 
AFFIDAVITS: 


Vouchers—traveling expenses—oath 1s re- 
quired on every travel voucher, whether 
for actual expenses or commuted allow- 


AGRICULTURAL ADJUSTMENT AD- 
MINISTRATION: 

Cotton pool is strictly a Federal agency and 
the filling of new positions in the pool, 
which carry substantial increases over 
the compensation previously received, 
must be authorized by the President. _- 

Employees—experts—requirements of sec. 
10 (a), act May 12, 1933, subjecting all 
officers and employees of the Adminis- 
tration to provisions of the classification 
act may not be avoided merely by admin- 
istrative designation of the appointees as 
“experts” 


AGRICULTURAL MARKETING ACT: 
Loans: 

Interest—under sec. 8 (a) of act, the rate 
of interest contemplated is a higher rate 
than 244% per annum, the rate pro- 
vided for postal savings bonds_........ 
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404 
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AGRICULTURAL MARKETING 

ACT—Continued. 

Loans—Continued. 

Resolution adopted by a Government 
agency stipulating that a loan will be 
made upon application when certain 
conditions are met does not constitute 
a loan agreement. Such agreement is 
not entered into until such conditions 
have been met, the application is made 
and accepted, and the definite amount 
of such loan is fixed and allocated ---._- 


ALIENS: 

Seamen—appropriations for relief of Amer- 
ican seamen are not available to furnish 
transportation to a port of the United 
States or to a foreign port for seamen of 
alien nationality who had been shipped 
at a foreign port upon an American vessel 
which is subsequently wrecked 


ALLOWANCES: 
Promotions, administrative: 

Economy Act—adjustment of cash portion 
of compensation not precluded where 
all or a substantial part of the allow- 
ances furnished in kind are discon- 
tinued for an reasonable purpose ad- 
ministratively approved 

Economy Act, amended—proviso to sec. 
10 (b) added to act Mar. 20, 1933, by 
sec. 24, act Mar. 28, 1934, 48 Stat, 523, 
permitting adjustment of allowances 
for quarters, etc., is applicable only to 


ANTITRUST LAWS: 

Whether submission of identical bids by all 
or several bidders constitutes a violation 
of the antitrust laws is for determination 
by the Federal Trade Commission and/or 
the Department of Justice 


APPOINTMENTS: 

Emergency—National Recovery Adminis- 
tration—appointments should cover only 
periods for which the particular service 
may be required and not to extend in any 
event beyond June 30, 1935 

Revocation—Navy ensign whose commis- 
sion is revoked because of misconduct is 
not entitled on discharge to 1 year’s pay 
Ny sb cn cacccncncnedenenan 

Terms of office—Tax Appeals, Board of— 
terms of members expire on anniversaries 
of the dates the terms of the original 
appointees expired 


APPROPRIATIONS: 

Commerce Department—Shipping Board— 
transfer of appropriation to Interstate 
Commerce Commission may be made not 
to exceed the regular salary and author- 
ized expenses of the personnel loaned, 
upon the filing of a statement by the 
proper officer agreeing to the transfer___. 


APPROPRIATIONS — Continued. 

Post Office Department—transfers—ac- 
counting evidence required to authorize 
the transfer of appropriations to the Agri- 
culture Department for the inspection, 
analyses, and tests of foods and other 
SN iidinntniceeadiinciendaseebbananinieesds 

State Department—“ Relief and protection 
of American seamen’’—inapplicable to 
payment to steamship owners or oper- 
ators for transportation of destitute or 
shipwrecked seamen if their last previous 
service was on a vessel of such steamship 
owner or operator and was not terminated 
by desertion Slvicvbt hi Mticine 

Tennessee Valley Authority—transfers— 
advance may not be made of funds of the 
Tennessee Valley Authority to the War 
Departrient to complete the construc- 
tion of a lock on the Tennessee River, for 
which the Department’s own appropria- 
tion has become exhausted 

Transfers: 

Post Office Department to Agriculture 
Department—accounting evidence re- 
quired to authorize the transfer of ap- 
propriations to the Agriculture Depart- 
ment for the inspection, analyses, and 
tests of foods and other products 

Shipping Board to Interstate Commerce 
Commission—may be made not to 
exceed the regular salary and author- 
ized expenses of the personnel loaned, 
upon the filing of a statement by the 
proper officer agreeing to the transfer _- 

Tennessee Valley Authority to War 
Department—advance may not be 
made of funds of the Tennessee Valley 
Authority to the War Department to 
complete the construction of a lock on 
the Tennessee River, for which the De- 
partment’s own appropriation has 
become exhausted 

ARMY: 

See Medical treatment; Mileage; Pay; Trans- 

portation. 
ATTORNEYS: 

Fees—under title 39, chap. 10, sec. 381, U.S. 
Code, providing for registration of mail 
and indemnification of owner for losses 
“in the mail’, there is no authority for 
including as a part of such indemnifica- 
tion the fees paid attorneys in connec- 
tion with securing duplicates of securi- 
ties, etc., lost in the mail 

AUTHORITY: 
See Departments and establishments, heads. 
AUTOMOBILES: 

See Contracts, subject matter; Mileage; 

Transportation; Traveling expenses. 
BAILMENTS: 

Hire—damages—under a contract entered 
into by the Coast and Geodetic Survey for 
the hire of a launch and the services of the 
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BAILMENTS—Continued. 
Hire—damages—Continued. 


Page | CHECKS—Continued. 


Reclamation—Continued. 


owner as engineer, the United States is 
not liable for the loss of the launch, which 
became disabled while being operated by 
the owner for the purposes contemplated 
by the lease, in the absence of a showing 
of fault or negligence on the part of the 
United States 


BONDS: 


Home Owners’ Loan Corporation—han- 
dling of bonds by Public Debt Service, 


Marshals, U.S.—appointment of special 
agents as special deputy marshals with- 
out increase in compensation and in- 
volving additional duties which they 
did not desire cannot operate to make 
the cost of their bonds a proper charge 
against the United States. 

Postmaster, acting—where properly 
designated and assumes charge of post 
office before approval of bond, the bond 
may be so worded as to become ef- 
fective from date the acting postmaster 
actually assumes charge, notwithstand- 
ing bond of former postmaster con- 
tinues until that of new appointee has 
been approved 


CHECKS: 


Countersigning—Post Office Department— 
countersigning to be done by General 
Accounting Office instead of by Comp- 
troller, Bureau of Accounts, Post Office 
Department 

Indorsements: 

Forgeries: 

Sec. 308 (a), World War Adjusted Com- 
pensation Act, as amended, specifical- 
ly prohibits the withholding of any 
benefits from a beneficiary under the 
act for the purpose of reimbursing 
an indorser sustaining a loss on a 
check forged by such beneficiary--..- 

Where a Government check has been 
negotiated on a forged indorsement 
of the payee’s name and reclamation 
of the proceeds has been made, there 
no longer exists a debtor-creditor 
relationship between the forger and 
the United States 

Pension—decedents, estates of—effective 
date of repeal by act Mar. 20, 1933, of 
provisions of prior pension laws to effect 
that proceeds of a pension check would 
constitute assets of pensioner’s estate if 
death occurred on or after last date 
covered by check, was June 30, 1933 
Reclamation: 

Forged indorsements: 

Sec. 308 (a), World War Adjusted Com- 
pensation Act, as amended, specif- 
ically prohibits the withholding of 
any benefits from a beneficiary under 


Forged indorsements—C ontinued. 

the act for the purpose of reimbursing 
an indorser sustaining a loss on a 
check forged by such beneficiary... 

Where a Government check has been 
negotiated on a forged indorsement 
of the payee’s name and reclamation 
of the proceeds has been made, there 
no longer exists a debtor-creditor 
relationship between the forger and 
the United States 


CIVIL SERVICE: 
Schedule A positions are not limited to 


temporary appointments, and employees 
appointed to a permanent international 
commission, congress, or similar body 
without limit as to period for which 
appointed may receive leave with pay, 
but employees appointed to temporary 
commissions, irrespective of length of 
time employment may continue, are not 
entitled to leave with pay 


CIVIL WORKS ADMINISTRATION: 
Printing procured in the District of Colum- 


bia but not from or through the Public 
Printer is in contravention of law and 
payment therefor is not authorized. The 
authorization from the Joint Committee 
on Printing for field printing extends only 
to printing procured elsewhere than in 
the District of Columbia and for the ex- 
clusive use of the field service 


Salary rates of employees whose duties 


and responsibilities correspond to those 
of positions subject to the classification 
act, as amended, are required to be fixed 
pursuant to Executive Order No. 6440 
and are subject to 15 percent reduction. -- 


CLAIMS: 
Act Apr. 10, 1928, 45 Stat. 413: 


Damages to private property—Comp- 
troller General will not recommend to 
Congress the payment of claims for 
consequential damages to adjoining 
property based on alleged negligent 
operation of a landing field 

Injuries, personal—act is inapplicable to 
claims for damages resulting from per- 
sonal injuries caused by torts or negli- 
gence of Federal personnel 


Assignment—corporations—assignment of 


general property and assets, etc., of a 
parent corporation to a trustee for bene- 
fit of creditors does not affect the assets 
and property of a subsidiary corporation. 
Hence, the trustee or assignee has no 
valid claim for the proceeds of a Govern- 
ment check belonging to the subsidiary 
corporation when the latter is shown 
subsequently to have been dissolved 
because of forfeiture of its charter for 
nonpayment of the State franchise tax. -- 
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CLAIMS—Continued. 













State—Oregon and Washington—in re pay- 
ments to counties from special fund 
“* Oregon and California land-grant fund’’. 


CLASSIFICATION: 


Experts—Agricultural Adjustment Admin- 
istration—requirements of sec. 10 (a), 
act May 12, 1933, subjecting all officers 
and employees of the administration to 
provisions of the classification act may 
not be avoided merely by administrative 
designation of the appointees as ‘“‘ex- 
perts”’ 

Reallocations: 

Independent Offices Appropriation Act, 

1934: 

Any increase which results from action 
by the Civil Service Commission in 
placing or allocating the duties and 
responsibilities of an employee cur- 
rent as of June 30, 1932, in a higher 
grade carrying a higher rate of com 
pensation is prohibited 7 

If action by Personnel Classification 
Board since June 30, 1932, in reallo- 
cating position primarily on 
basis of duties and responsibilities 
of employee current as of that date, 
even though new or changed duties 
may have been assigned to the posi- 
tion since that date, sec. 6 of District 
of Columbia appropriation act, 1934, 
is applicable and employee's com- 
pensation must be reduced effective 
July 1, 1933, to rate received June 30, 
1932, less 15 percent ee 

Sec. 3 of act requiring reduction in 
compensation to rate received June 
30, 1932, is applicable to any officer 
or employee whose position as of 
that date has since been reallocated 
upward by Personnel Classification 
Board or Civil Service Commission. 


was 


Reduction in grade in which position 
properly allocated is not required 


Reorganization — personnel adjustments 
under sec. 19, Executive order of June 
10, 1933, involving initial salary rates 


upon reappointment or reemployment, 
are subject to restrictions and limitations 
of Economy Act prohibiting administra- 
tive promotions and filling of vacancies. . 
Special, fixed by Executive order: 
Employees paid from allotted emergency 
funds 
Any increase in compensation necessary 
to adjust initial salary rates pursuant 
to Executive Order No. 6440, Nov. 
18, 1923, which would either equal or 
exceed the amount of one salary step 
in the corresponding classification 
grade, would constitute an adminis- 
trative promotion and be prohibited 
Application of Executive order to emer- 
gency organizations and to regular 
establishments of the Federal and 
District of Columbia Governments 


INDEX 
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CLASSIFICATION 
Special, fixed by Executive order—Con. 


Continued. 


Employees paid from allotted emer- 
gency funds—Continued. 
Application of special classification rates 
of compensation prescribed by Execu- 
tive Order No. 6440, to personnel of 
regular establishments of the Govern- 
ment paid from allotted emergency 
funds—extent to which required _-_-.-- 
Classification of positions and the fixing 
of salary rates for personnel in emer- 
gency establishments of the Govern- 
ment, including the office of the Di- 
rector of Emergency Conservation 
Work, not made subject to the Clas- 
sification Act by statute, are required 
to be effected pursuant to Executive 
Order No. 6440, Nov. 18, 1933, ex- 
clusively - - 
Duties of emergency position to be 
same as those of regular position in 
same establishment which has been 


regularly classified—compensation— 
how to be fixed by head of establish- 
ment. cmphnane 


Emergency position whose duties are 
not to be the same as those of the 
regular position previously classified 
may be regularly classified in 
cordance with the Classification Act, 
as amended, or the compensation 
thereof may be fixed by the head of 
the department or establishment con- 
cerned in accordance with Executive 
order 


ac- 


Executive order of Nov. 18, 1933, is not 
applicable to laborers, mechanics, 
etc... a maim 

Fixing of date of Mar. 1, 1934, for com- 
pliance with Executive orders of Nov. 
18, 1933, and Jan. 10, 1934, related to 
employees already in the service, and 
did not authorize refund of deduction 
made from compensation of em- 
ployees appointed after Jan. 10, 1934, 
whose basic compensation was fixed 
at a rate appearing in Executive order 
of Nov. 18, 1933... 

In fixing classification salary rates pur- 
suant to Executive orders, there must 


not result a promotion within mean- 

ing of sec. 7, act Mar. 3, 1933. ‘ 

Rule that employees may be reinstated 
or reemployed within administrative 
discretion at not to exceed the salary 
rate previously received in the same 
classification grade may be applied 
between departments or offices both 
regular and emergency 

Transfers from regular roll to positions 
with same or similar duties on emer- 
gency roll, and from regular to emer- 
gency roll in higher grades; effect on 
any resulting increase in compensa- 

tion 
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CLASSIFICATION—Continued 
Special, fixed by Executive order—Con. 
Employees paid from allotted emer- 
gency funds—Continued. 

Where emergency positions were orig- 
inally administratively classified to 
an appropriate grade but the em- 
ployees were given a net salary rate 
representing the classification rate 
less 15 percent, in putting into effect 
Executive Order No. 6440, Nov. 18, 
1933, the employees may be given the 
classification rate less 10 percent not- 
withstanding there results an in- 
crease of as much as one step in the 
corresponding salary grade 


COAST GUARD: 
See Contracts; Mileage. 


CODES OF FAIR COMPETITION: 
See Contracts. 


Government employees not subject to_-... 


COMMISSIONERS, UNITED STATES: 
Fees—affidavits—unless he is also a notary 
public, a postmaster is not authorized to 
administer the oath to a United States 
commissioner, verifying the correctness 

of his fee account 


COMPENSATION: 
See Economy Act, amended; Forty-hour week. 
For joint-service pay act, see Pay. 
Additional—Engineer Corps employee— 
salary having been fixed by classification, 
there is no authority for the Department 
to contract to pay additional compensa- 
tion in the guise of traveling expenses not 
authorized by the laws and regulations 
governing reimbursement of traveling 
expenses while absent from headquarters 
in an official status 
Disability 


awards made by private acts 
of disability compensation for injuries 


incurred in line of duty in civilian em- 

ployment constitute ‘“pension"’ and are 

subject to percentage reduction under 

Economy Act, as amended 

Double: 

Civil Works Administration employee— 
receipt of salary from permanent or 
temporary position under Department 
of Labor and salary from temporary 
position under Civil. Works Adminis- 
tration, for same period of time, is pro- 
hibited if in excess of rate of $2,000 per 
annum 


Death compensation and disability 
tirement 


re- 
payment of death 
compensation to a widew on account of 
her husband under the terms of the 
Employees’ Compensation Act and dis- 
ability retirement annuity on her own 
account under the terms of the Civil 
Retirement Act for the same period of 
time is prohibited 


annuity 
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COMPENSATION— Continued. 
Double—Continued. 

Disability compensation and disability 
retirement annuity—former civilian 
employee who received a lump-sum 
award of disability compensation 
under the Employees’ Compensation 
Act is prohibited from receiving dis- 
ability retirement annuity under the 
Civil Retirement Act__...- 

Officers’ Reserve Corps: 

Where member on duty with Civilian 
Conservation Corps from position in 
Postal Service, if combined rates of 
pay in civilian position and the active 
duty pay and allowances as a reserve 
Army officer exceed $2,000 per annum 
payment of salary in civilian position 
is prohibited ‘it 

Where member on duty with Civilian 
Conservation Corps from position in 
Postal Service, if either the civilian 
salary or the active duty pay and al- 
lowances of rank in Army amounts to 
$2,500 per annum or more, election to 
perform active duty as Reserve officer 
would operate to sever connection 
with Postal Service, with right to res- 
toration as provided in act May 12, 
1917__. punets 

Postal Service employee: 
Where member of Officers’ Reserve 

Corps on duty with Civilian Conser- 
vation Corps from position in Postal 
Service, if combined rates of pay in 
civilian position and the active duty 
pay and allowances as a_ reserve 
Army officer exceed $2,000 per an- 
num, payment of salary in civilian 
position is prohibited 

Where member of Officers’ Reserve 
Corps on duty with Civilian Con- 
servation from position in 
Postal Service, if either the civilian 
salary or the active duty and 
allowances of rank in Army amounts 
to $2,500 per annum or more, election 
to perform active duty as Reserve 
officer would operate to sever connec 
tion with Postal Service, with right to 
restoration as provided in act May 12, 
1917 

Retired employees 
Former civilian employee who received 

a lump-sum award of disability com- 
pensation under the Employees’ 
Compensation Act is prohibited from 
receiving disability retirement annui 
ty under the Civil Retirement Act 

Payment of death compensation to a 
widow on account of her husband 
under the terms of the Employees’ 
Compensation Act 
retirement annuity on her own ac 
count under the terms of the Civil 
Retirement Act for the same period 
of time is prohibited 


Corps 


pay 


and disability 
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COMPENSATION — Continued. 
Double—Continued. 
Retired pay and civilian compensation: 


National Recovery Administration 


may employ retired enlisted per- 
sonnel, retired on enlisted service 
only, and they may receive their 
retired pay in addition to compensa- 
tion for civilian service 5 


Retired Army officer whose retired pay 


is in excess of the rate of $3,000 per 
annum, occupying a part time civilian 
position for which the annual rate of 
compensation on a full time basis also 
would be in excesss of $3,000, must 


Page | COMPENSATION—Continued. 
Percentage reductions—Continued. 
Change in rate—Continued. 

Employee who received an increase 
in compensation not the equivalent of 
one salary step by reason of classi- 
fication of his position, subject to a 
15-percent deduction, may receive 
from February 1, 1934, or the date of 
his classification if after that date and 
before Mar. 28, 1934, an increase 
equivalent to 5 percent of his basic 
classified salary, such being a statu- 
tory increase and not an administra- 
tive promotion. .....-- 


elect which form of payment he will Refunds: 
receive, and is not entitled to both Administrative office may prepare pay 
civilian compensation for days rolls for payment directly to employ- 
worked and retired pay for nonwork ees who may have been in a nonpay 
days in his civilian position__....___- status on Mar. 31, 1934, but who re- 
mained available for duty thereafter 
of one-third of the percentage deduc- 
tions made from their compensation 
for periods of service during February 
and March 1934 which pay rolls 
should be forwarded to the General 
Accounting Office for preaudit 
Employees of the Naval Establishment 
in the service Mar. 31, 1934, paid from 
allotted emergency funds, from whose 
compensation covering period Feb. 1 
to Mar. 31, 1934, inclusive, there was 
deducted and withheld 15 percent, 
are entitled to refund of % of the 
amount deducted and indicated on 
the rolls , minal , 
Five percent restoration of compensa- 
tion for periods subsequent to Feb. 1, 
1934, may not be granted to any 
employee whose gross compensation 
was not reduced 15 percent; employ- 
ees entitled to senile me 
Provisions of sec. 21 (a), act Mar. 28, 
1934, reducing from 15 to 10, effective 
Change in rate: Feb. 1, 1934, the percentage reduction 
Employee appointed at a net salary of from compensation, have no effect 
$1,800, without percentage reduction, on salaries of employees of emergency 
payable from N.R.A. funds and who agencies paid for February and 
was not entitled to any increase upon March 1934 from which the 15-per- 
his classification under the schedules cent reduction was not actually made 
prescribed by Executive order as and indicated on the rolls 
such increase would have equaled or United States Employment Service 
exceeded one salary step, does not not an “‘emergency agency"’ for which 
become entitled to any additional classification of salary rates has been re- 
compensation by the reduction by quired by Executive order, and there is 
the act of Mar. 28, 1934, of the percent- no basic salary for the employees of said 
age be deducted from the compensa- service from which it is necessary to 
tion of other classified employees : make 5 percent reduction effective July 
Employee classified after Mar. 28, 1, 1934 ee 
1934, may be granted an increase by Promotions: 
reason of such classification only if the Act Mar. 28, 1934 
increase less 10-percent deduction Average provision—promotion during 
does not equal or exceed one salary fiscal year 1935 of an officer or em- 
step and will not be entitled to any ployee occupying the only office or 
further increase in compensation prior position in a grade prescribed by the 
to July 1, 1934__.. classification act, from savings on an 


Pay rolls: 

Percentage reductions—refunds—admin- 
istrative office may prepare pay rolls 
for payment directly to employees who 
may have been in a nonpay status on 
Mar. 31, 1934, but who remained 
available for duty thereafter, of one- 
third of the percentage deductions made 
from their compensation for periods of 
service during February and March 
1934, which pay rolls should be for- 
warded to the General Accounting 
Office for preaudit..............--..--- 

Public Health Service—pay rolls should 
show the date of appointment, the date 
of entrance upon duty, and the date of 
oath of office of employees in the classi- 
fied service, or the field service to which 
the provisions of the Classification Act 
have been extended, who were ap- 
pointed to new or additional positions 
or vacant positions.............- 

Percentage reductions: 
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COMPENSATION—Continued. 
Promotions—Continued. 
Act of Mar. 28, 1934—Continued. 
annua! basis, is subject to the average 
provision and limited to a rate not in 
excess of the mathematical average of 
the grade 

In determining to what extent promo- 
tions from savings under the economy 
acts may be made during fiscal year 
1935, the availability is to be consid- 
ered on an annual basis, i.e., promo- 
tions are not authorized to such an 
extent that the entire commitments 
at any one time would, when con- 
sidered on an annual basis, exceed the 
total amount appropriated or appor- 
tioned for the particular service for 
the entire fiscal year 

Periodic increases in compensation of 
Alaska Railroad employees during 
fiscal year 1935, pursuant to adminis- 
trative practice; savings necessary to 
justify 

Promotion of Alaska Railroad employee 
from $2,600 to $3,200 effective July 1, 
1934, or thereafter during fiscal year 
1935; conditions precedent to 

Proviso to sec. 10 (b) added to act Mar. 
20, 1933, by sec. 24, act Mar. 28, 1934, 
48 Stat. 523, permitting adjustments 
of allowances for quarters, etc., is ap- 
plicable only to fiscal year 1935 

Savings from any source during fiscal 
year 1935 may be used for promotions 
during fiscal year 1935 on an annual 
basis subject to the conditions set 
forth in 13 Comp. Gen. 419 

Sec. 23 of act, establishing 40-hour week 
for certain classes of employees of 
navy yards and naval stations, in- 
cluding apprentices, and providing 
that the basis for adjustment of com- 
pensation rates on a 40-hour week is 
the wage schedule in effect June 1, 
1932, does not authorize or require 
advancement from one salary rate to 
another, or from one salary class to 
another, within such schedule of 
wages pursuant to an administrative 
practice in force June 1, 1932, in con- 
travention of existing statutory pro- 
hibition against administrative pro- 
motions 

Administrative: 

Cotton pool employees—filling of new 
positions in the pool, which carry 
substantial increases over the com- 
pensation previously received as em- 
ployees of the Agricultural Adjust- 
ment Administration, must be au- 
thorized by the President.... . 

Court of Appeals, D.C.—advancement 
of assistant clerk of court from posi- 
tion in one grade to a position in a 
higher grade with a higher rate of 
compensation, not requiring Presi- 
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COMPENSATION—Continued. 
Promotions—Continued. 
Administrative—Continued. 

dential approval, is not prohibited 

as an administrative promotion, but 

during current fiscal year an advance- 

ment to a rate above the minimum of 

the higher grade would be prohibited. 
Automatic: 

Customs Service—in view of act June 
27, 1934, 48 State. 1265, employees of 
the Customs Service whose salary 
rates are subject to act May 29, 1928, 
45 Stat. 955, may be credited with 
services performed during fiscal years 
1933 and 1934 in determining both the 
amount and effective date of auto- 
matic increases on and after July 1, 
1934, and during fiscal year 1935 

Foreign Service: 

No service rendered during fisca} 
years 1933 and 1934 may be included 
in computing the ‘continuous 
period of nine months or more” to 
determine whether automatic in- 
crease in compensation is author- 
ized on July 1, 1934, but only service 
rendered prior to July 1, 1932, in 
the same class in which serving on 
July 1, 1934 

Officer who, for a continuous period of 
nine months or more prior to July 
1, 1932, was in the same class in 
which he will be serving on July 1, 
1934, will be entitled to the one in- 
crement only of $100 or $200 as the 
case may be, payable as from first 
day of fiscal year 1935, and not to 
either of the two increments which 
would have been payable on the 
first days of fiscal years 1933 and 
1934, had it not been for sec. 201 of 
Economy Act 

Postal Service—no service rendered dur- 
ing fiscal years 1933 and 1934 may be 
included in computing longevity to 
determine either the amount or the 
effective date of an automatic increase 
in compensation during fiscal year 
1935, but only periods of service prior 
to July 1, 1932, and on and after 
July 1, 1984_- ; 

Rates, special, fixed by Executive order: 
Employees paid from allotted emergency 
funds: 

Any increase in compensation necessary 
to adjust initial salary rates pursuant 
to Executive Order No. 6440, Nov. 18, 
1933, which would either equal or ex- 
ceed the amount of one salary step in 
the corresponding classification grade, 
would constitute an administrative 
promotion and be prohibited _ - 

Application of Executive order to emer- 
gency organizations and to regular 
establishments of the Federal and 
District of Columbia Governments 
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COMPENSATION—Continued. 
Rates, special, fixed by Executive order— 

Continued. 

Employees paid from allotted emergency 
funds—Continued. 

Application of special classification 
rates of compensation prescribed by 
Executive Order No. 6440, to person- 
ne] of regular establishments of the 
Government paid from allotted emer- 
gency funds—extent to which re- 
quired wens 

“lassification of positions and the fixing 
of salary rates for personnel in emer- 
gency establishments of the Govern- 
ment, including the office of the Di- 
rector of Emergency Conservation 
Work, not made subject to the classi- 
fication act by statute, are required 
to be effected pursuant to Executive 
Order No. 6440, Nov. 18, 1933, exclu- 
sively 

Duties of emergency position to »bes same 
as those of regular position in same 
establishment which has been regu- 
larly classified—compensation—how 
to be fixed by head of establishment. 

Emergency position whose duties are 
not to be the same as those of the regu- 
lar position previously classified may 
be regularly classified in accordance 
with the classification act,as amended, 
or the compensation thereof may be 
fixed by the head of the department 
or establishment concerned in accord- 
ance with Executive order.-__- . 

Executive order of Nov. 18, 1933, is not 
applicable to laborers, mechanics, etc. 

Fixing of date of Mar. 1, 1934, for com- 
pliance with Executive orders of Nov. 
18, 1933, and Jan. 10, 1934, related to 
employees already in the service, and 
did not authorize refund of percentage 
reduction made from compensation of 
employees appointed after Jan. 10, 
1934, whose basic compensation was 
fixed at a rate appearing in Executive 
oe eS 

In fixing classification salary rates pur- 
suant to Executive orders, there must 
not result a promotion within mean- 
ing of sec. 7, act Mar. 3, 1933 _- 

Rule that employees may be reinstated 
or reemployed within administrative 
discretion at not to exceed the salary 
rate previously received in the same 
classification grade may be applied 
between departments or offices both 
regular and emergency - Xe 

Transfers from regular roll to positions 
with same or similar duties on emer- 
gency roll, and from regular to emer- 
gency roll in higher grades; effect on 
any resulting increase in compensa- 
tion 
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Page | COMPENSATION —Continued. * 
Rates, special, fixed by Executive order— 

Continued. 

Employees paid from allotted emergency 
funds—Continued. 

Where emergency positions were origin- 
ally adminstratively classified to an 
appropriate grade but the employees 
were given a net salary rate represent- 
ing the classification rate less 15 per- 
cent, in putting into effect Executive 
Order No. 6440, Nov. 18, 1933, the 
employees may be given the classi- 
fication rate less 10 percent notwith- 
standing there results an increase of 
as much as one step in the correspond- 
ing salary grade hens 

Reinstatements—rules applic: able to, govern 
reemployment of a beneficiary under 
employees’ compensation act - ne 

Resignation—where accepted to ‘take effect 
on a future date, but before arrival of such 
date employee requested postponement, 
which was granted, he is entitled to com- 
pensation for services rendered until final 
effective date of resignation 


COMPENSATORY TIME: 
See Time. 


CONTRACTORS: 
Qualifications—dredging—fact that a cor- 
poration with sufficient financial resources 
and with experienced personnel may not 
have performed a contract for the Govern- 
ment constitutes 
its low bid ‘ 
Selection by lot for awarding 
contract where there is more than one low 


222 


no basis for rejection of 
procedure 
bid in same amount and 


there is no choice 
as to quality among 


CONTRACTS: 
Agriculture Department 
Agricultural Adjust Administra- 
tion — stenographic reporting — under 
contract fixing one price per page for 
extra copies furnished the Secretary of 

Agriculture and a greater price for copies 

furnished the public, copies for the Na- 

tional Recovery Administration must 
be furnished at the contract rate for 
copies otherwise furnished the Secretary 
of Agriculture 

‘odes of fair compeitition: 

Compliance with, by members of trade 
or industry is presumed where there 
is no proof of any violation thereof by 
such members 

Where bidder furnishes required ce’ ertifi- 
cate as to compliance, the bid is not 
for rejection solely because of belief or 
assumption that the price submitted 
is in violation of a code 

Where bidder qualifies his bid with 
respect to compliance with applicable 


the several offerings 


ment 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. Page 
Agriculture Department—Continued. Codes of fair competition—Continued. 
Codes of fair competition—Continued. Bids—mistake—Continued. 


codes, the bid is not responsive to the 
advertised specifications and is not 
Sat CORSREIIRNIIR.. 0ine dcsteesecsncces 

Where codes contain price-fixing rules 
or schedules the latter are not appli- 
cable to sales to the Government ---- 

Where contract for furnishing automo- 
biles or trucks is awarded to a mem- 
ber of the motor vehicle retailing 
trade, not only the code for such trade 
but also the code for the automobile 
manufacturing industry is for con- 
sideration in determining whether the 
terms of the contract are properly 
complied with 

Forest Service—codes of fair competi- 
tion—where Executive order provides 
that all contracts shall contain stipula- 
tion that contractor shall observe re- 
quirements of applicable code or re- 
employment agreement, no Govern- 
ment purchasing officer has authority 
to require that contractor shall have 
signed such code or agreement 

Architect of the Capitol—architects’ fees— 
under a contract for architectural services 
in connection with the construction of 
public buildings which provides for a per- 
centage compensation based on the cost 
of the buildings and their equipment, no 
part of the cost of beautifying and/or im- 
proving the grounds appurtenant to such 
buildings may be included in computing 
the amount of the architects’ fees 
Authority—State officers—when author- 
ized to contract on behalf of the United 

NORE dec cttnis toditacincciincéngutatiiie 

Awards by lot—no objection to, where there 
is more than one low bid insame amount 
and there is no choice as to quality 
among the several offerings 

Codes of fair competition: 

Advertising—code for petroleum indus- 

try and Executive order of Aug. 10, 

1933, do not constitute any modifica- 

tion of requirements of sec. 3709, R.S..-- 

Bids, conditional: 

Stipulations by bidders not contained 
in the advertised specifications 
require that their bids be disregarded_ 

Where a bidder qualifies his bid with re- 
spect to compliance with applicable 
codes, the bid is not responsive to the 
advertised specifications and is not 
for consideration 

Bids—mistake: 

After opening of bids, low bidder may 
not be permitted to withdraw its bid 
on the basis that the bid would violate 
the code of its industry 

No legal basis for third parties to give 
notice to either the Government or its 
contractors that a Government con- 
tract must be canceled because prices 
are below the code prices, or other- 


wise. A Government contractor 
may not be relieved of liability under 
its contract on the ground that the 
accepted bid price is below code 
prices 


Bids—rejection—low bid of otherwise 


responsible bidder may not be rejected 
because he had not filed on or before 
date bids were opened his signed copy 
of the President’s reemployment agree- 
ment, when records show such copy was 
filed shortly after bids were opened and 
before any action was taken thereon 
and when investigation showed bidder 
was paying above the wage scale and 
otherwise conforming to the reemploy- 
ment agreement 


Certificates: 


Under Executive Order No. 6646, Mar. 
14, 1934, bidders must sign a certifi- 
cate that they have complied and will 
continuetocomply withtheapplicable 
approved code of fair competition 
for their trade or industry or, if no 
code, then with the President’s reem- 
ployment agreement, and in event 
a bidis accepted, the contractor must 
stipulate to continue to comply there- 


Where furnished, a bid is not for rejec- 
tion because of the belief or assump- 
tion that the price quoted is in viola- 
tion of any code 


Compliance: 


Contracts may contain suitable pro- 
visions relative to compliance with 
applicable codes in the performance 
thereof and to the action to be taken 
in event of noncompliance, but appli- 
cable appropriation would not be avail- 
able for payments under a contract 
awarded to other than the lowest 
responsible bidder, because of any 
assumption or administrative deter- 
mination that the price quoted by 
the low bidder was so low that the 
bidder violated a code in submitting 
a inten 

Executive Order No. 6646, Mar. 14, 
1934, is not applicable to the sale of 
surplus, obsolete, ete., material_._...- 

If situation has so changed since date of 
opening of bids that any of the bidders 
may feel that a contract awarded on 
basis of its bid as submitted would 
involve a violation of any provision of 
the applicable code, such bid may 
be withdrawn, or all bids may be 
rejected and the Government’s needs 
read vertised 

Members of trade or industry are pre- 
sumed to be complying with appli- 
cable code where there is no proof of 
any violation thereof 
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Compliance—Continued. 

Mere fact that a member of a trade or 
industry has not pledged compliance 
with the applicable code would not 
preclude awarding acontract thereto, 
if the lowest bidder and otherwise 
acceptable; but contract provisions 
requiring compliance are proper 

Where bidder qualifies his bid with 
respect to compliance with applicable 
codes, the bid is not responsive to the 
advertised specifications and is not 
for consideration 

Where contract for furnishing automo- 
biles or trucks isawarded toa member 
of the motor vehicle retailing trade, 
not only the code for such trade but 
also the code for the automobile 
manufacturing industry is for con- 
sideration in determining whether 
the terms of the contract are properly 
complied with 

Where Executive order provides that 
all contracts shall contain stipulation 
that contractor shall observe require- 
ments ofapplicable code or reemploy- 
ment agreement, no Government 
purchasing officer has authority to 
require that contractor shall have 
signed such code or agreement 

Whether bidder in submitting its bid 
violated some code and therefore 
became subject to the prescribed fine 
is for judicial determination and not 
for consideration by the purchasing 
or contracting officer in awarding 
contract 

Whether there has been compliance 
with the codes or President's reem- 
ployment agreement is for determina- 
tion of the Administrator for Indus- 
trial Recovery, or such agencies as he 
shall desginate 

Monopolies—where the street car com- 
panies which have a monopoly for the 
rendition of services are not signers of 
an applicable code or the President’s 
reemployment agreement, such fact 
need not preclude the United States 
from purchasing street car tokens re- 
quired in the public service 

Prices: 

Award must be made to lowest re- 
sponsible bidder, and code conditions 
as to price are not controlling on the 
United States 

Price fixing rules or schedules contained 
in codes are not applicable to sales 
to the Government 

Requirements that contract terms be 
definite and certain may not be 
defeated by inclusion of indefinite 
and uncertain changes in contract 
price based on conditions subsequent 
which may or may not occur. _._...-. 


Specifications: 
General requirements as to compliance 
EE nininivenchuntuinciitnen weenie 
Milk purchases in Chicago milk-shed 
area; procedure in event contractor 
violates license and milk-shed agree- 


Requirements that contract terms be 
definite and certain may not be de- 
feated by inclusion of indefinite and 
uncertain changes in contract price 
based on conditions subsequent which 
may or may not occur.._......-- males 

Where Executive order provides that all 
contracts shall contain stipulation 
that contractor shall observe require- 
ments of applicable code or reemploy- 
ment agreement, no Government 
purchasing officer has authority to 
require that contractor shall have 
signed such code or agreement-_-_-__-- 


Commerce Department: 


Census Bureau—typewriter rental—con- 
tract negotiated and signed by employee 
both for himself as contractor and for 
the United States as contracting officer 
is in contravention of sec. 41 of the 
Federal Criminal Code 

Codes of fair competition: 

Mere fact that a member of a trade or 
industry has not pledged compliance 
with the applicable code would not 
preclude awarding a contract thereto, 
if the lowest bidder and otherwise 
acceptable; but contract provisions 
requiring compliance are proper 

Where a bidder qualifies his bid with 
respect to compliance with applicable 
codes, the bid is not responsive to the 
advertised specifications and is not 
for consideration 

Lighthouses, Bureau of—codes of fair 
competition—no legal basis for third 
parties to give notice to either the 
Government or its contractors that a 
Government contract must be canceled 
because prices are below the code prices, 
or otherwise. A Government contrac- 
tor may not be relieved of its liability 
under its contract on the ground that 
the accepted bid price is below code 


Specifications—patents—bidders may be 
required to show legal right to use 
patents involved in manufacture of 
supplies for the Government, or the 
Government may directly obtain such 
right for its own use or use through its 
contractors, but where matter of in- 
fringement is in doubt, the contract 
should include a patent infringement 
indemnity clause 


Damages, liquidated: 


Computation—fact that a disbursing 
officer may be unable to recover an ad- 
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Damages, liquidated—Continued. 

mitted erroneous payment, due to com- 

putation of liquidated damages on a 

working day instead of a calendar day 

basis as provided in contract, is no justi- 
fication or authority for crediting the 
amount in his accounts 

Delays: 

Functions of administrative officers are 
limited to a determination and report 
of facts to the extent and causes of the 
delays, and the question of law as to 
whether under such facts the con- 
tractor should be charged with dam- 
ages for delays is for determination by 
the General Accounting Office and the 
courts 

Where contract provides for specified 
damages on a percentage basis of the 
bid price for each calendar day of de- 
lay, and makes no provision for ex- 
cusing contractor for delays for any 
causes, liquidated damages accrue for 
each day of delay in performance not 
caused by acts of God, by the law, or 
by the Government 

Government Printing Office—codes of fair 
competition—low bid may not be rejected 
because bidder is not a member of the 
Bin sctacctiaindensdiiewks daxdlioneat 


Increased costs: 


National Industrial Recovery Act—ap- 
propriated moneys not chargeable with 
increased costs due to operations of act - 

Suspension of work—where contractor 
elected to begin construction work in 
anticipation of approval of the contract 
and prior to notice to proceed, it must 
bear any expenses incurred incident to 
a subsequent suspension order issued 
before notice to proceed had been given- 

Taxes, processing: 

Contractor who was not the processor 
and did not pay the tax to the United 
States is not entitled to payment in 
excess of contract price of an amount 
equal to the tax paid by contractor’s 


Payment not authorized from appro- 
priations made prior to act May 12, 
1933, under contract entered into 
prior to that date which did not con- 
tain a provision therefor 

When Government liable, and when 
not liable, for 

Interior Department: 

Indian Service—taxes, processing—when 
Government liable, and when not 
liable, for 

Specifications—automobile—where invi- 
tation for bids called for a light-weight 
sedan, the lowest bidder offering such 
a car otherwise meeting the specifica- 
tions may not have its bid rejected and 
an award made to a higher bidder be- 
cause a heavier car is desired 
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Justice Department: 

Increases costs: 

National Industrial Recovery Act—ap- 
propriated moneys not chargeable 
with increased costs due to operations 
CD an sthncohbidnieitictilanidinniece 

Taxes, processing—not payable from 
appropriations made prior to act May 
12, 1933, under contract entered into 
prior to that date which did not con- 
tain a provision therefor 

Mistakes: 

Bids: 

Relief denied—contractor may not be 
relieved of liability under its contract 
on the ground that the accepted bid 
price is below code prices 

Withdrawal not authorized after open- 
ing of bids, on the basis that the bid 
would violate the code of the industry. 

Navy Department—specifications—legal 
effect of specifications and of bids sub- 
mitted thereon, going to the availability 
of appropriations involved for payment, 
are questions of law for determination 
of the General Accounting Office and not 
by administrative officers drawing the 
specifications or in charge of the perform- 
ance ofthecontract. Protests by bidders, 
when submitted to the administrative 
officers, are for transmission with reports 
and recommendations to the accounting 
officers for decision 

Post Office Department—codes of fair com- 

petition—under Executive Order No. 
6646, Mar. 14, 1934, bidders must sign a 
certificate that they have complied and 
will continue to comply with the appli- 
cable approved code or fair competition for 
their trade or industry or, if no code, then 
with the President’s reemployment agree- 
ment, and in event a bid is accepted, the 
contractor must stipulate to continue to 
comply therewith 

Specifications: 

Affidavits—agreement to pay for services 
in securing orders from the Government 
for motor trucks being against public 
policy, an administrative requirement 
from all bidders for an affidavit that 
no such agreement was entered into is 
an enforceable condition of the specifica- 
tions and any bid may be rejected for 
failure to furnish the affidavit 

Automobile—where invitation for bids 
called for a light-weight sedan, the 
lowest bidder offering such a car other- 
wise meeting the specifications may 
not have its bid rejected and an award 
made to a higher bidder because a 
heavier car is desired 

Codes of fair competition: 

Milk purchases in Chicago milk-shed 
area; procedure in event contractor 
violates license and milk-shed agree- 
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Where Executive order provides that 
all contracts shall contain stipulation 
that contractor shall observe require- 
ments of applicable code or reem- 
ployment agreement, no Government 
purchasing officer has authority to 
require that contractor shall have 

signed such code or agreement 
Interpretation—milling machines—legal 
effect of specifications and of bids sub- 
mitted thereon going to the availability 
of appropriations involved for payment 
are questions of law for determination 
of the General Accounting Office and 
not by administrative officers drawing 
the specifications or in charge of the 
performance of the contract. Protests 


by bidders, when submitted to the 
administrative officers, are for trans- 
mission with reports and recommenda- 
tions to the accounting officers for deci- 


Motor vehicles—method of distribution 
and/or places of delivery are factors 
properly for inclusion in specifications 
RG itcnticotapens faddbvbetdiinmt 

Patents—bidders may be required to 
show legal right to use patents involved 
in manufacture of supplies for the 
Government, or the Government may 
directly obtain such right for its own 
use or use through its contractors, but 
where matter of infringement is in 
doubt, the contract should include a 
patent infringement indemnity clause_. 

Restrictive—trucks—requirements of sec. 
3709, R.S., not satisfied by specifications 
containing either such restrictive pro- 
visions or such detail regarding me- 
chanical construction, etc., as to exclude 
from bidding and consideration all but 
the particular vehicle desired or all but 
the favored few agonal: 

State Department—codes of fair competi- 
tion—where the street car companies 
which have a monopoly for the rendition 
of services are not signers of an applicable 
code or the President’s reemployment 
agreement, such fact need not preclude 
the United States from purchasing street 
car tokens required in the public service 

Subject matter: 

Architectural services—under a contract 
for architectural services in connection 
with the construction of public build- 
ings which provides for a percentage 
compensation based on the cost of the 
buildings and their equipment, no part 
of the cost of beautifying and/or improv- 
ing the grounds appurtenant to such 
buildings may be included in comput- 
ing the amount of the architects’ fees_ - 
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CONTRACTS— Continued. 
Subject matter—Continued. 
Automobiles: 

Members of trade or industry are pre- 
sumed to be complying with appli- 
cable code of fair competition where 
there is no proof of any violation 
PR sasniens ‘ sainal 

Mere fact that a member of a trade or 
industry has not pledged compliance 
with the applicable code woul’ not 
preclude awarding a contract thereto, 
if the lowest bidder and otherwise ac- 
ceptable; but contract provisions re- 
quiring compliance are proper -___-_.. 

Nothing in National Industrial Recov- 
ery Act specifically authorizing pur- 
chase, maintenance, or operation of 
passenger-carrying vehicles. .......-. 

Where codes contain price-fixing rules 
or schedules the latter are not appli- 
cable to sales to the Government --- 

Where contract is awarded to a member 
of the motor vehicle retailing trade, 
not only the code for such trade but 
also the code for the automobile manu- 
facturing industry is for consideration 
in determining whether the terms of 
the contract are properly complied 
with pipadedilnbiahenseed 

Where invitation for bids called for a 
light-weight sedan, the lowest bidder 
offering such a car otherwise meeting 
the specifications may not have its 
bid rejected and an award made to a 
higher bidder because a heavier car is 
desired 

Bacon—when Government liable, and 
when not liable, for processing tax . 
Bleaching and shrinking duck—increased 
costs due to operation of National Indus- 
trial Recovery Act are not payable 
from appropriated moneys............- 
Building construction—low bid of other- 
wise responsible bidder may not be 
rejected because he had not filed on or 
before date bids were opened his signed 
copy of the President's reemployment 
agreement, when records show such 
copy was filed shortly after bids were 
opened and before any action was 
taken thereon and when investigation 
showed bidder was paying above the 
wage scale and otherwise conforming 
to the reemployment agreement__ 
Cystoscopes—after opening of bids, low 
bidder may not withdraw its bid on the 
basis that the bid would violate the 

CD GEN IING hin ovinn wo ttt eneinice 

Dredging—fact that a corporation with 
sufficient financial resources and with 
experienced personnel may not have 
performed a contract for the Govern- 
ment constitutes no basis for rejection 
of its low bid__._._._- 





INDEX DIGEST 


CONTRACTS— Continued. Page | CONTRACTS— Continued. 
Subject matter—Continued. Subject matter—Continued. 


Egg noodles—contractor who was not the 
processor and did not pay the processing 
tax to the United States is not entitled 
to payment in excess of contract price of 
an amount equal to the tax paid by 
contractor’s vendor. . i 

Flour—processing tax not payable from 
appropriations made prior to act May 
12, 1933, under contract entered into 
prior to that date which did not con- 
tain a provision therefor 

Gasoline: 

No legal basis for third parties to give 
notice to either the Government or its 
contractors that a Government con- 
tract must be canceled because prices 
are below the code prices, or other- 
wise. A Government contractor may 
not be relieved of its liability under 
its contract on the ground that the 
accepted bid price is below code 
prices _ - abe 

Stipulations by bidders not contained 
in the advertised specifications require 
that their bids be disregarded _- 

Inder Executive Order No. 6646, Mar. 
14, 1934, bidders must sign a certificate 
that they have complied and will 
continue to comply with the appli- 
cable approved code of fair competi- 
tion for their trade or industry or, if 
no code, then with the President's 
reemployment agreement, and in 
event a bid is accepted, the contractor 
must stipulate to continue to comply 
therewith. Whether there has been 
compliance with the code or reem- 
ployment agreement is for determina- 
tion of the Administrator for Indus- 
trial Recovery, or such agencies as he 
ee Gh oc cncccctkasectvese 

Ham—when Government liable, and 
when not liable, for processing tax 

Machines, milling—legal effect of speci- 
fications and of bids submitted thereon, 
going to the availability of appropria- 
tions involved for payment, are ques- 
tions of law for determination of the 
General Accounting Office and not by 
administrative officers drawing the 
specifications or in charge of the per- 
formance of the contract. Protests by 
bidders, when submitted to the adminis- 
trative officers, are for transmission with 
reports and recommendations to the 
accounting officers for decision _- 

Milk—purchases in Chicago milk-shed 
area; procedure in event contractor vio- 
lates license and milk-shed agreement - - 

Plan guides—functions of administrative 
officers are limited to a determination 
and report of facts to the extent and 
causes of the delays, and the question of 
law as to whether under such facts the 
contractor should be charged with dam- 





ages for delays is for determination by 

the General Accounting Office and the 

courts. . 

Radio crystal control units—bidders may 
be required to show legal right to use 
patents involved in manufacture of 
supplies for the Government, or the 
Government may directly obtain such 
right for its own use or use through its 
contractors, but where matter of in- 
fringement is in doubt, the contract 
should include a patent infringement 
indemnity clause 

Rags, cotton wiping—low bid may not be 
rejected because bidder is not a mem- 
er OE i FE as ccnreicebtcn secs 

Soapstone: 

Fact that a particular material has been 
used for 40 years and proved satis- 
factory is no justification for the con- 
tinued purchase thereof to the exclu- 
sion of all others of similar or equal 
quality, nor is the personal preference 
of administrative employees sufficient 
to authorize specifying a particular 
material to the exclusion of others that 
would serve the purpose 

Naming of a particular make of article 
in the advertisement for proposals 
should be followed by the qualifying 
phrase “‘or equal’. 

Stenographic reporting: 

Under contract fixing one price per 
page for extra copies furnished the 
Secretary of Agriculture and a greater 
price for copies furnished the public, 
copies for the National Recovery 
Administration must be furnished 
at the contract rate for copies other- 
wise furnished the Secretary of 
Agriculture . 

What a reporter is required to furnish 
in addition to his services is for consid- 
eration in determining whether the 
arrangement in a given case consti- 
tuted an employment or a contract... 

Subsistence supplies: 

When Government liable, and when not 
liable, for processing tax 

Where Executive order provides ‘that 
all contracts shall contain stipulation 
that contractor shall observe require- 
ments of applicable code or reemploy- 
ment agreement, no Government 
purchasing officer has authority to 
require that contractor shall have 
signed such code or agreement... -- 

Tokens, street car—where the street car 
companies which have a monopoly for 
the rendition of services are not signers 
of the President’s reemployment agree- 
ment or an applicable code of fair com- 
petition, such fact need not preclude the 
United States from purchasing street 
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Subject matter—Continued. Treasury Department: 
car tokens required in the public serv- Coast Guard: 
lsiestdeta nuntievterlibasecccatédeceree 120 Bids, conditional—stipulations by bid- 
Trucks: ders not contained in the advertised 
Agreement to pay for services in secur- specifications require that their bids 
ing orders from the Government for be disregarded jhe naming 
motor trucks being against public Damages, liquidated—where contract 
policy, an administrative require- provides for specified liquidated dam- 
ment from all bidders for an affidavit ages on a percentage basis of the bid 
that no such agreement was entered price for each calendar day of delay, 
into is an enforceable condition of the and makes no provision for excusing 
specifications and any bid may be contractor for delays for any cause, 
rejected for failure to furnish the liquidated damages accrue for each 
ep bitiinanintielondastinn ds = day of delay in performance not 
Method of distribution and/or places o caused by acts of God, by the law, or 
delivery are factors properly for inclu- by the Government.-...............- 
sion in specifications for bids 284 Codes of fair competition—low bid of 
Requirements of sec. 3709, R.S., not otherwise responsible bidder may not 
satisfied by specifications containing be rejected because he had not filed on 
either such restrictive provisions or | or before date bids were opened his 
such detail regarding mechanical con- signed copy of the President's reemploy- 
struction, etc., as to exclude from bid- ment agreement, when records show 
ding and consideration all but the such copy was filed shortly after bids 
particular vehicle desired or all but were opened and before any action was 
Sinn Geeta Ba oo knccnccscceccss . 284 taken thereon and when investigation 
Where bidder qualifies his bid with re- showed bidder was paying above the 
spect to compliance with applicable wage scale and otherwise conforming 
codes of fair competition, either by to the reemployment agreement ---- 
himself or by persons from whom he Damages, liquidated—functions of ad- 
may procure articles, materials, or ministrative officers are limited to a de- 
supplies to be used in the production termination and report of facts to the 
of the article bid upon, the bid is not extent and causes of the delays, and the 
responsive to the advertised specifi- question of law as to whether under 
cations and is not for consideration. 359, 364 such facts the contractor should be 
Where there has been delay until the charged with damages for delays is for 
period stipulated for acceptance of determination by the General Account- 
bids has expired and the low bidders ing Office and the courts jaleciine 
have refused to extend such accept- Specifications—particular make of article; 
ance period, appropriations may not naming of, in advertisement for pro- 
be charged with the amount of higher posals should be followed by the qual- 
bids for delivery of the equipment 284 ifying phrase “‘or equal’’.............-. 
Typewriters—contract for rental of type- Veterans’ Administration: 
writers for Government use, negotiated Increased costs—taxes, processing—con- 
and signed by employee both for him- tractor who was not the processor and 
self individually and the United States did not pay the tax to the United States 
as contracting officer, is in contraven- is not entitled to payment in excess of 
tion of sec. 41 of the Federal Criminal contract price of an amount equal to the 
Code. sivshkeoserinen a 281 tax paid by contractor’s vendor~..._-- 
Wharf—where contractor elected to begin Specifications—codes of fair competi- 
construction work in anticipation of ap- tion—milk purchases in Chicago milk- 
proval of the contract and prior to notice shed area; procedure in event con- 
to proceed, it must bear any expenses tractor violates license and milk-shed 
meurred incident to a subsequent sus- agreement 
pension order issued before notice to War Department: 
proceed had been given.............. 409 Bids—rejection—fact that a corporation 
Termination—gasoline—no lega) basis for with sufficient financial resources and 
third parties to give notice to either the with experienced personnel may not 
Government or its contractors that a have performed a contract for the Gov- 
Government contract must be canceled ernment constitutes no basis for rejec- 
because prices are below the code prices, tion of its low bid... — 
or otherwise. A Government contractor Bids—withdrawal—after opening of bids, 
may not be relieved of its liability under low bidder may not withdraw its bid on 
its contract on the ground that the accept- the basis that the bid would violate the 
ed bid price is below code prices....- 366 code of its industry...............-- 
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War Department—Continued. 

Increased costs—suspension of work— 
where contractor elected to begin con- 
struction work in anticipation of ap- 
proval of the contract and prior to notice 
to proceed, it must bear any expenses 
incurred incident to a subsequent sus- 
pension order issued before notice to 
proceed had been given 

Specifications: 

Motor vehicles—method of distribu- 
tion and/or places of delivery are fac- 
tors properly for inclusion in specifica- 
tions for bids... _-. ibdinkestavetee 

Trucks: 

Agreement to pay for services in 
securing orders from the Govern- 
ment for motor trucks being against 
public policy, an administrative 

* requirement from all bidders for an 
affidavit that no such agreement 
was entered into is an enforceable 
condition of the specifications and 
any bid may be rejected for failure 
to furnish the affidavit............- 

Requirements of sec. 3709, R.S., not 
satisfied by specifications contain- 
ing either such restrictive provi- 
sions or such detail regarding me- 
chanical construction, etc., as to ex- 
clude from bidding and considera- 
tion all but the particular vehicle 
desired or all but the favored few --. 

CONFERENCES: 

Employees—leaves of absence—schedule A 
positions are not limited to temporary 
appointments, and employees appointed 
to a permanent international commission, 
congress, or similar body without limit as 
to period for which appointed may receive 
leave with pay, but employees appointed 
to temporary commissions, irrespective of 
length of time employment may continue, 
are not entitled to leave with pay 

CORPORATIONS: 

Dissolved: 

Assets: 

Assignment of general property and 
assets, etc., of a parent corporation to 
a trustee for benefit of creditors does 
not affect the assets and property of a 
subsidiary corporation. Hence, the 
trustee or assignee has no valid claim 
for the proceeds of a Government 
check belonging to the subsidiary cor- 
poration when the latter is shown 
subsequently to have been dissolved 
because of forfeiture of its charter for 
nonpayment of the State franchise 
tax Lis sae sidekaed 

Parent corporation owning all stock of a 
subsidiary corporation is entitled 
upon dissolution of the subsidiary 
corporation to only so much of the 
property thereof as is not liable for the 
debts of the corporation 
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COURTS; 
Clerks, assistant—ad vancement of assistant 
clerk of court from position in one grade to 
a position in a higher grade with a higher 
rate of compensation, not requiring presi- 
dential approval, is not prohibited as an 
administrative promotion, but during 
current fiscal year an advancement to a 
rate above the minimum of the higher 
grade would be prohibited_____..__. —— 
Judges—traveling ex penses—reimburse- 
ment of Federal judges who are entitled 
to only “‘necessary’’ expenses of travel is 
subject to provisions of paragraphs 9 and 
10 of Standardized Government Travel 
Regulations. ..........-- si titbenidllvain kibik 


DECEDENTS, ESTATES OF: 
Assets: 

Checks, pension—effective date of repeal 
by act Mar. 20, 1933, of provisions of 
prior pension laws to effect that pro- 
ceeds of a pension check would con- 
stitute assets of pensioner’s estate if 
death occurred on or after last date 
covered by check, was June 30, 1933___. 

Compensation—accrued leave—if death 
occurs during period of service under a 
temporary appointment pursuant to an 
Executive order effecting reorganiza- 
tion of the executive departments and 
establishments, when leave with pay 
could not have been granted, payment 
to the employee’s estate may not be 
made for leave which accrued but was 
not taken prior to termination of the 
status entitling to leave with pay. 

DELEGATION OF AUTHORITY: 
Vouchers—certification—Tariff Commis- 
sion—only the chairman may certify 
vouchers, in absence of authority in any 
subordinate officers to incur obligations 
on behalf of the United Stutes........... 


DEPARTMENTS AND ESTABLISH- 
47 MENTS: 
Heads: 

Authority: 

Labor Department—appointment of 
Commissioner of Immigration and 
Naturalization by Secretary of Labor, 
with approval of President; compen- 
sation rate; how fixed _- ne 

Tariff Commission—chairman, only, 
may certify vouchers, in absence of 
authority in any subordinate officers 
to incur obligations on behalf of the 
WINS fone oattnticn dk cccddens 

Reduction in foree—appropriation and or- 
ganization units explained _._............ 
Reorganization: 

Executive order, June 10, 1933: 
Immigration and Naturalization Serv- 
Impounding—where two or more serv- 

ices have been united by Executive 
order under the reorganization plan, 
453 all amounts required to be im- 
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MENTS— Continued. 
Reorganization—Continued. 

Executive order, June 10, 1933—Contd. 
pounded after such reorganization 
from vacancies and/or percentage 
reductions in compensation are 
chargeable to the appropriations 
available for the combined service 
and not to such portions of the 
appropriations previously available 
for the separate units as were not 
transferred and made available for 
the combined service........ 

Internal Revenue Division 

Leaves of absence—After employees af- 
fected by reorganization have been 
given permanent appointments in 
the agencies to which transferred, 
their service may be regarded, for 
leave purposes, as though the service 
under the preceding temporary ap- 
pointment and the permanent ap- 
pointment prior thereto had been 
under the present permanent ap- 
pointment, and reimbursement is au- 
thorized for leave without pay taken 
during service under the temporary 
appointment by charging a corre- 
sponding amount of leave with pay-- 

Personnel adjustments under sec. 19 of 
order, involving initial salary rates 
upon reappointment or reemploy- 
ment, are subject to restrictions and 
limitations of Economy Act prohibit- 
ing administrative promotions and 
filling of vacancies_.............-... 

Services between: 

Agriculture and Post Office Depart- 
ments—food inspection—accounting 
evidence required to authorize the 
transfer of appropriations to the Agri- 
culture Department for inspection, 
analyses, and tests of foods and other 
products, for another department or 
establishment, under act Mar. 3, 1933_- 

Airplane transportation: 

Items of cost payable to Navy Depart- 
ment incident to services rendered to 
Farm Credit Administration ---.-..-. 

Since pay of officers and enlisted men 
of the Army and Navy is incident to 
their status, rather than to the per- 
formance of work, their pay and 
allowances, other than for travel, 
should not be considered in comput- 
ing the cost of rendering interdepart- 
menta] airplane transportation serv- 
OI iti iitalanae 

When authorized... 

Interstate Commerce Commission and 
Shipping Board—transfer of appropri- 
ation may be made not to exceed the 
regular salary and authorized expenses 
of the personnel loaned, upon the filing 
of a statement by the proper officer 
agreeing to the transfer 





DEPARTMENTS AND ESTABLISH- Page 


MENTS—Continued. 
Services between—Continued. 

Loan of employees—when regarded as 
an accommodation for which no reim- 
bursement or transfer of appropriation 
will be made for salaries. - - . 

Navy Department and Farm Credit Ad- 
ministration—airplane transportation— 
items of cost payable to Navy Depart- 
ment... - a uieitina — 

Public Debt Service and Home Owners’ 
Loan Corporation—handling of bonds 
of the corporation, in re.. ’ ‘ 

Tennessee Valley Authority and War 
Department—transfer of appropria- 
tions—advance may not be made of 
funds of the Tennessee Valley Author- 
ity to the War Department to com- 
plete the construction of a lock on the 
Tennessee River, for which the De- 
partment’s own appropriation has 
become exhausted- 


DISBURSING OFFICERS, AND 

AGENTS: 

Accounts: 

Credits—inability to recover an admitted 
erroneous payment is no justification or 
authority for crediting the amount ina 
disbursing officer’s accounts : 

Supporting data—where a disbursement 
is made in excess of the amount allow- 
able as determined in the audit on the 
basis of available evidence, and the dis- 
bursing officer declines to furnish sup- 
porting data, credit for the overpay- 
ment must be disallowed 

Liability: 

Payments: 

Executive Order No. 6166, June 10, 1933, 
establishing a centralized disbursing 
system, does not lessen the responsi- 
bility of the disbursing officer and his 
surety, but where shown that the im- 
proper payment is caused solely by 
improper certification as to matters 
not within the knowledge of or avail- 
able to the disbursing officer, the 
accounting officers may and will 
raise a charge against the certifying 
officer aon . 

Executive Order No. 6200 does not re- 
lieve disbursing officers from liabil- 
ity for improper payments resulting 
from their own errors 

Inability to recover an admitted erro- 
neous payment is no justification or 
authority for crediting the amount 
in a disbursing officer’s accounts-_-- 

Where a disbursement is made in ex- 
cess of the amount allowable as 
determined in the audit on the basis 
of available evidence, and the dis- 
bursing officer declines to furnish 
supporting data, credit for the over- 
payment must be disallowed 
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DISCHARGES AND DISMISSALS: 
Federal Trade Commission member may 
be removed by the President without as- 
signing reasons therefor, and the ap- 
pointed and qualified successor is entitled 
to the salary of the position..:-....-..--- 
Navy ensign whose commission is revoked 
because of misconduct is not entitled upon 
discharge to one year’s pay or any part 
GRGNR nnd i.cctadss coctensese disclcaninalone 


DISTRICT OF COLUMBIA: 

Columbia Hospital for Women is a public 
building and entitled to Government rate 
for gas furnished thereto_.-........---.--- 

Courts—administrative promotions ad- 
vancement of assistant clerk of court from 
position in one grade to a position in a 
higher grade with a higher rate of compen- 
sation, not requiring presidential ap- 
proval, is not prohibited as an adminis- 
trative promotion, but during current fis- 
cal year an advancement to a rate above 
the minimum of the higher grade would 
iain ccbyecetsheckshiieeeene 

Tax refunds: 

Authority for, is vested in District offi- 
cials, and their determination as to erro- 
neous collections is not subject to review 
by General Accounting Office. --.-.-- 

Unauthorized in the case of taxes legally 
collected, though later determined that 
reports on which the assessments were 
based had been falsely and fraudulently 
prepared by the taxpayer-__.....-...-.-- 


ECONOMY ACT: 
See Leaves of absence; Subsistence. 
Allowances—promotions, administrative— 
adjustment of cash portion of compensa- 
tion not precluded where all or a substan- 
tial part of the allowances furnished in 
kind are discontinued for any reasonable 
purpose administratively approved_----- 
Pay, longevity: 
Navy: 
Enlisted man—completion of 4 years’ 
actual service and reenlistment dur- 
ing period Apr. 1, 1933, to June 30, 
1934, entitle to longevity increase of 
pay on basis of prior service, the reen- 
listment not being a promotion within 
OS en 
Officer—pay accruing by reason of prior 
service as an enlisted man, on original 
appointment as an officer in the Navy, 
is not an automatic “increase in com- 
pensation”’ by reason of length of serv- 
ice, within sec. 201 of act.........-.. 
Promotions: 
Administrative—allowances—adjustment 
of cash portion of compensation not pre- 
cluded where all or a substantial part of 
the allowances furnished in kind are dis- 
continued for any reasonable purpose 
administratively approved -.-........--.- 
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ECONOMY ACT—Continued. 
Promotions—Continued. 

Automatic—Navy officers—sec. 201 of act, 
supra, prohibiting automatic increases 
in compensation is applicable to Navy 
officers whose names are borne on pro- 
motion lists notwithstanding they are 
required to pass a mental and physical 
examination and must be nominated to 
and confirmed by the Senate__-_------- 

Vacancies: 

Restoration to full-time status, with cor- 
responding pay, of employee temporar- 
ily placed on half-time schedule with 
half pay July 1, 1933, is not the filling of 
a vacancy within act, swpra_-_-___-- . 

Simultaneous transfer of two or more em- 
ployees between different bureaus, of- 
fices, or other appropriation units under 
the same department; when not re- 
garded as the filling of vacancies and not 
requiring presidential approval -------.- 

Transfer of an employee from one bureau, 
office, or other appropriation unit to an- 
other without the simultaneous filling 
of the position from which transferred 
creates a vacancy the salary of which 
must be impounded from the date of the 
transfer to the end of the fiscal year--_- 


ECONOMY ACT, AMENDED: 
Allowances—promotions, administrative— 

proviso to sec. 10 (b) added to act Mar. 20, 

1933, by sec. 24, act Mar. 28, 1934, 48 Stat. 

523, permitting adjustment of allowances 

for quarters, etc., is applicable only to fis- 

I itiecaniictevctrep sevaceesas 

Compensation: 

Civil Works Administration—salary rates 
of employees whose duties and responsi- 
bilities correspond to those of positions 
subject to the classification act, as 
amended, are required to be fixed pur- 
suant to Executive Order No. 6440 and 
are subject to 15-percent reduction. -- 

Contract employees: 

Compensation fixed under contracts for 
furnishing by contractor of his per- 
sonal scientific service is subject to 
percentage reduction... -......- . 

Where particular reporter is engaged on 
personal-service basis for indefinite 
period to perform all reporting serv- 
ices required at a given place, the com- 
pensation or fees having been fixed 
under some law, regulation, etc., in 
force prior to Apr. 1, 1933, such com- 
pensation or fees are subject to 15-per- 
cent reduction..-......-.-- seeeow A 

While mere fact that an employee may 
furnish some material or equipment 
would not necessarily exempt his com- 
pensation from 15-percent reduction, 
what a reporter is required to furnish 
in addition to his services is for con- 
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Compensation—Continued. 

Contract employees—Continued. 
sideration in determining whether the 
arrangement in a given case consti- 
tuted an employment or a contract_- 

Disability: 

Lump-sum awards—total amount of 
each award paid during fiscal year 
1934, computed in accordance with 
sec. 14, Employees’ Compensation 
Act, is subject to percentage reduc- 


Private acts—awards for injuries in- 
curred in line of duty in civilian em- 
ployment constitute ‘“‘pension’’ and 
are subject to percentage reduction-_. 

Double: 

Retired enlisted men—National Recov- 
ery Administration may employ 
retired enlisted personnel, retired on 
enlisted service only, and they may 
receive their retired pay in addition to 
compensation for civilian service-.-.-- 

Retired officers: 

Combined rate of retired pay and 
civilian compensation may not ex- 
ceed $3,000 per annum............-- 
Where retired for causes other than 

disability incurred in line of duty, 
may not be employed by Nation- 
al Recovery Administration if 
rate of either retired pay or com- 
pensation of civilian position is 
$2,500 per annum or more.......- 

Total or basic rate of salary rather than 
rate as temporarily reduced by act 
Mar. 20, 1933, and Executive order 
issued pursuant thereto, is for con- 
sideration in determining during fis- 
cal year 1934 whether an employee 
would receive combined rate of $2,000 
per annum in two positions__......... 

Experts—maximum per diem compensa- 
tion for experts employed under an 
appropriation subject to classification 
act; 15-percent reduction required.--.... 

Federal Coordinator of Transportation: 

Employees of Interstate Commerce 
Commission granted involuntary 
administrative furlough without pay 
who have accepted temporary posi- 
tions with the Federal Coordinator of 
Transportation, the duties of which 
are essentially different from those of 
their positions under the Commis- 
sion, are not subject to percentage 
reduction in compensation... -.---..-- 

Employees of Interstate Commerce 
Commission granted voluntary leave 
without pay to accept positions with 
Federal Coordinator of Transporta- 
tion cannot retain their positions 
with the Commission and receive 
compensation in the new positions at 
a rate in excess of that received with 
Se I iititdtincdcaencsecccve 


Compensation—Continued. 
National Industrial Recovery Act: 
Existing Government personnel] en- 
gaged on projects financed under act 
101 are subject to 15-percent reduction in 
compensation. New personnel are 
not subject to such reduction 
No legal objection to administrative 
action fixing total or basic salary rate 
and deducting 15 percent in case of all 
employees, even though deduction 
38 would not be required as matter of 
law as to new employees or existing 
employees who were assigned to 
different duties than previously per- 
183 formed . ...-- Cedinitearaleies stenekeubenes 
National Industrial Recovery Admin- 
istration—Government officers or em- 
ployees loaned, detailed, or assigned to 
administration, and whose compensa- 
tion at time of such loaning, etc., is sub- 
ject to percentage reduction, will con- 
60 tinue to be so subject.............-.---. 
Stenographic reporting: 
Constitutes services in or under a 
branch of the Government service 
60 where performed personally by notar- 
ies public designated to take deposi- 
tions, and the compensation therefor 
is subject to percentage reduction--.-.- 
Where particular reporter is engaged on 
personal-service basis for indefinite 
period to perform all reporting serv- 
60 ices required at a given place, the 
compensation or fees which have 
been fixed under some law, regulation, 
etc., in force prior to Apr. 1, 1933, 
are subject to 15-percent reduction... -. 
While mere fact that an employee may 
furnish some material or equipment 
would not necessarily exempt his com- 
21 pensation from 15 percent reduction, 
what a reporter is required to furnish 
in addition to his services is for con- 
sideration in determining whether 
167 the arrangement in a given case con- 
stituted an employment or a contract. 
United States Employment Service: 
Director’s compensation is subject to 
percentage reduction -.-............-. 
Percentage reduction applicable to per- 
sonnel transferred from existing em- 
ployment service in Department of 
Labor to newly created employment 
service 
Exemptions: 
27 Contract employees—trate fixed in con- 
tract for reporting services engaged in 
accordance with the laws relating to 
such contracts is not subject to 15-per- 
CUES MORIN, ci ccstadvncccsccceceres 
Court reporters—where reporting services 
are obtained after advertising and 


award to lowest qualified bidder, the 
consideration for the contract is not sub- 
27 ject to percentage reduction. .-.......... 
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Exemptions—Continued. 

Federal Coordinator of Transportation— 
employees of Interstate Commerce 
Commission granted involuntary ad- 
ministrative furlough without pay who 
have accepted temporary positions 
with the Federal Coordinator of Trans- 
portation, the duties of which are 
essentially different from those of their 
positions under the Commission, are 
not subject to percentage reduction in 
I ccintinciiensinbacnses 

Federal Emergency Administration of 
Public Works—compensation of em- 
ployees appointed or employed for 
service under direction of administrator 
is not subject to percentage reduction _. 

National Industrial Recovery Act—com- 
pensation of new personnel engaged 
directly and exclusively on projects 
financed under act, swpra, is not sub- 
ject to 15-percent reduction........... 

National Industrial Recovery Adminis- 
tration—compensation of newly ap- 
pointed or employed personnel is not 
subject to percentage reduction... -.-.-- 

Notaries public—where the services were 
rendered after Apr. 1, 1933, and the 
rates therefor were not based on any 
Federal statute, schedule, regulation, 
Executive order, or departmental order, 
they are not subject to 15-percent reduc- 


Oaths—charges for administering oaths 
and affixing official notarial seal are not 
subject to percentage reduction--.-.-.-- 

Stenographic reporting: 

Hired by a notary public; constitutes 
reimbursable expenses and is not sub- 
ject to percentage reduction_-._.-.... 

Rate fixed in contract for reporting serv- 
ices engaged in accordance with the 
laws relating to such contracts is not 
subject to 15-percent reduction ----- 

United States Employment Service: 
Not an “emergency agency”’ for which 

classification of salary rates has been 
required by Executive order, and 
there is no basic salary for the em- 
ployees of said service from which it 
is necessary to make 5-percent reduc- 
tion effective July 1, 1934_........... 

Percentage reduction not applicable to 
officers and employees newly ap- 
pointed or employed _..........-.--. 

Furloughs, administrative: 

Compensation, double—employee may 
not be given a permanent or indefinite 
appointment and continue to hold his 
status as an administratively furloughed 
employee from another position __-_-.-.- 

Temporary employment: 

Employees of Interstate Commerce 
Commission granted involuntary 
administrative furlough without pay 
who have accepted temporary posi- 
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Furloughs, administrative—Continued. 

Temporary Employment—Continued. 

tions with the Federal Coordinator of 
Transportation, the duties of which 
are essentially different from those of 
their positions under the Commission, 

are not subject to percentage reduc- 
tion in compensation - -_-_-_- piadilese 
Rule as to temporary employment of 
persons administratively furloughed 
applies only to employees involun- 
tarily furloughed -_.-_-_- E coveneo mwa 
Married persons—not ineligible for reap- 
pointment or reemployment in classified 
civil service where spouse is also in the 
service, but in organizing successor 
agency from personnel of abolished 
agencies preference must be given to per- 
sons other than those whose spouses are 

OIRO TB TR BINT a oo cco cn ccnsccenes 

Pensions—awards by private acts of dis- 
ability compensation for injuries incurred 
in line of duty in civilian employment 
constitute ‘‘pension”’ and are subject to 
percentage reduction. .................-- 

Promotions, administrative: 

Alaska Railroad employees—prohibition 
against increasing fixed schedule of 
compensation rates effective June 30, 
1932, does not require a comparison with 
a schedule of rates for positions in exist- 
ence five years ago but which were not 
in existence on June 30, 1932. ._.._...-- 

Allowances—proviso to sec. 10 (b) added 
to act Mar. 20, 1933, by sec. 24, act Mar. 
28, 1934, 48 Stat. 523, permitting adjust- 
ments of allowances for quarters, etc., is 
applicable only to fiscal year 1935__-_--- 

Cotton pool is strictly a Federal agency 
and the filling of new pcsitions therein, 
which carry substantial increases over 
the compensation previously received, 
must be authorized by the President _- 

National Industrial Recovery Act—em- 
ployees administratively furloughed 
from permanent positions may be 
given temporary positions with dif- 
ferent duties and responsibilities and be 
paid increase in compensation under 
same department or office, where com- 
pensation is paid from funds allotted 
under act, swpra_____- iano ties 

Public Works Administration—Execu- 
tive Order No. 6660, Mar. 27, 1934, 
while authorizing use of Administration 
funds for personal services, does not 
specifically authorize disregard of sec. 7, 
act Mar. 3, 1933, 47 Stat. 1515, pro- 
hibiting administrative promotions, 
which is applicable to public works 
funds, and the President may not be 
placed in an attitude of sanctioning dis- 
regard of statutory law without his 
purpose to do so appears clear beyond 
any room for doubt.................. 
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Promotions, administrative—Continued. WORK: 

Restoration to full-times status, with cor- Evidence—vouchers—showing to be made 
responding pay, of employees tempo- to determine that expenditures charged 
rarily placed on half-time schedule with to emergency funds were in fact incurred 
half pay July 1, 1933, is not an adminis- in carrying out the purpose for which the 
trative promotion within act, supra-__- funds were made available 

Vacant positions—increase in salary rate " _ . . 
of ca itt sition for vii EMPLOYEES COMPENSATION 

oe ~— COMMISSION: 
ance of substantially the same duties 5 
; ah a Awards—lump-sum—Economy Act, 
during fiscal year 1934 is prohibited, not- 
; ; : amended—total amount of each award 
withstanding there would be no increase . : ‘ 
; y : paid during fiscal year 1934, computed 
in the total charge against appropriated ; . . 
in accordance with sec. 14, Employees 


funds..........--- peeeti enc ee Compensation Act, is subject to percent 
Rations—commutation— Military Acad- I : , ie 
age reduction 


emy cadets are subject to percentage ae 
> 3 I e Beneficiaries: 


reduction in commuted rations --........- 

ae Economy Act, amended—Awards made 

Reorganization: m ee ate : 

J : by private acts for injuries incurred in 
Executive order, June 10, 1933: 7 : sion 

: ; . “REIN line of duty in civilian employment 

Immigration and Naturalization Serv- ’ ns an : 
; constitute “‘pension’’ and are subject 


ice: , 
a to percentage reduction ‘ 
Employees of former Bureaus of Im- i aoe . 
Former civilian employee who received a 


migration and Naturalization given ; te 
J lump-sum award of disability compen- 
temporary appointments of 4 , ; : 
: sation on the basis of life expectancy 
months after separation Aug. 10, “ ; 
a under the terms of the Employees 
1933, from permanent positions; 2 . : es 
Compensation Act is prohibited from 


leave, entitled to, where subse- oe : al : : 
annie ahead tadindiatin enmehih receiving disability retirement annuity 
1 ve F nae under the terms of the Civil Retire- 


— ment Act 
Position of Commissioner to be filled zs : 
Payment of death compensation to a 


by Secretary of Labor, with approv- , 
“4 . 9 y PP widow on account of her husband under 
al of President : ee 
: the terms of the Employees’ Compen- 
Impounding—where two or more 2 ae ae : 
< : . sation Act and disability retirement 
services have been united by Execu- ; 
: as toate annuity on her own account under the 
tive order under the reorganization Bg : 
; x terms of the Civil Retirement Act for 
plan, all amounts required to be im- . : g “et 
alll the same period of time is prohibited -- 
pounded after such reorganization a eect 
. Private acts—awards for injuries incurred 
from vacancies and/or percentage ce a ie ha 
: x . in line of duty in civilian employment 
reductions in compensation are : = ead : 
constitute “‘ pension”’ and are subject to 


chargeable to the appropriations M 
‘ . ‘ to percentage reduction under Economy 
available for the combined service 
Act, as amended __-_.. 


and not to such portions of the appro- : F ery at 
priations previously available for the Resmploy epee “governed by rules ap- 
: plicable to reinstatements.- - - - thine 
separate units as were not transferred 

and made available for the combined EXCHANGE: 

service a - 427 Loss by—actual traveling expenses allow- 
Internal Revenue Division - -- 22 able to officers traveling in foreign coun- 
Personne] adjustments under sec. 19 of tries and amounts lawfully expended by 
order, involving initial salary rates naval attachés as maintenance allowances 
upon reappointment or reemploy- are properly for consideration in deter- 
ment, are subject to restrictions and mining losses sustained by such officers 
limitations of Economy Act prohibit- within the purview of act Mar. 26, 1934, 
ing administrative promotions and 48 Stat. 466, and Executive Order No. 
filling of vacancies... ......- ne 5657-A.......-. 
Transportation—superior accommodations 
not authorized at public expense.._.._.-- 
Vacancies—increase in salary rate of vacant 
existing position for performance of sub- 
stantially the same duties during fiscal 
year 1934 is prohibited, notwithstanding 
there would be no increase in the total 
charge against appropriated funds. ---.-- 


FARM CREDIT ADMINISTRATION: 
Airplane transportation—items of cost pay- 
able to Navy Department for service 
rendered by naval pilot 
Loans: 

Agreements—resolution adopted by a 
Government agency stipulating that a 
loan will be made upon application 

EMBEZZLEMENT: when certain conditions are met does 
Navy mail clerks—postal funds—demand not constitute a loan agreement. Such 
to be made on surety for the shortage— agreement is not entered into until such 
procedure ‘ conditions have been met, the applica- 
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FARM CREDIT ADMINISTRATION— Page 


Continued. 
Loans—C ontinued. 
tion is made and accepted, and the 
definite amount of such loan is fixed 
and allocated 


Interest—under sec. 8 (a), Agricultural 
Marketing Act, the rate of interest con- 
templated is a higher rate than 244 per- 
cent per annum, the rate provided for 
postal savings bonds_.___-. eal allies 


FEDERAL TRADE COMMISSION: 
Jurisdiction—anti-trust laws—whether sub- 
mission of identical bids by all or several 
bidders constitutes a violation of the anti- 
trust laws is for determination by the 
Federal Trade Commission and/or the 
Department of Justice. 


Members—dismissal—President may re- 
move a member without assigning reasons 
therefor; and the appointed and qualified 
successor is entitled to the salary of the 
position 


FEES: 
See Attorneys; Notaries public; Paterts. 


FIVE-DAY WEEK: 

National Industrial Recovery Act—prison 
industries—deductions from compensa- 
tion for Saturday on which no work is 
performed must be on basis of a full day’s 
a 


Saturday half holidays: 
Where employee works on a regular sched- 
ule of only 5 days per week, Saturday 
may be included as one of the 5 days, 
and the half-holiday law would not re- 
quire compensatory time to be granted 

for work on Saturday in excess of 4 
hours 


Where employee works on a regular sched- 
ule on 5 days of the week or less, for a 
total of 30 hours per week, he is not en- 
titled to compensatory time for work 
performed on Saturday in excess of 4 


FOREIGN SERVICE: 

Travel status—period for which officer en- 
titled to per diem between termination of 
leave within the United States and return 
a 

Unhealthfu! posts—retirement rule as to 
computation of service credits. .........- 


FORTY-HOUR WEEK: 

See Sundays and holidars. 

Aliens—Naval Establishment—where ap- 
plication of 40-hour week to American cit- 
izen employees at naval stations outside 
the continental United States requires re- 
ducing the hours of labor of native or alien 
employees who are paid in accordance 
with a separate and distinct schedule 
such reduction in hours should be without 
reduction in the weekly compensation of 
the native or alien employees... .-.-..-- 


DIGEST 


FORTY-HOUR WEEK—Continued. 
Annual leave with pay is synonymous with 
work and a part of the 40 hours per week 
Compensation: 

Engineer Department of the Army—as 
the administrative procedure for fixing 
the compensation rates of all officers and 
employees of the Engineer Department 
of the Army, including those in the 
trades and similar occupations, is not 
and never has been regarded as similar 
to the procedure followed by wage 
boards, the 40-hour week is not appli- 
cable thereto 

Engraving and Printing, Bureau of: 

If hours of labor of employees paid on 
hourly basis under classification act 
are limited to 40 per week on 5 days 
per week, payment is authorized only 
for the 40 hours worked at regular rate 
per hour as fixed by classification act, 
as amended. 

In computing deductions from the per 
annum compensation of employees on 
a 40-hour week, nonwork days are to 
be regarded the same as Sundays and 
a a 

It is administrative matter to determine 
which 7 days compose the week as a 
basis for establishing a 40-hour week. 

Government Printing Office: 
Administrative regulation in force prior 

to Mar. 28 1934, fixing time and one- 
half as rate of compensation for work 
on legal holidays was rendered inoper- 
ative by sec. 23, act Mar. 28, 1934. It 
is only by reason of another statute 
that per diem employees affected by 
sec. 23, supra, receive double com- 
pensation for work on legal holidays 
during regular tour of duty of 40 hours. 

Authority vested by act of June 7, 1924, 
43 Stat, 658, in Public Printer and 
Joint Committee on Printing is one 
of the “‘other wage-fixing authorities”’ 
within sec. 23, act Mar. 28, 1934, es- 
tablishing a maximum of 40 hours’ 
work per week, which is applicable to 
all employees of the Government 
Printing Office, including supervisory 
and administrative employees, whose 
compensation has been subject to ad- 
justment pursuant to act June 7, 1924. 

For employees whose regular tour of 
duty of 40 hours per week does not in- 
clude Sunday, and who are not paid 
on an annual basis, work on Sunday 
performed in an emergency should be 
regarded as overtime and paid for at 
the rate of time and one-half. If the 
regular tour of duty of 40 hours per 
week for an employee or group of em- 
ployees is established administra- 
tively to include Sunday, only the reg- 
ular rate of compensation on a 40-hour 
week basis would he payable for work 
I vince dantberdnctncare 5 
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FORTY-HOUR WEEK—Continued. Page | FORTY-HOUR WEEK—Continued. 
Compensation—Continued. Compensation—Continued. 
Government Printing Office—Contd. Naval Establishment—Continued. 
Legal holidays mentioned in act Jan. 12, ally employed, to a rate of compensa- 
1895, should be included as a part of tion per hour, per diem, or per piece, 
the 40-hour week. Employees who equal to the rate paid on June 1, 1932, 
are not required to work on said holi- for the same duties plus 20 percent, if 
days are entitled to their regular com- a full-time week on that date con- 
pensation for the day, and employees sisted of 48 hours, subject to the ap- 
not paid on an annual basis, who are plicable percentage reductions. No 
required to work on said holidays are change is authorized in the present 
entitled to be paid at their regular eart basis of computing part-time compen- 
of compensation in addition to the sation of per annum employees 
regular pay for the holidays... __--- S Sec. 23, act Mar. 28, 1934, establishing 
Old rate of compensation as for a 48-hour 40-hour week for certain classes of 
week and for overtime on a daily employees of navy yards and naval 
basis was payable for the portion of stations, including apprentices, and 
the week running on Mar. 28, 1934, providing that the basis for adjust- 
and prior thereto, in this case Monday ment of compensation rates on a 40- 
and Tuesday, Mar. 26 and 27, and the hour week is the wage schedule in 
rate of compensation adjusted on the effect June 1, 1932, does not authorize 
basis of the 40-hour week is payable or require advancement from one 
for the remaining number of hours salary rate to another, or from one 
worked during the period Mar. 28 to salary class to another, within such 
31, inclusive, with overtime pay for schedule or wages pursuant to an ad- 
the number of hours, if any, worked ministrative practice in force June 1, 
during said 4-day period in excess of 1932, in contravention of existing 
(4/6 of 40) 2634 honrs S statutory prohibition against admin- 
Regular weekly compensation of em- istrative promotions. . 
ployees within sec. 23, act Mar. 28, Overtime: 
1934, for 40 hours is required to be not Government Printing Office: 
lower than that paid for 48 hours per Employees paid on an annual basis 
week as of June 1, 1932. The hourly who may be required to work more 
compensation on the 40-hour per week than 40 hours per week are not en- 
basis is arrived at by dividing 48 times titled to overtime compensation 
the hourly rate paid as of June 1, Overtime compensation computed 
1932, by 40, less the percentage re- under sec. 23, act Mar. 28, 1934, is 
duction required to be on a weekly basis 
While the regular hours of work of a per only, i.e., for work in excess of 40 
annum employee within sec. 23, act hours per week... _- 
Mar. 28, 1934, are required to be fixed Naval Establishment: 
at not to exceed 40 per week, whereas Annual and sick leave granted ad- 
the regular hours previously may ministratively with pay is synony- 
have been 44 or 48 per week, the rate mous with work and a part of the 40 
of compensation should remain on the hours per week for the purpose of 
same annual basis, the only adjust- computing overtime compensation, 
ment, if any, required being that but not leave without pay. The 
necessary to pay an annual rate not retroactive substitution of leave 
lower than that received June 1, 1932, with pay for leave without pay will 
for the same duties, less the percent- in no case be regarded as changing 
age reduction.____. cneucanieeeedowe ° the status of service already ren- 
Naval Establishment: dered from regular time to overtime 
If administratively determined to close so as to authorize payment of an 
the navy yards on Saturday to com- additional amount of compensation 
ply with sec. 23, act Mar. 28, 1934, es- Nothing in 40-hour week statutory 
tablishing a 40-hour week, no deduc- provision to authorize payment of 
tions need be made from the per an- a night differential in addition to 
num compensation of those adminis- overtime, Sunday, or holiday pay 
trative employees at the yards in to employees all of whose regular 
group 4-B, or other administrative tour of duty is served between 7 
employees not subject to the 40-hour a.m. and 6 p.m., who may be re- 
week, for the Saturdays on which they quired to work overtime between 
are precluded from working solely be- 6 p.m. and 7 a.m... eee 
cause of the closing of the yards_____-. Unless and until modified as pro- 
Part-time employees, paid by the hour, vided by law, all schedules, regula- 
day, or piece, subject to the 40-hour tions, and practices in effect prior 
week, are entitled, for the time actu- to Mar. 28, 1934, relative to com- 
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FORTY-HOUR WEEK—Continued, 
Compensation—C ontinued. 


Page | FORTY-HOUR WEEK—Continued. 


Nonwork days—Continued. 


Page 


Contract 


Overtime—C ontinued. 

Naval Establishment—Continued. 
pensation for overtime, Sunday, 
and holiday work are rendered in- 
operative insofar as they may be in 
conflict with the terms of sec. 23, 
act Mar. 28, 1934, but otherwise to 
remain in full force and effect -___-._-. 

Piece workers—‘‘ Weekly compensation” 
under sec. 23, act Mar. 28, 1934; basis for 
adjusting saianincitsigsts 

Post Office Department—Mail-equip- 
ment shops employees—Subject to 40- 
hour week where compensation is not 
controlled by classification act, as 
amended, or any other Federal statute, 
but fixed and adjusted by the Post- 
master General with reference to rates 
of wages paid to similar classes in com- 
mercial industry 

employees—Naval " Establish- 

ment— Under a personal service contract 
providing a per diem rate of compensation 
only when actually employed, no com- 
pensation would be payable for Saturdays 
on which no work may be performed due 
to administrative closing of office, yard, 
or shop to maintain 40-hour week sched- 


401 


Naval Establishment—Continued. 

tion only when actually employed, 
no compensation would be payable for 
Saturday on which no work may be 
performed due to administrative clos- 
ing of office, yard, or ship to maintain 
40-hour week schedule for regular 
employees 


FUNDS: 
Allotted: 


Emergency conservation work—Showing 
to be made to determine that expendi- 
tures charged to emergency funds were 
in fact incurred in carrying out the pur- 
pose for which the funds were made 
available 

Public works—Basis for accounting to 
General Accounting Office for expendi- 
ture of emergency funds allotted to 
regular Government agencies 


Public — Advances — Tennessee Valley 


Authority—May not advance funds to 
the War Department to complete the 
construction of a lock on the Tennessee 
River, for which the Department’s own 
appropriation has become exhausted__-_. 


Special—*‘ Oregon and California land-grant 
fund’’—Payments from, to counties in 
Oregon and Washington okinckuasaiiée 


FURLOUGHS: 
See Economy Act, amended; Medical treat- 


ule for regular employees 370 
Effective date—From and after date of act 

of Mar. 28, 1934 265 
Leaves of absence—Naval Establishment— 

Annual and sick leave granted adminis- 


tratively with pay is synonymous with 
work and a part of the 40 hours per week 
for the purpose of computing overtime 
compensation, but not leave without pay. 
The retroactive substitution of leave with 
pay for leave without pay will in no case 
be regarded as changing the status of serv- 
ice already rendered from regular time to 
overtime so as to authorize payment of an 
additional amount of compensation 

Nonwork days: 

Engraving and Printing, Bureau of—In 
computing deductions from the per an- 
num compensation of employees on a 
40-hour week, nonwork days are to be 
regarded the same as Sundays and holi- 


Naval Establishment: 

As to employees paid by the month or 
year who are on a 5-day work week, 
all nonwork days occurring within a 
period of sick leave or leave without 
pay should be regarded the same as 
Sunday heretofore on a 54-day week. 

Per diem employees whose regular tour 
of duty of 40 hours is on 5 days per 
week are entitled to gratuity or holi- 
day pay for a legal holiday falling on 
a nonwork day on which no work is 
performed 

Under a personal service contract pro- 
viding a per diem rate of compensa- 


ment. 


GAS: 
Columbia Hospital for Women is entitled 


to Government rate... 


GENERAL ACCOUNTING OFFICE: 
Jurisdiction: 


Accounts—Whether credit may be al- 
lowed in a disbursing officer's accounts 
for a payment charged to public funds 
is exclusively for determination by the 
accounting officers. 

Checks and warrants issued be: Post- 
master General—countersigning to be 
done by General Accounting Office in- 
stead of by Comptroller, Bureau of Ac- 
counts, Post Office Department 

Claims— 

Army pay—after discharge of enlisted 
man, the percentage of collections 
from currently earned pay to liqui- 
date amounts administratively found 
due the United States is for adjust- 
ment by the General Accounting 
GOR ccntcbeenniiniimpentenonins 

In settlement of claims alleged to ae 
payable under available appropria- 
tions, administrative determinations 
of fact are not controlling unless the 
law has specifically made such de- 
terminations final......--.-..-------- 
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GENERAL ACCOUNTING OFFICE— Page 


Continued. 
Jurisdiction—Continued. 
Contracts: 

Liquidated damages—question of law 
as to whether, under the facts admin- 
istratively reported, the contractor 
should be charged with damages for 
delays is for determination by the 
accounting officers and the courts... 

Specifications—legal effect of specifica- 
tions and of bids submitted thereon 
going to the availability of appropria- 
tions involved for payment are ques- 
tions of law for determination of 
the General Accounting Office. Pro- 
tests by bidders, when submitted to 
the administrative officers, are for 
transmission with reports and rec- 
ommendations to the accounting 
officers for decision bitinhiddiiihvnns 

District of Columbia taxes—determina- 
tion as to whether taxes have been 
erroneously collected is not subject to 
review by General Accounting Office 

Records—contracts—filing—contracts made 
by State officers on behalf of the United 

States, under proper authority, should be 

transmitted through the Federal adminis- 
trative agency concerned to the General 

Accounting Office for examination and 

Pe ia ttiidiguiacaintteneeeste suineiatete 5 


GRATUITIES: 
One year's pay—Navy—ensign whose com- 
mission is revoked because of misconduct 
is not entitled upon discharge to one 
year’s pay or any part thereof 
Six months’ death—Army—enlisted man— 
foster mother who was not an adoptive 
mother and a putative father who had 
never under the laws of Puerto Rico legit- 
imated or adopted his illegitimate son 
who was an enlisted man in the Army are 
not “relatives” of such enlisted man 
within act Dec. 17, 1919, 41 Stat. 367, as 
amended, and are not entitled to the 
gratuity therein provided for dependent 
relatives previously designated by the 
I as vecersuccon dis 


HOLIDAYS: 
See Sundays and holidays. 


HOME OWNERS’ LOAN CORPORA- 
TION: 
Bonds—handling of, by Public Debt Serv- 


INJURIES: 

Personal—act Apr. 10, 1928, 45 Stat. 413, is 
inapplicable to claims for damages result- 
ing from personal injuries caused by torts 
or negligence of Federal personnel 


INSANE: 

Postal Service employee—payment to duly 
authorized officer of State institution for 
insane of salary due from United States 
to an employee, not under guardianship 
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INSANE—Continued 
or committeeship, who may be an inmate 
while on sick leave with pay, may be 
made as prescribed by State statute, and 
such payment constitutes a valid acquit- 
tance of the Government's obligation 
INTEREST: 

Loans—Farm Credit Administration—Un- 
der sec. 8 (a), Agricultural Marketing 
Act, the rate of interest contemplated is a 
higher rate than 244 percent per annum, 
the rate provided for postal-savings 
bonds. 


JURISDICTION: 

See District of Columbia, tares; Federal Trade 
Commission; General Accounting Office; 
Justice Department; Veterans’ Adminis- 
tration. 


JUSTICE DEPARTMENT: 
Jurisdiction—antitrust laws—whether the 
submission of identical bids by all or sev- 
eral bidders constitutes a violation of the 
antitrust laws is for determination by the 
Federal Trade Commission and/or the 
Department of Justice......... 


LEAVES OF ABSENCE: 
Annual: 

Accrued—Government Printing Office 
employees—past administrative prac- 
tice of reimbursing employees upon sep- 
aration from service for unused earned 
or accrued leave, except in case of death 
in active service, may not be continued 
or revived Scale ckeikadevine 

Emergency employees—defined, for pur- 
poses of annual leave. -..............--- 

Foreign Service employees—appointment 
of another person, either on temporary 
or permanent basis, to a position occu- 
pied by an employee on leave automati- 
cally terminates the appointment of 
the prior incumbent and precludes pay- 
ment for leave after new appointee qual- 
ifies and enters on duty_......-.-- aie 

Naval Establishment employees—leave 
with pay granted by act Aug. 29, 1916, 
to employees of navy yards, etc., may 
not be reduced by administrative regu- 
lation insofar as it applies to employees 
outside the continental United States; 
but right to accumulate leave may be 
restricted to employees maintaining 
homes within the United States. -..- 

Nonpay status—arsenal employees—for 
each 30 days in a nonpay status during 
the first service year of employees of 
arsenals in excess of the 15 days for 
which leave with pay accrued during 
the second service year might be sub- 
stituted, the 15 days’ leave allowance 
must be reduced by one and one-fourth 
days, or at the rate of 20 minutes for each 
day of excess leave j on 

Temporary employees serving on and 
after July 1, 1934, are not entitled to 
annual leave... pidatacuaipanvens 


Page 





INDEX DIGEST 531 


, LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued. Sick—Continued. 
Temporary, permanent employees—Im- by State statute, and such payment 
migration and Naturalization Service— constitutes a valid acquittance of the 
employees of former Bureaus of Immi- Government’s obligation..........._.. 97 

7 gration and Naturalization given tem- Temporary employees: 
porary appointments of 4 months after Serving on and after July 1, 1934, are not 
separation Aug. 10, 1933, from perma- entitled to sick leave with pay....... 460 
nent positions pursuant to Executive Where appointed under rule VIII of 
order of June 10, 1933; leave entitled to, the Civil Service Rules and Regula- 
where subsequently given permanent tions, not entitled to leave with pay, 
SIIB i 5 dccickiticnieesistsciexon 84 but if given permanent appointment 

‘ Conferences—employees—schedule A posi- immediately following termination of 

tions are not limited to temporary ap- temporary one, services for leave pur- 
pointments, and employees appointed to poses regarded as though all rendered 
a permanent international commission, under permanent appointment, and 
congress, or similar body without limit as payment may be made for time ab- 
to period for which appointed may re- sent without pay on account of sick- 
ceive leave with pay, but employees ap- ness to extent that absence could have 
pointed to temporary commissions, irre- been covered by sick leave accruing 
spective of length of time employment during calendar year in which tempo- 
may continue, are not entitled to leave rary service and absence took place.. 347 
ii peti cond mindagicnininanwbenie 47 Temporary, permanent employees— 
Cumulative—Naval Establishment em- Immigration and Naturalization 
ployees—right of employees of navy Service—employees of former Bu- 
3 yards, etc., to accumulate leave pursuant reaus of Immigration and Natural- 
to act Aug. 29, 1916, may be restricted to ization given temporary appoint- 
employees maintaining homes within the ments of 4 months after separation 
United States_...........- cenbaradGiienins 251 Aug. 10, 1933, from permanent posi- 
Military: tions pursuant to Executive order of 
Officers’ Reserve Corps member on ac- June 10, 1933; leave entitled to, where 
tive duty with Civilian Conservation subsequently given permanent ap- 
Corps is not entitled to military leave SI bic vecsccdoeS cccsins 84 
from civilian position in Postal Service. 161 Without pay: 

79 Postal Service employee—member of Offi- Conversion to leave with pay: 
cers’ Reserve Corps on active duty with After employees affected by reorgani- 

50 Civilian Conservation Corps is not en- zation of executive departments and 
titled to military leave from civilian establishments have been given per- 
position in Postal Service.........-.--- 161 manent appointments in the agencies 

Sick: to which transferred, their service 
Conversion from leave without pay— may be regarded, for leave purposes, 
temporary employee appointed under as though the service under the pre- 
rule VIII of the Civil Service Rules ceding temporary appointment and 
and Regulations is not entitled to leave the permanent appointment prior 

70 with pay, but if given a permanent ap- thereto had been under the present 
pointment immediately following the permanent appointment, and reim- 
termination of the temporary one, his bursement is authorized for leave 
services for leave purposes may be re- without pay taken during service 
garded as though all rendered under a under the temporary appointment 
permanent appointment, and he may by charging a corresponding amount 
be paid for time absent without pay on err 
account of sickness to the extent that Arsenal employees: 
the absence could have been covered by For each 30 days in a nonpay status 

51 sick leave accruing during the calendar during the first service year of em- 
year in which the temporary service ployees of arsenals in excess of the 
and absence took place. --.........-..-.. 347 15 days for which leave with pay 

Emergency employees—defined, for pur- accrued during the second service 
OE Dei ccniccneentaconenn 460 year might be substituted, the 15 

Postal Service employee (insane)—pay- days’ leave allowance must be re- 
ment to duly authorized officer of State duced by one and one-fourth days, 
institution for insane of salary due from or at the rate of 20 minutes for each 
United States to an employee, not under day of excess leave.............. 304 
guardianship or committeeship, who Rule under act Aug. 29, 1916, appli- 

304 may be an inmate while on sick leave cable to arsenal employees, permit- 
with pay, may be made as prescribed ting the substitution of leave with 


460 
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LEAVES OF ABSENCE—Continued. 
Without pay—Continued. 
Conversion to leave with pay—Contd. 
Arsenal employees—Continued. 

pay accrued during the second serv- 
ice year, retroactively for author- 
ized leave without pay taken during 
the first service year, does not per- 
mit substitution of leave for non- 
working days caused by the closing 

of an office or plant 
Economy act—no authority under 
sec. 215 of act for departmental em- 
ployees subject to act Mar. 15, 1898, 
to substitute leave with pay accrued 
in one leave year for leave without 
pay taken in a prior leave year, nor 
for per diem employees of the Naval 
Establishment subject to leave act of 
Aug. 29, 1916, to substitute leave 
with pay accrued during the third 
or subsequent leave years for leave 
without pay taken in any prior leave 


Conversion to sick leave with pay— 
temporary employee appointed under 
Rule VIII of the Civil Service Rules and 
and Regulations is not entitled to leave 
with pay, but if given permanent ap- 
pointment immediately following ter- 
mination of temporary one, his services 
for leave purposes regarded as though 
all rendered under permanent appoint- 
ment, and he may be paid for time 
absent without pay on account of sick- 
ness to extent that absence could have 
been covered by sick leave accruing 
during calendar year in which tempor- 
ary service and absence took place.... 

Sundays and holidays: 

Compensation for Sundays and holi- 
days occurring between termination 
of definite period of leave without pay 
administratively granted in advance 
and the actual return to duty at be- 
ginning of duty day next following 
expiration of such definite period may 
be denied by administrative regula- 
tion governing the granting of leave 
without pay applicable to all em- 
ployees of a department 

Employees are not entitled to com- 
pensation for Sundays and holidays 
occurring within a definite period of 
leave without pay administratively 
authorized in advance even though 
the Sunday or holiday occurs on the 
last day of the authorized defiaite 
period of leave without pay and the 
employee reports for duty at the be- 
ginning of the duty day next following 
the expiration of such definite period. 

General rule is that employees absent 
on leave without pay for a definite 
period, which has been applied for in 
writing and been administratively 
approved, and who report for duty 


Page 
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LEAVES OF ABSENCE—Continued. 
Without pay—Continued. 
Sundays and holidays—Continued. 
at the beginning of the duty day 
next following the expiration of such 
definite period, are entitled to com- 
pensation for the Sundays and holi- 
days occurring between the expira- 
tion of the leave granted and the day 
of actual reporting for duty 
Temporary employment — Interstate 
Commerce Commission employees 
granted voluntary leave without pay 
to accept positions with Federal Co- 
ordinator of Transportation cannot re- 
tain their positions with the Commis- 
sion and receive compensation in the 
new position at a rate in excess of that 
received with the Commission 


LEGISLATION: 

Effective date—pension checks—effective 
date of repeal by act Mar. 20, 1933, of 
provisions of prior pension laws to effect 
that proceeds of a pension check would 
constitute assets of pensioner’s estate if 
death occurred on or after last date cov- 
ered by check, was June 30, 1933._._....- 

Private acts: 

Disability compensation—awards for 
injuries incurred in line of duty in 
civilian employment constitute “pen- 
sion’’ and are subject to percentage re- 
duction under economy act, as 
amended 

Pensions—awards of disability compen- 
sation for injuries incurred in line of 
duty in civilian employment consti- 
tute “‘pension’’ and are subject to per- 
centage reduction under economy act, 
as amended 


LODGING: 
Field parties—furnishing of lodging by 
third parties at Government expense is 
not precluded by economy act. 


MARINE CORPS: 
See Traveling expenses. 


MARRIED PERSONS: 

Not ineligible for reappointment or reem- 
ployment in classified civil service where 
spouse is also in the service, but in or- 
ganizing successor agency from _ per- 
sonnel of abolished agencies preference 
must be given to persons other than those 
whose spouses are also in the service 


MEDALS: 

Soldier’s—award of medal for act of hero- 
ism while soldier was serving as enlisted 
member of National Guard entitles him 
to additional pay at rate of $2 per month 
from date of enlistment in Army 


MEDICAL TREATMENT: 
Furloughs—Army enlisted man—com- 
munication with Army officer on duty in 
vicinity of soldier’s home, where he was 


Page 
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MEDICAL TREATMENT—Continued. Page | MILEAGE—Continued. | 


on furlough, resulting in procurement of 
medical attention with approval of 
corps area commander, did not consti- 
tute a reporting to a post or station such 
as would terminate the furlough, and 
payment for the soldier’s treatment in a 
private hospital and by a civilian physi- 
cian is not authorized-.................-.-. 
Hospitals—private room—Employees’ 
Compensation Commission beneficiary— 
“Reasonable medical, surgical, and hos- 
pital services’’ allowed by sec. 9, act 
Sept. 7, 1916, 39 Stat. 742, do not entitle 
to use of private room in hospital at Gov- 
ernment expense where ordered by em- 
ployee who agreed to pay therefor, and 
the nature of the disease or malady did 
not require isolation or use of a private 


I riick teceeniehcitctedh endear eilaicbitineninh niet 
Private—Army enlisted man at home on 
furlough; communication with Army 


officer on duty in vicinity, who, with 
approval of corps area commander, pro- 
cured medical attention, did not consti- 
tute a reporting to a post or station such 
as would terminate the furlough, and 
payment for the soldier’s treatment in a 
private hospital and by a civilian physi- 
cian is not authorized 


MILEAGE: 
Army Officers—nonmilitary duty—Where 
travel is without troops, allowance is 
subject to deduction of 3 cents per mile of 
land-grant-aided construction included in 
CN i svc dndditietincniaswnirscne 
Headquarters—automobile, use of own— 
reimbursement on mileage basis for travel 
within limits of employee’s designated 
post or duty or official station is not 
OIIIOE 5 as datanddde indesecewecccne 
Personal convenience: 

Army officer—where authorized to per- 
form official travel by own automobile, 
but he actually performs only a small 
portion of the travel by such means, 
abandoning the automobile travel as 
requiring too much time, the officer is 
not entitled to mileage for any portion 
of the trip 

Coast Guard officer—transportation fur- 
nished an officer traveling in a mileage 
status over a circuitous route not 
requiring official duties en route must 
be regarded as issued at his request and 
for his convenience and pleasure— 
amount to be collected from officer... 

Routes, circuitous—Coast Guard officer— 
transportation furnished an officer travel- 
ing in a mileage status over a circuitous 
route not requiring official duties en route 
must be regarded as issued at his request 
and for his convenience and pleasure— 
amount to be collected from officer 
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Travel by privately owned automobile: 
Army officer—where authorized to per- 
form official travel by his own automo- 
bile, but he actually performs only a 
small portion of the travel by such 
means, abandoning the automobile 
travel as requiring too much time, the 
officer is not entitled to mileage for any 
portion of the trip..................... 

Coast and Geodetic Survey employee: 
Entitled to mileage for official travel 
when performed in accordance with 
orders requiring travel by common 
carrier when practicable or, when not 
practicable, by personally owned 
automobile, and no comparative 
statement of costs by common carrier 
will be required if the orders recite 
that it has been administratively de- 
termined to be more economical and 
advantageous to the Government for 
the travel to be performed by em- 
ployee’s automobile--............... 
Where travel orders authorize or direct 
all travel to be by personally owned 
automobile, but this becomes im- 
practicable, mileage may be allowed 
for the portion actually so performed 
provided the administrative certifi- 
cate as to economy and advantage be 
so worded as to be applicable to all or 
any portion of the travel by em- 
Ployee’s own automobile_-__.__....-. 
Emergency Conservation Corps super- 
visory officers; whenentitled to mileage. 
Employees not entitled to increased mile- 
age because accompanied by other 
official travelers, but any saving by 
reason of such group travel may be con- 
sidered in determining the economy and 
advantage to the United States of 
authorizing travel by such means - - 
Headquarters—reimbursement on mile- 
age basis for travel within limits of 
employee’s designated post of duty or 
official station is not authorized ---__- ‘ 
Navy nurse may be paid money allow- 
ance at rate of 3 cents per mile for dis- 
tance involved via shortest usually 
traveled route, when authorized to 
travel by own automobile, when en- 
titled to transportation or transporta- 
tion and subsistence, as distinguished 
i itcieittanainitimatdinnsine 
Troops, travel without—Army officers— 
allowance is subject to deduction of 3 
cents per mile of land-grant-aided con- 
struction included in official route 


MILITARY ACADEMY, UNITED 
STATES: 
Cadets—commuted ration allowance is 
subject to percentage reduction under 
economy act, amended 
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NATIONAL INDUSTRIAL RECOVERY Page | NAVY: 


ACT: 

Codes—See Contracts, codes of fair competi- 
tion. 

Employees: 
Compensation: 

Employees administratively furloughed 
from permanent positions may be 
given temporary positions with differ- 
ent duties and responsibilities and be 
paid increase in compensation under 
same department or office, where 
compensation is paid from funds 
allotted under act, swpra___._...__-- 

Government employees engaged on 
projects financed under act, supra, 
are subject to restrictions and limita- 
tions placed on employment of per- 
sonnel by sec. 206 of act, including 30- 
Ee ee ee eee 

No legal objection to administrative 
action fixing total or basic salary rate 
and deducting 15 percent in case of all 
employees, even though deduction 
would not be required as matter of 
law as to new employees or existing 
employees who were assigned to dif- 
ferent duties than previously per- 


Subject to 15-percent reduction, as to 
existing Government personnel en- 
gaged on projects financed under act, 
supra, but compensation of new per- 
sonnel engaged directly and exclu- 
sively on such work is not so subject. . 

Retirement status of temporary employ- 
ees would be for determination of Ad- 
ministrator of Veterans’ Affairs, but 
retirement deductions should be made 
during temporary assignment unless 
and until otherwise determined by 
competent authority. ...........----- 

5-day week—prison industries—deductions 
from compensation for Saturday on which 
no work is performed must be on basis of 

OO 6 OE be tdntidsiesesscuce Garis 

Government employees: 

Not subject to industrial codes - --.__..__- 

Restriction in act Mar. 3, 1933, against 
administrative promotion during fiscal 
year 1934 remains applicable to employ- 
ees of former Crop Production Loan 

Office of Department of Agriculture 

after transfer to Farm Credit Adminis- 

tration and precludes adoption for them 
of minimum wage fixed by industrial 
codes if resulting in increase in com- 

i cccartilicsnstundcunashedkece 


NATIONAL RECOVERY ADMINIS- 
TRATION: 

Appointments, emergency—should cover 
only periods for which the particular 
service may be required and not to extend 
in any event beyond June 30, 1935_____._- 


44, 52 


See Appointments; Economy act, pay; Mile- 
age; Pay; Subsistence; Transportation; 
Traveling expenses. 

Enlisted men as servants—prohibition in 
act Mar. 3, 1933, applies to enlisted men 
detailed to serve in an officers’ mess set 
up and operated on shore, notwithstand- 
ing officers comprising the mess may be 
attached to vessels and technically on sea 


Mail clerks—embezzlement of postal 
funds—demand to be made on surety for 
63 the shortage—procedure---_-...........--. 


NOTARIES PUBLIC: 
Fees: 

Depositions—economy act, amended— 
stenographic services performed per- 
sonally by notaries public designated 
to take depositions constitute services 
in or under a branch of the Government 
service and the compensation therefor 
is subject to percentage reduction, but 
such services hired by a notary public 
constitute reimbursable expenses and 
are not subject to reduction; nor is any 
reduction applicable to the official 
charges for administering oaths and 
affixing official notary seal_...........-- 

Folio charge for drawing an affidavit, 
deposition, or other paper covers the 
cost of reducing the same to writing, 
and no additional charge for reporting 
services is permissible_-............... 


OATHS: 

Administering of—postmasters—unless._ he 
is also a notary public, a postmaster is not 
authorized to administer the oath to a 
United States commissioner, verifying 
the correctness of his fee account-_--_-__..- 

Vouchers—traveling expenses—oath is re- 
quired on every travel voucher, whether 
for actual expenses or commuted allow- 


35 


35 


44 OFFICERS AND EMPLOYEES: 
Contracting with the Government: 
Contract for rental of typewriters for the 
use of a Government office, negotiated 
and signed by an employee thereof both 
for himself individually and the United 
States as contracting officer is in con- 
travention of sec. 41 of the Federal 
NNT IIIs cp onedddoisnunaeteacse 
Contracts between the United States and 
an employee to furnish a service the 
extent of, and the necessity for, which 
rest upon the determination of the con- 
tracting employee are open to criticism 
irrespective of the bona fides with which 
such determination may be exercised 
and cannot be sanctioned... ..........-. 
Separation from service: 
Appropriation and organization units ex- 
kn ccccccushnbonandcnmseosunen 
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OFFICERS AND EMPLOYEES—Contd. Page 


Separation from service—Continued. 
Federal Trade Commission—President 
may remove a member without assign- 
ing reasons therefor; and the appointed 
and qualified successor is entitled to the 
salary of the position. ...............-. 
Servants—Navy enlisted men—prohibition 
in act Mar. 3, 1933, applies to enlisted men 
detailed to serve in an officers’ mess set up 
and operated on shore, notwithstanding 
officers comprising the mess may be at- 
tached to vessels and technically on sea 


State—Contracting for Federal Govern- 
ment—U nauthorized unless specially ap- 
pointed therefor by proper Federal au- 
ave terthesien detictinsitnaptarnytstiilaadietid 

Torts—Act Apr. 10, 1928, 45 Stat. 413, is 
inapplicable to claims for damages result- 
ing from personal injuries caused by torts 
or negligence of Federal personnel - - ---- -- 

Two holding one position—Foreign Serv- 
ice—Appointment of another person, 
either on temporary or permanent basis, 
to a position occupied by an employee on 
leave automatically terminates the ap- 
pointment of the prior incumbent and 
precludes payment for leave after new 
appointee qualifies and enters on duty-.- -_- 

OFFICERS’ RESERVE CORPS: 

See Compensation; Leaves of absence; Pay; 

Quarters. 
PATENTS: 

Fees—Where rejection of application for a 
patent is due to the issuance of a prior 
patent to the same applicant in a foreign 
country, the fee which the law requires 
to accompany the application and which 
is separate and distinct from the fees re- 
quired for the issuance of a patent may 
not be refunded to the applicant__-.....-. 

Infringements—radio crystal control 
units—bidders may be required to show 
legal right to use patents involved in 
manufacture of supplies for the Govern- 
ment, or the Government may directly 
obtain such right for its own use or use 
through its contractors, but where mat- 
ter of infringement is in doubt, the con- 
tract should include a patent infringe- 
ment indemnity clause_-.............-.- 

PAY: 

See Economy Act. 

For civilian personnel, see Compensation. 

Active duty—Officers’ Reserve Corps— 
member not entitled to pay and allow- 
ances while hospitalized on account of 
injury suffered while attached to the 
Army at own expense and on voluntary 
application for training and instruction- 

Additional—soldier’s medal—award for act 
of heroism while soldier was serving as 
enlisted member of National Guard en- 
titles him to additional pay at rate of $2 
per month from date of enlistment in 


135 


49 


406 


170 


445 


173 


PAY—Continued. 
Discharge—one year’s pay—Navy ensign 


whose commission is revoked because of 
misconduct is not entitled upon discharge 
to 1 year’s pay or any part thereof____.._. 


Longevity: 


Army officer, retired—where retired as 
captain May 19, 1920, for wounds re- 
ceived in battle, he is permitted under 
act Mar. 2, 1903, to count, in computa- 
tion of longevity, time on retired list, 
but he may not be advanced from one 
pay period to another except by active 
duty, and he is not entitled, for purpose 
of comparison under act May 26, 1928, 
to credit for pay above second pay 
period with longevity.................. 

Navy: 

Enlisted man—completion of 4 years’ 
actual service and _ reenlistment 
during period Apr. 1, 1933, to June 
30, 1934, entitle to longevity increase 
of pay on basis of prior service, the 
reenlistment not being a promotion 
within sec. 201 of Economy Act-.--- 

Officer—pay accruing by reason of prior 
service as an enlisted man, on original 
appointment as an officer in the 
Navy, is not an automatic “increase 
in compensation” by reason of length 
of service, within sec. 201 of Economy 


Promotions, automatic—Economy Act— 


sec. 201, prohibiting automatic increases in 
compensation, is applicable to Navy offi- 
cers whose names are borne on promotion 
lists notwithstanding they are required to 
pass a mental and physical examination 
and must be nominated to and confirmed 
BEF Tilia > hnacaneeceeeusinddasticee 


Retired—Army officer—where retired as 


captain May 19, 1920, for wounds received 
in battle, he is permitted under act Mar. 
2, 1903, to count, in computation of lon- 
gevity, time on retired list, but he may 
not be advanced from one pay period to 
another except by active duty, and he is 
not entitled, for purpose of comparison 
under act May 26, 1928, to credit for pay 

above second pay period with longevity. 


Sickness: 


Officers’ Reserve Corps: 

Member not entitled to pay and allow- 
ances while hospitalized on account of 
injury suffered while attached to the 
Army at own expense and on volun- 
tary application for training and in- 
I ia inicienincn thin mpaseiniees 

Under act Apr. 26, 1928, an officer who 
suffers injuries while on active duty 
necessitating medical and hospital 
treatment is entitled to continuation 
of pay and allowances whether in 
money or in kind that he was entitled 
to receive at time of injuries for a 
period not to exceéd 6 months from 
date thereof, and orders issued to 
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PAY—Continued. 


Sickness— Continued. 


Officers’ Reserve Corps—Continued. 
extend the period of active duty after 
the injury are unnecessary to secure 
to him pay and allowances..-.--- 


Stoppages—Army enlisted men—under act 


May 22, 1928, collection by disbursing 
officers from current pay of enlisted men 
to liquidate amounts administratively 
found due the United States is limited to 
two-thirds of the currently earned pay, 
the uncollected balance to be likewise 
reduced in subsequent months; but after 
discharge the final account for stating be- 
tween the United States and the claimant 
is for settlement by the General Account- 
ing Office___- 


PAY ROLLS: 


Appointments— Public 


Health Service— 
pay rolls should show the date of appoint- 
ment, the date of entrance upon duty, and 
the date of oath of office of employees in 
the classified service, or the field service 
to which the provisions of the Classifica- 
tion Act have been extended, who were 
capelins to new or additional positions 


PENSIONS: 


Checks—eflective date of repeal by act Mar. 


20, 1933, of provisions of prior pension 
laws to effect that proceeds of a pension 
check would constitute assets of pen- 
sioner’s estate if death occurred on or 
after last date covered by check, was 
ne 


Private acts—awards of disability compen- 


sation for injuries incurred in line of duty 
in civilian employment constitute “‘ pen- 
sion” and are subject to percentage re- 
duction under Economy Act, as amended. 


PERSONAL SERVICES: 


Architects: 


Architect of the Capitol—under a contract 
for architectural services in connection 
with the construction of public build- 
ings which provides for a percentage 
compensation based on the cost of the 
buildings and their equipment, no part 
of the cost of beautifying and/or im- 
proving the grounds appurtenant to 
such buildings may be included in 
computing the amount of the architects’ 


Public Works Administration—architec- 
tural services should be engaged by 
contracting with private individuals or 
firms only when it has been adminis- 
tratively determined that the carrying 
out of the housing project cannot be 
accomplished by using regular employ- 
ees of the Government. 


Experts: 


Agricultural Adjustment Administra- 
tion—requirements of sec. 10 (a), act 
May 12, 1933, subjecting all officers and 
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PERSONAL SERVICES—Continued. 
Experts—Continued. 


employees of the Administration to 
provisions of the Classification Act may 
not be avoided merely by administra- 
tive designation of the appointees as 
“experts”’ i hiecinipadindperees 
Internal Revenue Service—Maximum 
per diem compensation for experts em- 
ployed under an appropriation subject 
to classification act; 15 percent reduc- 
tion required... .--. 


Servants of Navy officers—Prohibition in 


act Mar. 3, 1933, applies to enlisted men 
detailed to serve in an officers’ mess set 
up and operated on shore, notwith- 
standing officers comprising the mess may 
be attached to vessels and technically on 
sea duty 


Stenographic reporting: 


Constitutes services in or under a branch 
of the Government service where per- 
formed personally by notaries public 
designated to take depositions, and the 
compensation therefor is subject to per- 
centage reduction 

Under contract fixing one price per page 
for extra copies furnished the Secretary 
of Agriculture and a greater price for 
copies furnished the public, copies for 
the National Recovery Administration 
must be furnished at the contract rate 
for copies otherwise furnished the 
Secretary of Agriculture.............. 

Where particular reporter is engaged on 
personal-service basis for indefinite 
period to perform all reporting services 
required at a given place, the compen- 
sation or fees which have been fixed 
under some law, regulation, etc., in force 
prior to Apr. 1, 1933, are subject to 15 
amen GU. ccc oe cwcceccscccsecce 

While mere fact that an employee may 
furnish some material or equipment 
would not necessarily exempt his 
compensation from 15 percent reduc- 
tion, what a reporter is required to fur- 
nish in addition to his services is for 
consideration in determining whether 
the arrangement in a given case con- 
stituted an employment or a contract.. 


PHILIPPINE ISLANDS: 
Not classed as a “foreign country” 


under 
act Mar. 24, 1934, 48 Stat. 456, within 
meaning of act June 26, 1930, 46 Stat. 818, 
and Presidential regulations issued there- 
under authorizing the furnishing of living 
quarters, etc., to civilian officers and 
employees of the Government having a 
permanent station in a foreign country, 
other than in the cage of Foreign Service 
officers under the State Department.-_... 


POST OFFICE DEPARTMENT: 
Mail 


equipment shops—40-hour week— 


Applicable to employees whose compen- 
sation is not controlled by classification 
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POST OFFICE DEPARTMENT—Con. Page | PRINTING: Page 

ge act, as amended, or any other Federal Civil Works Administration— Printing pro- 
statute, but fixed and adjusted by the cured in the District of Columbia but not 

Postmaster General with reference to from or through the Public Printer is in 

rates of wages paid to similar classes in contravention of law and payment there- 

commercial industry...........--.---.-- 367 for is not authorized. The authorization 

Mail messengers—Retired employee is not from the Joint Committee on Printing 

199 prohibited from entering into a contract for field printing extends only to printing 
for performance of mail messenger procured elsewhere than in the District of 

OIE cndasnend ens wcatetnn tabtinichee 416 Columbia and for the exclusive use of the 


I nepinciibtisenmngnen sisomnan 291 


PRISON INDUSTRIES: 
. A 5-day week—Deductions from compensa- 
tion of owner for losses “in the mail, tion for Saturday on which no work is 


there is no authority for including as a performed must be on basis of a full day’s 
part of such indemnification the fees paid oe are oe aie 44 


attorneys in connection with securing PROMOTIONS: 
duplicates of securities, etc., lost in the See Compensation; Economy act; Economy 


Mails, registered, lost—Under title 39, 
chap, 10, sec. 381, U.S. Code, providing 
167 for registration of mail and indemnifica- 


ye ciaibbakdelhekenlediinibek wihnetaion 301 act, amended. 
‘0s’ ; 
” aes PROPERTY: 
Acting: . 
. Private: 
Person who voluntarily assumes the 
Damages: 


duties of acting postmaster without 
designation by Postmaster General 
is not entitled to any compensation 
therefor unless and until he has been 
115 lawfully designated to act--........- 108 
Where properly designated and assumes 
charge of post office before approval of 
bond, the bond may be so worded as 
to become effective from date the act- 
ing postmaster actually assumes 
charge, notwithstanding bond of 
former postmaster continues until 


Commerce Department—Comptroller 
General will not recommend to Con- 
gress under act Apr. 10, 1928, the pay- 
ment of claims for consequential 
damages to adjoining property based 
on alleged negligent operation of a 
gE TS ae 349 

Military service—articles of personal 
property acquired after the effective 
date of change of station orders may 
not be included in authorized change 
of station allowance of baggage and are 


447 that of new appointee has been . not within the contemplation of act 
approved.-.......- oer eneeneceesa-- - 108 Mar. 4, 1921 464 
Administering of oaths—Uniess he is also I aie SOP Se a a ewe 


a notary public, a postmaster is not 
| authorized to administer the oath to a 
United States commissioner, verifying 
the correctness of his account for the 
statutory fees earned for services in 
101 criminal cases before him-..........-.-- 443 
Post office—New York City—Low bid of 
otherwise responsible bidder may not 
be rejected because he had not filed on or 
before date bids were opened his signed 
copy of the President’s reemployment 
agreement, when records show such copy 
was filed shortly after bids were opened 
and before any action was taken thereon 
101 and when investigation showed bidder 
was paying above the wage scale and 
otherwise conforming to the reemploy- 
ment agreement. ..-...-. edudvncaubcniians 121 
Star routes—Retired employee is not ore 
hibited from entering into a star route 
contract for carrying the mail............ 270 


PRESIDENT OF THE UNITED STATES: 
Has authority to remove a member of the 
Federal Trade Commission without 
assigning reasons therefor-.- malian 135 
441 May not be placed in an attitude as sanc- 
tioning disregard of statutory law without 
his purpose to do so appears clear beyond 
any room for doubt.....- scaecataalaeeeaias 


Coast and Geodetic Survey—under a 
contract for the hire of a launch and 
the services of the owner as engineer, 
the United States is not liable for the 
loss of the launch, which became 
disabled while being operated by the 
owner for the purposes contemplated 
by the lease, in the absence of a show- 
ing of fault or negligence on the part 

of the United States. ....- 342 
Postal Service—under title 39, chap. 10, 
sec. 381, U.S. Code, providing for 
registration of mail and indemnifica- 
tion of owner for losses “‘in the mail”’, 
there is no authority for including as 
a part of such indemnification the fees 
paid attorneys in connection with 
securing duplicates of securities, etc., 

lost in the mail.........-..- aa’ ae 
Public—damages in transit—where not 
shown that the weather encountered 
was otherwise than might reasonably 
have been expected on the voyage in 
question, the mere fact that rough seas 
boarded the deck, causing the cargo to be 
shifted with resultant damage thereto, 
is not sufficient to establish the exist- 
ence of a “peril of the sea’’ so as to 

relieve the carrier from liability —< ae 
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PUBLIC BUILDINGS: 

Post office—New York City—low bid of 
otherwise responsible bidder may not be 
rejected, because he had not filed on or 
before date bids were opened his signed 
copy of the President’s reemployment 
agreement, when records show such copy 
was filed shortly after bids were opened 
and before any action was taken thereon 
and when investigation showed bidder 
was paying above the wage scale and 
otherwise conforming to the reemploy- 
ment agreement --............. eanEgaons 


PUBLIC WORKS ADMINISTRATION: 
Housing contracts—architectural services 
should be engaged by contracting with 
private individuals or firms only when it 
has been administratively determined 
that the carrying out of the housing proj- 

ect cannot be accomplished by using 
regular employees of the Government... 


QUARTERS: 

Quarters allowance— Foreign Service—Com- 
merce Department employees—under act 
Mar. 24, 1934, 48 Stat. 456, the Philippine 
Islands may not be classed as a “‘foreign 
country” within act June 26, 1930, 46 
Stat. 818, and Presidential regulations 
issued thereunder authorizing the furnish- 
ing of living quarters, etc., to civilian 
officers and employees of the Govern- 
ment having a permanent station in a 
foreign country, other than in the case of 
Foreign Service officers under the State 
a cetinceaiciennsinmidignnincirnmes 

Rental allowance—Officers’ Reserve Corps 
member in receipt of quarters in kind 
at time of injury while on active duty is 
not entitled to rental allowance during 
period he is receiving hospital and medical 
tela dindeadndpndtinndawbepews 

RATIONS: 

Commutation—Military Academy cadets— 
subject to percentage reduction in com- 
muted rations, under economy act, 
CIE ad ctiticicticabinidicn GeécebeKun 


REALLOCATIONS: 
See Classification. 


REINSTATEMENTS: 

Rules applicable to, govern reemployment 
of a beneficiary under the employees’ 
Compensation Ott.........cncccecnccaccce 

RENT: 

Automobiles—agreement by the Govern- 
ment to rent passenger-carrying vehicles 
for one year at monthly rates which 
would exceed $750 per year is in contra- 
vention of sec. 3, act Mar. 3, 1933, 47 Stat. 


Typewriters—contract for rental of type- 
writers for Government use, negotiated 
and signed by employee both for himself 
individually and the United States as 
contracting officer, is in contravention of 
sec. 41 of the Federa] Criminal Code.... 
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MENTS AND ESTABLISHMENTS: 
See Department and establishments. 


RESIGNATIONS: 

Where accepted to take effect on a future 
date, but before arrival of such date em- 
ployee requested postponement, which 
was granted, he is entitled to compensa- 
tion for services rendered until final effec- 
tive date of resignation _-_--...........- 7 


| RETIREMENT: 


See Pay. 
Civilian: 
Annuities: 

Former civilian employees who received 
a lump-sum award of disability com- 
pensation on the basis of life expect- 
ancy under the terms of the Employ- 
ees’ Compensation Act is prohibited 
from receiving disability retirement 
annuity under the terms of the Civil 
EO 

Payment of death compensation to a 
widow on account of her husband 
under the Employees’ Compensation 
Act and disability retirement annuity 
on her own account under the Civil 
Retirement Act for the same period 
of time is prohibited_............-- 

Reemployment—annuitant involunta- 
rily separated after at least 30 years’ 
service, and temporarily reemployed; 
when again eligible for annuity _-_.-..- 

Deductions: 

Reemployment—Total or basic com- 
pensation of retired officers or em- 
ployees reemployed under National 
Recovery Administration will be 
subject to 34% percent deduction un- 
less and until otherwise determined 
by competent authority. In no case 
may retirement annuity and civilian 
compensation be paid to same person 
for same period of time---_-..--- 

Temporary employees— Retirement 
status would be for determination of 
Administrator of Veterans’ Affairs, 
but retirement deductions should be 
made during temporary assignment 
unless and until otherwise deter- 
mined by competent authority _ - 

Disability— Payment of death compensa- 
tion to a widow on account of her hus- 
band under the Employees’ Compensa- 
tion Act and disability retirement an- 
nuity on her own account under the 

Civil Retirement Act for the same 

period of time is prohibited...........- 

Reemployment: 

Annuitant involuntarily separated after 
at least 30 years’ service, and tempor- 
arily reemployed; when again eligible 
for annuity__.... 

Retired employee is not prohibited from 
entering into a contract for perform- 
ance of mail messenger service. 


Page | REORGANIZATION OF DEPART- Page 
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e RETIREMENT—Continued. Page Page 


SEAMEN—Continued. 


| 





Civilian—Continued. 
Reemployment—Continued. 

Retired employee is not prohibited from 
entering into a star-route contract for 
CURT CO IB i tn dei nunca scivendie 

Foreign Service—Unhealthful post—Rule 
as to computation of service credits_._..- 
Military—Reemployment—National Re- 
covery Administration may employ 
retired enlisted personnel, retired on en- 
listed service only, and they may receive 
their retired pay in addition to compensa- 
tion for civilian service- 


SALES: 


Surplus property—Executive Order No. 
6646, Mar. 14, 1934, requiring compliance 
with codes of fair competition, is not 
applicable to the sale of surplus, obsolete, 
a ee es 

Taxes, State— Purchases by the United 
States are not subject to_................ 


SATURDAYS: 


See Sundays and holidays. 


SEAMEN: 


Aliens—Transportation—A ppropriations 
for relief of American seamen are not 
available to furnish transportation to a 
port of the United States or to a foreign 
port for seaman of alien nationality who 
had been shipped at a foreign port upon 
an American vessel which is subsequently 
tt iietteeceasicawsi-ancasedassien 

Destitute American—Transportation—Un- 
der act Mar. 5, 1934, 48 Stat. 395, ship- 
wrecked and destitute seamen of Ameri- 
can fishing vessels are entitled to the bene- 
fits of the appropriations made in act Apr. 
7, 1934, 48 Stat. 533, and the American 
fishing vessel on which such seamen last 
served is not required to reimburse the 
United States for the cost of returning the 
seamen to the United States. However, 
this does not include return at expense of 
the Government of the bodies of deceased, 
destitute American seamen to the United 
a ee cen 

Shipwrecked American: 

Transportation: 

Appropriations for the rescue, relief, 
and protection of American seamen 
are inapplicable to payment to steam- 
ship owners or operators for trans- 
portation of destitute or shipwrecked 
seamen if their last previous service 
was on a vessel of such steamship 
owner or operator and was not termi- 
Cf ae 

Under act Mar. 5, 1934, 48 Stat. 395, 
shipwrecked and destitute seamen of 
American fishing vessels are entitled 
to the benefits of the appropriations 
made in act Apr. 7, 1934, 48 Stat. 533, 
and the American fishing vessel on 
which such seamen last served is not 
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Shipwrecked American—Continued. 
Transportation—Continued. 
required to reimburse the United 
States for the cost of returning the 
seamen to the United States. How- 
ever, this does not include return at 
expense of the Government of the 
bodies of deceased, destitute Ameri- 
can seamen to the United States for 
burial 


AND ESTABLISHMENTS: 
See Departments and establishments. 


STATES: 


Claims—In re payments to counties of 
Oregon and Washington from special 
fund “Oregon and California land-grant 

Officers—Contracting for Federal Govern- 
ment unauthorized unless specially ap- 
pointed therefor by proper Federal 
i acicinrcatnintathamcnanoney ; 

Taxes: 

Gasoline—National Guard not subject to- 
Sales—Purchases by the United States 
SEE Wicca cencoccenesecncces 


SUBSISTENCE: 


Actual expenses—Navy nurse—entitled, 
when traveling on official business away 
from designated posts of duty, to reim- 
bursement not exceeding $5 per day - 

Fractional days—Navy nurse—for fraction- 
al parts of a day at commencement or end- 
ing of a travel status period Navy nurses 
are entitled to one-fourth of the rate for a 
calendar day for each period of 6 hours or 
portion thereof_ -.............-..-.. ° 

Headquarters—issuance of orders for a 
change of station does not place the em- 
ployee in a travel status entitling to sub- 
sistence or other expenses at his previous 
headquarters, or until there is an actual 
departure therefrom pursuant to such 
ihe ccheiiideicdentiainh ; 

Lodging—economy act—field parties—fur- 
nishing of lodging by third parties at 
Government expense not precluded by 
WOT cclaasshninreninniniiimeadineiine 

Meals—economy act—field parties- far- 
nishing of meals by third parties at Gov- 
ernment expense not precluded by act-. 

Messes—economy act—field parties—main- 
tenance of messes not precluded by act - - 

Navy nurse—not entitled, during fiscal year 
1933, to reimbursement under act June 3, 
1926, 44 Stat. 688, as amended_........--- 

Orders: 

Navy Department employee—duty 
abroad terminated under orders pro- 
viding for return to the United States 
and stipulating that after the closing of 
the office the employee would be on 
leave if accrued, or on leave without 
pay—per diem entitled to after closing 
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SERVICES BETWEEN DEPARTMENTS 
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SUBSISTEN CE—Continued. 
Orders—Continued. 

Public Works, Federal Emergency Ad- 
ministration of—issuance of orders for a 
change of station does not place the em- 
ployee in a travel status entitling to 
subsistence or other expenses at his 
previous headquarters, or until there 
is an actual departure therefrom pur- 
suant to such orders... ...-. 5 

Per diems: 

Navy: 
Nurse: 

Entitled, when traveling on official 
business away from designated 
posts of duty, to per diem in lieu 
of subsistence not exceeding $4 

Where change in rates takes place 
during period of continuous travel 
status, one rate being prescribed for 
travel on a vessel and one 1.‘e for 
travel on land, the one rate ends and 
the other begins upon disembarking 
or embarking during the travel 


Officer—where authorized to travel on 
a foreign vessel from Shanghai, China, 
through the Suez Canal, to New York 
City, officer is not entitled to per diem 
in lieu of actual expenses of subsist- 
ence while traveling thereon, where 
it is shown that transportation was 
available on vessels of American 
registry sailing from Shanghai to San 
Francisco 

Navy Department employee—Duty 
abroad terminated under orders pro- 
viding for return to the United States 
and stipulating that after the closing of 
the office the employee would be on 
leave if accrued, or on leave without 
pay—per diem entitled to after closing 
of office.......-- 

Travel status: 

Foreign Service officer—Period for which 
entitled to per diem between termina- 
tion of leave within the United States 
and return to station abroad 

Navy nurse—Where change in per diem 
rates takes place during period of con- 
tinuous travel status, one rate being 
prescribed for travel on a vessel and one 
rate for travel on land, the one rate ends 
and the other begins upon disembark- 
ing or embarking during the travel 


Navy Department employee—Duty 
abroad terminated under orders pro- 
viding for return to the United States 
and stipulating that after the closing of 
the office the employee would be on 
leave if accrued, or on leave without 
pay—per diem entitled to after closing 
of office 

Vessels, foreign—Navy officer—Where au- 
thorized to travel on a foreign vessel from 

Shanghai, China, through the Suez 








Page | SUBSISTENCE—Continued. 


Canal, to New York City, officer is not 
entitled to per diem in lieu of actual 
expenses of subsistence while traveling 
thereon, where it is shown that trans- 
portation was available on vessels of 
American registry sailing from Shanghai 
to San Francisco 


| SUNDAYS AND HOLIDAYS: 


40-hour week: 

Engraving and Printing, Bureau of—In 
computing deductions from the per 
annum compensation of employees on 
a 40-hour week, nonwork days are to be 
regarded the same as Sundays and 
holidays 

Government Printing Office: 
Administrative regulation in force 

prior to Mar. 28, 1934, fixing time and 
one-half as rate of compensation for 
work on legal holidays was rendered 
inoperative by sec. 23, act Mar. 28, 
1934. It is only by reason of another 
statute that per diem employees 
affected by sec. 23, supra, receive 
double compensation for work on 
legal holidays during regular tour of 
duty of 40 hours 

For employees whose regular tour of 
duty of 40 hours per week does not 
include Sunday, and who are not 
paid on an annual basis, work on 
Sunday performed in an emergency 
should be regarded as overtime and 
paid for at the rate of time and one- 
half. If the regular tour of duty of 
40 hours per week for an employee or 
group of employees is established ad- 
ministratively to include Sunday, 
only the regular rate of compensation 
on a 40-hour week basis would be 
payable for work on Sunday 

If maximum 40 hours of labor per week 
are distributed over 5 days of week 
only, the Saturday half-holiday be- 
comes inoperative and, in an emer- 
gency, Saturday may be included as 
one of the 5 working days either as to 
individual employees, groups of em- 
ployees, or the entire force 

Legal holidays mentioned in act Jan. 12, 
1895, should be included as a part of 
the 40-hour week. Employees who 
are not required to work on said holi- 
days are entitled to their regular com- 
pensation for the day, and employees 
not paid on an annual basis, who are 
required to work on said holidays, 
are entitled to be paid at their regular 
rate of compensation in addition to 
the regular pay for the holidays------ 

Naval Establishment: 

Additional compensation rates fixed by 
the schedule of wages applicable to 
work on Sundays and legal holidays 
when not within the regular tour of 
duty of 40 hours per week may con- 
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SUNDAYS AND HOLIDAYS—Contd. Page | SUNDAYS AND HOLIDAYS—Contd. Page 
40-hour week—Continued. Leaves of absence—Continued. 
Naval Establishment—Continued. Without pay—Continued. 


tinue to be paid, but for work on Sun- 
days within such tour of duty only the 
regular rate of compensation should be 
paid, and for work on legal holidays 
within the regular tour of 40 hours 
only twice the regular rate should be 


As to employees paid by the month or 
year who are on a 5-day work week, 
all nonwork days occurring within a 
period of sick leave or leave without 
pay should be regarded the same as 
Sunday heretofore on a 544-day week 

Nothing in 40-hour week provision to 
authorize payment of a night’ differ- 
ential in addition to Sunday or holi- 
day pay to employees all of whose 
regular tour of duty is served between 
7 a.m. and 6 p.m., who may be re- 
quired to work overtime between 6 
p.m. and 7 a.m 

Per diem employees whose regular tour 
of duty of 40 hours is on 5 days per 
week are entitled to holiday pay for a 
legal holiday falling on a nonwork day 
on which no work is performed 

Saturday half holiday law is inoperative 
to require granting of compensatory 
time for work in excess of 4 hours on 
Saturday for all employees whose 
regular tour of duty is 40 hours on 5 
days per week, but said law remains 
operative to employees regularly 
working ona 5}4-day weekly schedule. 

Unless and until modified as provided 
by law, all schedules, regulations, and 
practices in effect prior to Mar. 28, 
1934, relative to compensation for 
Sunday and holiday work are ren- 
dered inoperative insofar as in conflict 
with sec. 23, act Mar. 28, 1934, but 
otherwise to remain in full force and 


Leaves of absence: 


Sick—Nonwork days—as to employees 
paid by the month or year who are on a 
5-day work week, all nonwork days 
occurring within a period of sick leave 
should be regarded the same as Sun- 
day heretofore on a 5}4-day week 

Without pay: 

Compensation for Sundays and holidays 
occurring between termination of 
definite period of leave without pay 
administratively granted in advance 
and the actual return to duty at be- 
ginning of duty day next following 
expiration of such definite period may 
be denied by administrative regula- 
tion governing the granting of leave 
without pay applicable to all employ- 
ees of a department 

Employees are not entitled to compen- 
sation for Sundays and holidays oc- 


curring within a definite period of 
leave without pay administratively 
authorized in advance even though 
the Sunday or holiday occurs on the 
last day of the authorized definite 
period of leave without pay and the 
employee reports for duty at the be- 
ginning of the duty day next following 
the expiration of such definite period - 

General rule is that employees absent 
on leave without pay for a definite 
period, which has been applied for in 
writing and been administratively 
approved, and who report for duty at 
the beginning of the duty day next 
following the expiration of such defi- 
nite period, are entitled to compen- 
sation for the Sundays and holidays 
occurring between the expiration of 
the leave granted and the day of 
actual reporting for duty 

Nonwork days—as to employees paid 
by the month or year who are on a 
5-day work week, all nonwork days 
occurring within a period of leave 
without pay should be regarded the 
same as Sunday heretofore on a 
544-day week 


Saturdays: 


Act Mar. 3, 1931: 

Deductions from compensation for 
Saturday on which no work is per- 
formed by employees for whom a 
5-day week is adopted must be on 
basis of a full day’s pay-......-..--- 

Inoperative to require granting of com- 
pensatory time for work in excess of 

4 hours on Saturday for all employees 

of the Naval Establishment whose 

regular tour of duty is 40 hours on 5 

days per week, but the law remains 

operative to employees regularly 
working ona5}4-day weekly schedule. 
Where employee works a regular num- 
ber of hours on all 6 working days of 
the week the Saturday half holiday 
applies, and an employee who works 
more than 4 hours on Saturday under 
these conditions is entitled to com- 
pensatory time equivalent to time 
worked in excess of 4 hours.........- 
Where employee works irregularly on 
no fixed schedule, compensatory time 
cannot be allowed for time worked on 

Saturday in excess of 4 hours....... ‘ 

Where employee works on a regular 
schedule of only 5 days per week, 

Saturday may be included as one of 

the 5 days, and the half holiday law 

would not require compensatory 
time to be granted for work on Satur- 
day in excess of 4 hours............-- 
Where employee works on a regular 
schedule on 5 days of the week or less, 
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SUNDAYS AND HOLIDAYS—Contd. 
Leaves of absence—Continued. 
Saturdays—C ontinued. 
for a total of 30 hours per week, he is 
not entitled to compensatory time 
for work performed on Saturday in 
excess of 4 hours 


TAX APPEALS, BOARD OF: 

Members—Terms of office expire on anni- 
versaries of the dates the terms of the 
original appointees expired 

TAXES: 

See District of Columbia. 

Federal—gasoline— National 
subject to 

Processing: 
Contracts: 

Contractor who was not the processor 
and did not pay the processing tax to 
the United States is not entitled to 
payment in excess of contract price of 
an amount equal to the tax paid by 
contractor’s vendor.................. 

Payment not authorized from appro- 
priations made prior to act May 12, 
1933, under contract entered into prior 
to that date which did not contain a 
provision therefor. ...............-.. 

When Government liable, and when 
not liable, for processing tax 

State: 

Gasoline—National Guard not subject to- 

Sales—Purchases by the United States 

are not subject to State sales taxes... -- 
TELEPHONES: 

Calls, personal—where Government facili- 
ties are used under emergent conditions, 
the collection for their use in foreign coun- 
tries should be in sufficient amount to 
permit payment of the bills in terms of 
United States currency without any loss 
6p Se BOT oo co ccncvecnccsepenece 


TENNESSEE VALLEY AUTHORITY: 
Appropriations—ad vance of funds may not 
be made to the War Department to com- 
plete the construction of a lock on the 
Tennessee River, for which the depart- 
ment’s own appropriation has become ex- 
Nn ae 
TIME: 
Compensatory: 
Saturday half holidays: 
Forty-hour week—half holiday law is 
inoperative to require granting of 
compensatory time for work in excess 
of 4 hours on Saturday for all employ- 
ees of the Naval Establishment whose 
regular tour of duty is 40 hours on 5 
days per week, but the law remains 
operative to employees regularly 
working on a 54-day weekly sched- 


Guard not 


Where employee works a regular num- 
ber of hours on all 6 working days of 
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TIME—Continued. 
Compensatory—Continued. 
Saturday half holidays—Continued. 

the week the Saturday half holiday 
applies, and an employee who works 
more than 4 hours on Saturday under 
these conditions is entitled to com- 
pensatory time equivalent to time 
worked in excess of 4 hours. -.......- 
Where employee works irregularly on 
no fixed schedule, compensatory time 
cannot be allowed for time worked on 
Saturday in excess of 4 hours. .-....-- 
Where employee works on a regular 
schedule of only 5 days per week, 
Saturday may be included as one of 
the 5 days, and the half holiday law 
would not require compensatory time 

to be granted for work on Saturday in 
SURAT ARI icae ce cosseemnaccestc< 
Where employee works on a regular 
schedule on 5 days of the week or less, 

for a total of 30 hours per week, he is 
not entitled to compensatory time 

for work performed on Saturday in 
excess of 4 hours 


TORTS: 

Government employees—act Apr. 10, 1928, 
45 Stat. 413, is inapplicable to claims for 
damages resulting from personal injuries 
caused by torts or negligence of Federal 


TRANSFERS: 
See Appropriations. 


TRANSPORTATION: 
Automobile of Army officer included with 
household effects—excess cost payable 


Baggage—Army officer who shipped his 
temporary change of station allowance 
by express is entitled to reimbursement 
not to exceed cost of making shipment by 
SU ocdint panama acwadaddiiersaneeee 

Bills of lading—misdescription—plaster of 
paris copies or reproductions of architects’ 
models take rating provided in Consoli- 
dated Freight Classification for “‘ Plaster, 
Staff or Cement Plaster Work, Archi- 
tectural”, rather than for ‘Models, 
n.0.i.b.n.”, although described on bills of 
Ep un cconcamecesanesbecon 

Dependents—Navy officer detached from 
duty on vessel and assigned to duty on 
shore; transportation to which depend- 
Mic cdesnudnctdensununeineoe,s 

Express: 

Baggage—Army officer who shipped his 
temporary change of station allowance 
by express is entitled to reimbursement 
not to exceed cost of making shipment 
I. od os dans bmanipsiondininntit ‘ 

Land-grant deductions are required to 
be made from charges for express service 
by the Railway Express Agency, Inc. - 
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TRANSPORTATION—Continued. Page | TRANSPORTATION—Continued. 
Fares: Household effects —Continued. 


Railroad: 
Pullman: 

Cost of drawing room in excess of that 
for lower berth to be paid by 
traveler, where over-night travel 
involved 

Lower berth authorized for over- 
night travel 

Where transportation request calls for 
lowest rate, 2d class, and the carrier 
issues a higher class ticket upon 
traveler’s request, allowance will be 
made as for ticket authorized on face 
of request 

Steamship—transportation of troops on 
commercial vessels on which there are 
not sufficient minimum-rate first-class 
staterooms to accommodate the entire 
detachment—procedure to be followed_ 


Household effects: 


Excess cost: 
Army officer: 

Automobile included—excess cost 
payable by officer 

No actual increased cost for shipment 
of officer’s baggage by Army trans- 
port, and such cost is not an element 
for consideration in the case of 
shipments between the east and 
west coasts of the United States_.. 

Where effects turned over to Quarter- 
master Department for shipment in 
three lots, officer is entitled to have 
them shipped at public expense 
provided the aggregate cost does not 
exceed that of a like weight in one 
lot from old to new permanent 


Where part of personal effects are 
shipped from old station to an 
intermediate point, thence to new 
station, the weight from such inter- 
mediate point, although included 
on a separate bill of lading, is not an 
additional shipment chargeable 
against the weight allowance, but 
the additional cost of shipment to 
such intermediate point and thence 
to ultimate station over and above 
the cost of shipment of a like weight 
by usual freight routing in one lot 
from old to new station is for collec- 
tion as excess 

Foreign and Domestic Commerce offi- 
cer—where trade commissioner, on 
change of station San Antonio to Mexico 
City, shipped his household effects to 
Laredo, but upon refusal of Mexican 
authorities to permit their entry free of 
duty he has them returned to San 
Antonio, he may be reimbursed only for 
cost of shipment to Laredo 

Navy officer—change of duty when old 
and new stations are in the same city 


does not authorize transportation at 
public expense of household effects 
from one house to another in that city __ 
Routes—Army officer—where officer's 
assignment is changed while en route to 
and prior to reporting to first assigned 
duty station, he is entitled to have his 
authorized change of station baggage 
allowance shipped from the point where 
intercepted while regularly in transit 
under the original order, to his ultimate 
new station at public expense_.._...... 
Two or more shipments: 
Army officer: 

Where effects turned over to Quarter- 
master Department for shipment 
in three lots, officer is entitled to 
have them shipped at public ex- 
pense provided the aggregate cost 
does not exceed that of a like weight 
in one lot from old to new perma- 
nent station 

Where part of personal effects are 
shipped from old station to an inter- 
mediate point, thence to new sta- 
tion, the weight from such inter- 
mediate point, although included 
on a separate bill of lading, is not an 
additional shipment chargeable 
against the weight allowance, but 
the additional cost of shipment to 
such intermediate point and thence 
to ultimate station over and above 
the cost of shipment of a like weight 
by usual freight routing in one lot 
from old to new station is for collec- 
tion as excess 


Land-grant deductions: 


Fact that soldier absent without leave 
may be required to reimburse the 
Government for the cost of his trans- 
portation back to his station is not a 
basis for relieving the railroad company 
from furnishing such transportation at 
the reduced rate applicable for the 
travel of troops of the United States. 

Required to be made from charges for 
express service by the Railway Express 
Agency, Inc 

Where enlisted man absent without 
leave from station is furnished trans- 
portation requests for his return thereto, 
he is traveling for his own purposes and 
the carrier is entitled to payment for 
the transportation without land-grant 
deduction 

Where enlisted man absent without leave 
from station reports to another Army 
post or is apprehended and delivered 
thereto, and is there tried for his offense, 
his travel thereafter under orders to 
proceed to his former, station is for 
military purposes and the cost thereof 
is subject to land-grant deduction._.. 
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TRANSPORTATION—Continued. 
Rates: 

Classification—plaster of paris copies or 
reproductions of architects’ models take 
rating provided in Consolidated Freight 
Classification for ‘Plaster, Staff or 
Cement Plaster Work, Architectural’, 
rather than for ‘‘ Models, N.O.1.B.N.”, 
although described on bills of lading as 


Lowest first class—transportation of 
troops on commercial vessels on which 
there are not sufficient minimum-rate 
first-class staterooms to accommodate 
the entire detachment—procedure to 
be followed 

Remains—seamen—return to the United 
States of bodies of deceased, destitute 
American seamen for burial is not author- 
ized at public expense 

Requests—excess fares—where transporta- 
tion request calls for lowest rate, 2d class, 
and the carrier issues a higher class ticket 
upon traveler's request, allowance will be 
made as for ticket authorized on face of 
request 

Superior accommodations: 

Not authorized at public expense 

Transportation of troops on commercial 
vessels on which there are not sufficient 
minimum-rate first-class staterooms to 
accommodate the entire detachment— 
procedure to be followed 

Where transportation request calls for 
lowest rate, 2d class, and the carrier 
issues a higher class ticket upon travel- 
er’s request, allowance will be made as 
for ticket authorized on face of request - 

Troops of the United States—land-grant 
deductions—fact that soldier absent with- 
out leave may be required to reimburse 
the Government for the cost of his trans- 
portation back to his station is not a basis 
for relieving the railroad company from 
furnishing such transportation at the 
reduced rate applicable for the travel of 
troops of the United States 

TRAVELING EXPENSES: 

Constructive travel—delays en route— 
Marine Corps officer orders directed 
travel by a particular route, but author- 
ized travel over route of officer’s own selec- 
tion, with understanding that reimburse- 
ment would not exceed cost to travel as 
directed; basis for reimbursement 

Delays en route—Marine Corps officer— 
orders directed travel by a particular 
route, but authorized travel over route of 
officer’s own selection, with understand- 
ing that reimbursement would not exceed 
cost to travel as directed; basis for reim- 


First duty station—Engineer Corps em- 
ployee—transfer between departments 
constitutes a new appointment and em- 
ployee may not be reimbursed for travel- 
ing expenses in reporting to new position, 
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even though the travel was pursuant to a 
contract providing for payment of the 
traveling expeneses.....................--- 

Headquarters—automobiles, use of own— 
Emergency Conservation Corps—super- 
visory officers entitled to actual expenses 
only, where automobile used within lim- 
its of official station 

Joint—automobile, use of own—employee 
not entitled to increased mileage because 
accompanied by other official travelers, 
but any saving by reason of such group 
travel may be considered in determining 
the economy and advantage to the United 
States of authorizing travel by such 


Judges—reimbursement of Federal judges 
who are entitled to only “necessary” 
expenses of travel is subject to provisions 
of paragraphs 9 and 10 of Standardized 
Government Travel Regulations - --..... 

Navy nurse not entitled, during fiscal year 
1933, to reimbursement under act June 
3, 1926, 44 Stat. 688, as amended __.___--- 

Oath is required on every travel voucher, 
whether for actual expenses or commuted 


Pullman: 

Cost of drawing room in excess of that 
for lower berth to be paid by traveler, 
where over-night travel involved__-_-_-.. 

Lower berth authorized for over-night 


Routes, indirect—Marine Corps officer— 
orders directed travel by a particular 
route, but authorized travel over route 
of officer’s own selection, with under- 
standing that reimbursement would not 
exceed cost to travel as directed; basis 
for reimbursement 

Transfers: 

Engineer Corps employee—transfer be- 
tween departments constitutes a new 
appointment and employee may not 
be reimbursed for traveling expenses 
in reporting to new position, even 
though the travel was pursuant to a 
contract providing for payment of the 
traveling expenses. -................-.-.. 

Public Works, Federal Emergency Ad- 
ministration of—prior authorization 
from head of establishment or an as- 
sistant head authorized by statute to 
act in his stead is required to entitle 
employee to reimbursement of travel- 
ing expenses incident to transfer be- 
tween permanent duty stations 

Vessels, foreign—Navy officer—where au- 
thorized to travel on a foreign vessel from 
Shanghai, China, through the Suez Canal, 
to New York City, officer is not entitled to 
per diem in lieu of actual expenses of sub- 
sistence while traveling thereon, where it 
is shown that transportation was available 
on vessels of American registry sailing 
from Shanghai to San Francisco 
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TYPEWRITERS: Page | VETERANS’ ADMINISTRATION—C on. Page 
Hire from Government employee—contract Adjusted compensation—Continued. 
for rental of typewriters for Government Beneficiaries—Continued. 
use, negotiated and signed by employee Sec. 308 (a) of World War Adjusted 
both for himself individually and the Compensation Act, as amended, 
United States as contracting officer, is in specifically prohibits the withhold- 
contravention of sec. 41 of the Federal ing of any benefits from a beneficiary 
Criminal Code under the act for the purpose of reim- 
VACANCIES: bursing an ores oe a loss 
See Economy Act; Economy Act, amended. ' 60 . aot Suged vena Reneateny 
Jurisdiction—retirement status of tempo- 
VEHICLES: rary employees under the National Indus- 
Act July 16, 1914, 38 Stat. 508, requires trial Recovery Act would be for determin- 
specific authorization for purchase, main- ation of Administrator of Veterans’ 
tenance, or operation of passenger-carry- Affairs, but retirement deductions should 
ing vehicles, and the National Industrial be made during temporary assignment 
Recovery Act contains no such authoriza- unless and until otherwise determined by 
competent authority 


VOLUNTARY SERVICES: 

Postmasters, acting—person who volun- 
tarily assumes the duties of acting post- 
master without designation by Post- 
master General is not entitled to any 

VESSELS: compensation therefor unless and until 

Foreign—traveling expenses—Navy offi- he has been lawfully designated to act - __- 
cer— where authorized to travel on a for- VOUCHERS: 
eign vessel from Shanghai, China, through Certification: 
the Sues Canal, to New York City, officer Executive Order No. 6166, June 10, 1933, 
is not entitled to per diem in lieu of actual establishing a centralized disbursing 
expenses of subsistence while traveling system, does not lessen the responsi- 
thereon, where it s shown that trans- bility of the disbursing officer and his 
portation was available on. vessels of surety, but where shown that the im- 
American registry sailing from Shanghai proper payment is caused solely by 
to San Francisco improper certification as to matters not 

Launch—loss of—under a contract entered within the knowledge of or available to 
into by the Coast and Geodetic Survey the disbursing officer, the accounting 
for the hire of a launch and the services of officers may and will raise a charge 
the owner as engineer, the United States against the certifying officer 
is not liable for the loss of the launch, Tariff Commission—chairman, only, 
which became disabled while being oper- may certify vouchers, in absence of 
ated by the owner for the purposes con- authority in any subordinate officers 
templated by the lease, in the absence of to incur obligations on behalf of the 
a showing of fault or negligence on the part 
of the United States. 342 


Rent—agreement by the Government to 
rent passenger-carrying vehicles for 1 
year at monthly rates which would exceed 
$750 per year is in contravention of sec. 3, 
act Mar. 3, 1933, 47 Stat. 1513 


Evidence—emergency conservation work— 
VETERANS’ ADMINISTRATION: Showing to be made to determine that 
Adjusted compensation: expenditures charged to emergency funds 
Beneficiaries: were in fact incurred in carrying out the 
Designation by veteran of his parents as purpose for which the funds were made 

two beneficiaries having been vali- available 
dated by act May 29, 1928, each of the Traveling expenses—oath required on 
parents becomes a beneficiary for only every travel voucher, whether for actual 
one-half of the proceeds of the ad- expenses or commuted allowances.,...- -- -- 

justed-service certificate 229 | WAGES: 

Murder—if the designated beneficiary Minimum—National Industrial Recovery 
responsible for the death of the veteran Act—Government employees—restric- 
is unrelated to him and would not, tion in act Mar. 3, 1933, against adminis- 
in any event, share in the distribu- trative promotion during fiscal year 1934 
tion of his estate, payment of the remains applicable to employees of former 
amount of the adjusted-service certifi- Crop Production Loan Office of Depart- 
cate may be made to the veteran’s ment of Agriculture after transfer to 
estate, as though no designated benefi- Farm Credit Administration and pre- 
ciary survived the veteran cludes adoption for them of minimum 

Not entitled to, where responsible for wage fixed by industrial codes if resulting 
death of veteran in increase in compensation 
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WARRANTS: 

Post Office Department—countersigning 
to be done by General Accounting Office 
instead of by Comptroller, Bureau of 
Accounts, Post Office Department 


WORDS AND PHRASES: 

“ Building ’”’—has a recognized meaning im- 
porting a structure inclosed within walls 
and covered by a roof, and such meaning 
is not to be enlarged by application to 
include surrounding grounds, in connec- 
tion with computing architects’ fees based 


‘Designated post of duty"’—synonymous 
with official station, in connection with 
payment of mileage for use of privately 
I icncedsiesesisctnciannc 

‘Equipment”—as applied to buildings, 
has an established meaning and does not 
include plantings, top soil, or sidewalks 
on surrounding grounds, in connection 
with computing architects’ fees based on 


“‘Experts’’—requirements of sec. 10 (a), 
act May 12, 1933, subjecting all officers 
and employees of the Agricultural Adjust- 
ment Administration to provisions of the 
classification act may not be avoided 
merely by administrative designation of 
the appointees as “‘experts”’ 
Foreign country ’— Philippine Islands are 
not, within Presidential regulations 
authorizing the furnishing of living quar- 
ters, etc., to civilian officers and employ- 

~ ees of the Government having a perma- 
nent station in a foreign country, other 
than in the case of Foreign Service officers 
under the State Department 

“High pressure salesmanship’’—faithful 
compliance with sec. 3709, R.S., in stating 
the needs of the United States in adver- 
tised specifications for motor trucks, 
without unnecessary details of construc- 
tion, devices, lubrication, etc., will reduce 
to a minimum the fertile field of high- 
pressure salesmanship 

“ Official station’’—synonymous with desig- 
nated post of duty, in connection with 
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payment of mileage for use of privately 
owned automobile 

“Pension’’—awards made by private acts 
of disability compensation for injuries 
incurred in line of duty in civilian em- 
ployment constitute ‘‘pension’’ and are 
subject to percentage reduction under 
Economy Act, as amended 

“Peril of the sea’’—where not shown that 
the weather encountered was otherwise 
than might reasonably have been ex- 
pected on the voyage in question, the 
mere fact that rough seas boarded the 
deck, causing the cargo to be shifted with 
resultant damage thereto, is not sufficient 
to establish the existence of a “‘ peril of the 
sea’’ so as to relieve the carrier from liabil- 


“Public building’—Columbia Hospital 
for Women is, and entitled to Govern- 
ment rate for gas furnished thereto 

“* Relatives ’’—foster mother who was not an 
adoptive mother and a putative father 
who had never under the laws of Puerto 
Rico legitimated or adopted his illegiti- 
mate son who was an enlisted man in the 
Army are not relatives of such enlisted 
man and are not entitled to six months’ 
death gratuity 

“Salary”—as used in dual compensation 
statute of Aug. 29, 1916, 39 Stat. 582, refers 
to regular rate of salary or compensation 
of an office or position and in determining 
during fiscal year 1934 whether an em- 
ployee would receive the combined rate of 
$2,000 per annum in two positions, there 
is for consideration the total or basic rate 
of salary rather than the rate as tempo- 
rarily reduced by act Mar. 20, 1933, and 
Executive order issued pursuant thereto-- 

“Troops of the United States” —fact that 
soldier absent without leave may be re- 
quired to reimburse the Government for 
the cost of his transportation back to his 
station is not a basis for relieving the rail- 
road company from furnishing such trans- 
portation at the reduced rate applicable 
for the travel of troops of the United 
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